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Dear Mr. Timmermans,

The members of the Standing Committees for Immigration & Asylum / Justice and Home Affairs
Council (I&A/JHA), Security and Justice and Economic Affairs of the Senate of the States
General have taken note with interest of the proposal of the European Commission for a
Regulation concerning the respect for private life and the protection of personal data in
electronic communications (referred to below as the ePrivacy Regulation).1 The members of the
SP (Socialist Party) parliamentary party and the members of the PvdA (Labour Party)
parliamentary party have the following comments and questions about this proposal in the
context of the political dialogue with the European Commission.

Questions and comments of the members of the SP parliamentary party

Good security begins with the user. Unfortunately, awareness among users is still insufficient.
This is why manufacturers of hardware and software that provides digital access also have a
responsibility. The members of the SP parliamentary party therefore regret that the principle of
privacy by default has not been adopted in the proposal and request the European Commission
to explain this.

The members of the SP parliamentary party wonder why the possibility for (non-profit)
organisations to lodge a complaint with the supervisory authority or to apply to the courts to
institute a class action has been dropped from the proposal. By contrast, such a provision is
included in the new European privacy rules. Why was it decided not to include this in the
proposal?

Finally, the members of the SP parliamentary party ask why the European Commission did not
choose to provide for consumers to have the right, in any event in relation to government
bodies, not to have their behaviour monitored?

1 COM(2017)10; for an account of the deliberations in the Senate, see electronic dossier number E170003 at
www.europapoort.nl.
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Questions and comments of the members of the PvdA parliamentary party

The members of the PvdA parliamentary party greatly appreciate the fact that the European
Commission has produced this proposal for in relation to the General Data Protection
Regulation2 specific rules for electronic communications, and regard the content of the
proposed rules in many ways as positive. The basic criterion applied by the members in
assessing the proposal is that the level of protection afforded by the ePrivacy Regulation may
not be lower than that under the General Data Protection Regulation. In the light of recital 53 to
the proposed Regulation, the members of the PvdA parliamentary party assume that the
European Commission shares its view on this. Are the members correct in thinking this?

The proposed Article 8(2) provides that the collection of information emitted by terminal
equipment to enable it to connect to another device and/or to network equipment shall be
prohibited except if: (a) it is done exclusively in order to, for the time necessary for, and for the
purpose of establishing a connection; or (b) a clear and prominent notice is displayed informing
of, at least, the modalities of the collection, its purpose, the person responsible for it and the
other information required under Article 13 of Regulation (EU) 2016/679 where personal data
are collected, as well as any measure the end-user of the terminal equipment can take to stop
or minimise the collection. Basically, this provision means that wifi tracking is permitted if the
party responsible displays a notice containing the specified information and stating that the end-
user can turn of the wifi connection on his mobile device in order to prevent wifi tracking. The
members of the PvdA parliamentary party consider that Article 8(2) affords insufficient
protection and falls below the level of protection afforded by the General Data Protection
Regulation. These members ask the European Commission why there is no requirement in line
with the system of the General Data Protection Regulation for the collected data to be
anonymised so that they cannot be traced back to the person concerned, unless the end-user of
the mobile device has consented to the collection of his or her personal data.

The members of the PvdA parliamentary party also wish to consider the content of the proposed
Article 6. These members consider it remarkable that the rules proposed in paragraph 2(c)
(concerning the processing of electronic communications metadata) are significantly more
loosely formulated than the provision proposed in paragraph 3(b) (concerning the processing of
electronic communications content). They are referring here not only to the obligation in
paragraph 3(b) to consult the supervisory authority but also to the fact that paragraph 2(c)
provides that the consent of - eas in paragraph 3(b)

- These members would be grateful if the
European Commission could explain the specific reasons for this substantial difference. There is
surely much to be said for having a standard of protection for analysis of communications
metadata (who mails with whom and when, etc.) that is the same or comparable to that for the
content of communications, since metadata too are potentially revealing or even sensitive?
These members also refer in this context to the wording of recital 2 to the proposed

2 Regulation (EU) 2016/679.
3 COM(2017) 10, p. 13.
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Regulation.4 They consider that the consent of all end-users concerned with a communication
should in any event also be necessary for the analysis of metadata. They assume, for example,
that where there is communication by email, both the sender and the recipient of the email are

-
members correct in thinking this?

Article 10(1) of the proposed Regulation provides that software placed on the market permitting
electronic communications, including the retrieval and presentation of information on the
internet, must offer the option to prevent third parties from storing information on the terminal
equipment of an end-user or processing information already stored on that equipment. Article
10(2) provides that upon installation, the software must inform the end-user about the privacy
settings options and, to continue with the installation, require the end-user to consent to a
setting. These provisions therefore ensure that the end-user must be given a choice concerning
the privacy-friendliness of the settings. The members of the PvdA parliamentary party would
request the European Commission to explain why the concept of privacy by default has not been
applied here. Why has an obligation not been included to include the most privacy-friendly
setting in the software standard (by default), together with the possibility for the end-user to
choose a less privacy-friendly setting?

The members of the standing committees for Immigration & Asylum / Justice and Home Affairs
(JHA) Council, Security and Justice and Economic Affairs look forward with interest to reading

eful to receive them as quickly as
possible but no later than 3 months after the date of this letter.

Yours sincerely,

Mr. G. Markuszower
Chair of the standing committee for Immigration & Asylum / Justice and Home Affairs (JHA)
Council

Dr A.W. Duthler
Chair of the standing committee for Security and Justice

A.M.V. Gerkens
Chair of the standing committee for Economic Affairs

4 COM(2017)10, p. 2-3.


