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Dear Mr King,

The members of the Standing Committees for Immigration & Asylum / Justice and Home Affairs
Council (I&A/JHA), for Security and Justice and for Economic Affairs of the Senate of the States

sed
by the SP (Socialist Party) parliamentary party and the PvdA (Labour Party) parliamentary party
about the proposed ePrivacy Regulation.1 In response to this reply, the members of the VVD

d the members of the D66
(Democrats 66) parliamentary party now have the following questions and comments. The
members of the GroenLinks (GreenLeft) parliamentary party, the members of the PvdA
(Labour Party) parliamentary party and the members of the ChristenUnie (Christian Union)
parliamentary party concur with these questions and comments.

In its reply, the Commission sets out the main proposed changes in relation to the directive, one
of which is "allowing communications metadata to be processed for other specified purposes
than value added services to open up business opportunities 2 Does the Commission mean that
this is about services that have no added-value for the end-user/consumer? What does the

vices is it thinking of) and for whom would
this create business opportunities, other than for providers of electronic communication
services? May these data be used without the express consent of the end-user/consumer, for
example if they have been obtained on the basis of the other two grounds mentioned in Article
6 of the proposed Regulation? Will an end-user/consumer who does not grant consent have no
access or less access to the content of the offered services?

The above-mentioned members have noted that a distinction is made between the legitimacy
grounds for the processing of electronic communications metadata and those for the processing

category, legitimacy grounds other than consent are also permitted. For the latter category,

1 Kamerstukken I 2016/17, 34670, C.
2 Kamerstukken I 2016/17, 34670, C, p. 2.
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however, consent is the only legitimacy ground that is permitted. These members perceive a
risk of unequal levels of privacy protection.

As you know, electronic communications metadata are just as privacy-
electronic communications data. After all, such data can also say something about a person's
behaviour, contacts, locations, etc. What safeguards exist to ensure that the privacy protection
of those concerned is of the same level in relation to the former category of data as to the latter
category? Where consent is the legitimacy ground, the person concerned is always, by
definition, informed about the relevant data processing. But where the other legitimacy grounds
apply, this is not necessarily the case and providers will have to go to greater lengths to arrange
this. Does the European Commission assume that providers will always actively inform those
concerned? If so, on what basis does it make this assumption? A duty to inform the data subject
as referred to here also existed under the European Data Protection Directive (95/46/EC).
Various studies showed, however, that in many cases this duty was not fulfilled. Why would that
be different now? And if it would not be different, what additional action will the European
Commission take to ensure that those concerned are always properly informed?

On 5 October 2017, the European Data Protection Supervisor (EDPS) made recommendations
about various aspects of the proposed ePrivacy Regulation.3 Would the Commission kindly give
its reaction to these recommendations and indicate how it views them and whether it sees them
as a reason for amending the text of the proposed Regulation on these points?

The members of the Standing Committees for Immigration & Asylum / Justice and Home Affairs
Council (I&A/JHA), for Security and Justice and for Economic Affairs look forward with interest
to reading the answers of the European Commission and would be grateful to receive them as
quickly as possible but no later than three months after the date of this letter.

Yours sincerely,

R.G.J. Dercksen
Chair of the Standing Committee for Immigration & Asylum / Justice and Home Affairs (JHA)
Council

Dr A.W. Duthler
Chair of the Standing Committee for Security and Justice

A.M.V. Gerkens
Chair of the Standing Committee for Economic Affairs

3 See: https://edps.europa.eu/sites/edp/files/publication/17-10-
05_edps_recommendations_on_ep_amendments_en.pdf


