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NATIONAL PARLIAMENT REASONED 
OPINION ON SUBSIDIARITY

Subject: Reasoned opinion of the National Assembly of Hungary on the proposal for a 
Regulation of the European Parliament and of the Council on asylum and 
migration management and amending Council Directive (EC) 2003/109 and 
the proposed Regulation (EU) XXX/XXX [Asylum and Migration Fund]
(COM(2020)0610 – C9-0309/2020 – 2020/0279(COD))

Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, national parliaments may, within eight weeks of the date of transmission of a 
draft legislative act, send the Presidents of the European Parliament, the Council and the 
Commission a reasoned opinion stating why they consider that the draft in question does not 
comply with the principle of subsidiarity.

The Hungarian National Assembly has sent the attached reasoned opinion on the 
aforementioned proposal for a Regulation.

Under Parliament’s Rules of Procedure, the Committee on Legal Affairs is responsible for 
matters relating to compliance with the subsidiarity principle.
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ANNEX

PRESIDENT OF THE HUNGARIAN NATIONAL ASSEMBLY

Ursula von der Leyen
President of the European Commission
Brussels

Angela Merkel
Chancellor of the Federal Republic of Germany
President of the Council
Berlin

David Sassoli
President of the European Parliament
Strasbourg

Subject: reasoned opinions of the Hungarian National Assembly

Dear Madam/Mister President,

I have the honour to inform you that the Hungarian National Assembly has carried out the 
examination of the enforcement of the principle of subsidiarity in conformity with Article 6 of 
Protocol No 2 on the application of the principles of subsidiarity and proportionality (Protocol 
No 2) attached to the EU Treaties, as well as the relevant provisions of Act XXXVI of 2012 on 
the Hungarian National Assembly and Resolution No 10/2014 (II.24) on certain provisions of 
the Rules of Procedure with regard to the five proposals for a Regulation of the European 
Parliament and the Council constituting the Pact on Migration and Asylum (the Pact) 
(COM(2020) 610; COM(2020) 611; COM(2020) 612; COM(2020) 613; COM(2020) 614).

The resolution adopted by the Hungarian National Assembly on 16 December 2020 declares 
that the five proposals for a Regulation of the European Parliament and the Council constituting 
the Pact infringe the principle of subsidiarity; therefore, the reasoned opinions by virtue of 
Article 6 of Protocol No 2 are hereby forwarded to you.

Enclosed please find the resolution of the Hungarian National Assembly and report No B/14334 
of the Committee on European Affairs, which together represent the full text of the reasoned 
opinions.

Budapest, 18 December 2020 

Yours sincerely,

László Kövér
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The Hungarian National Assembly
European Affairs Committee

To: Mr László Kövér
President of the Hungarian National Assembly

Dear Mr President,

Pursuant to Section 142(2) of Resolution No 10/2014 (II.24) OGY concerning certain 
provisions of the Rules of Procedure, the European Affairs Committee of the Hungarian 
National Assembly hereby submits its report on the existence of the conditions for adopting the 
reasoned opinion about the five proposals for a Regulation of the European Parliament and 
of the Council constituting the Pact on Migration and Asylum.

Budapest, 14 December 2020

Yours sincerely,
Dr Richárd Hörcsik
Chair
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The Hungarian National Assembly
European Affairs Committee

Independent Committee Motion

Report

on the existence of the conditions for adopting the reasoned opinion on the five proposals 
for a Regulation of the European Parliament and of the Council constituting the Pact on 
Migration and Asylum

Rapporteur: Dr Richárd Hörcsik
Chair
Budapest, 14 December 2020
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1. Legislative background to subsidiarity assessment

According to the principle of subsidiarity, decisions should always be taken at the lowest 
possible level. Article 5 of the Treaty on European Union (TEU)1 states that planned European 
Union action accords with the principle of subsidiarity if it cannot be carried out at Member 
State level or if the objective can be better and more effectively achieved at Union level and if 
a Union measure possesses added value.

Protocol No 22 to the Lisbon Treaty stipulates that the national parliament of an EU Member 
State is entitled to examine draft legislative acts of the European Union sent by the European 
Commission in accordance with the above protocol for compliance with the principle of 
subsidiarity. If the parliamentary chamber concerned finds that the principle has been infringed, 
it may, within eight weeks of the date of transmission of the draft legislative act, send a reasoned 
opinion to the proposer of the legislation – the Commission – and the Union’s legislative 
authority. If the number of reasoned opinions stipulated in Protocol No 2 is received, the 
proposer of the legislation must review the legislative proposal and may ultimately withdraw 
it. The purpose of the procedure is that, where necessary, national parliaments should be able 
to prevent European Union institutions from exceeding their powers.

The European Affairs Committee of the Hungarian National Assembly may examine an EU 
draft legislative act under the scope of Protocol No 2 in the light of the principle of subsidiarity 
pursuant to Section 71(1)-(2) of Act XXXVI of 2012 on the Hungarian National Assembly and 
Section 142(1)-(2) of Resolution No 10/2014 (II.24) OGY concerning certain provisions of the 
Rules of Procedure (HHSZ). If the European Affairs Committee finds that a European Union 
legislative proposal does not adhere to the principle of subsidiarity, it will submit a report on 
the fulfilment of the conditions for accepting the reasoned opinion and a draft proposal for the 
approval of the report. Based on Section 142(4) HHSZ the Hungarian National Assembly makes 
a decision about adopting the report and the draft proposal. The time limit of eight weeks for 
adopting a reasoned opinion is absolute, and it is therefore appropriate for the Hungarian 
National Assembly to observe it.

2. Subject of the subsidiarity assessment: European Commission proposals

The European Commission submitted the following proposals for a Regulation constituting the 
Pact on Migration and Asylum (the Pact) on 23 September 2020.

• Proposal for a Regulation of the European Parliament and of the Council on asylum and 
migration management and amending Council Directive (EC) 2003/109 and the proposed 
Regulation (EU) XXX/XXX [Asylum and Migration Fund] [COM(2020) 610; 
2020/0279(COD)] (Proposal COM(2020) 610)
• Proposal for a Regulation of the European Parliament and of the Council establishing a 
common procedure for international protection in the Union and repealing Directive 
2013/32/EU [COM(2020) 611; 2016/0224(COD)] (Proposal COM(2020) 611)
• Proposal for a Regulation of the European Parliament and of the Council introducing a 
screening of third country nationals at the external borders and amending Regulations (EC) 

1 The legislative background of the Union relating to the enforcement of the principle of subsidiarity and the 
possible consequences of the procedure are set out in the Annex.
2 Protocol No 2 regarding the application of the principles of subsidiarity and proportionality, attached to the Treaty 
on European Union, the Treaty on the Functioning of the European Union and the Treaty establishing the European 
Atomic Energy Community.
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No 767/2008, (EU) 2017/2226, (EU) 2018/1240 and (EU) 2019/817 [COM(2020) 612; 
2020/0278(COD)] (Proposal COM(2020) 612)
• Proposal for a Regulation of the European Parliament and of the Council addressing 
situations of crisis and force majeure in the field of migration and asylum [COM(2020) 613; 
2020/0277(COD)] (Proposal COM(2020) 613)
• Proposal for a Regulation of the European Parliament and of the Council on the 
establishment of ‘Eurodac’ for the comparison of biometric data for the effective application of 
Regulation (EU) XXX/XXX [Regulation on Asylum and Migration Management] and of 
Regulation (EU) XXX/XXX [Resettlement Regulation], for identifying an illegally staying 
third-country national or stateless person and on requests for the comparison with Eurodac data 
by Member States’ law enforcement authorities and Europol for law enforcement purposes and 
amending Regulations (EU) 2018/1240 and (EU) 2019/818) (recast) [COM(2020) 614; 
2016/0132(COD)] (Proposal COM(2020) 614)

Legal grounds for the above proposed regulations: Articles 77-79 of the Treaty on the 
Functioning of the European Union (TFEU). The five proposed regulations constituting the 
Pact interconnect at several points, so their subsidiarity assessment should be conducted at the 
same time.

The new Pact on Migration and Asylum represents a fresh start on migration based on a 
comprehensive approach to migration management. The challenges of migration management 
range from ensuring a balance of efforts in dealing with asylum applications to ensuring a quick 
identification of those in need of international protection or the effective return of those who 
are not in need of protection. In addition, the strain on Member State asylum systems continues 
to put a heavy burden on Member States of first arrival as well as on the asylum systems of 
other Member States through unauthorised movements. The current migration system is 
insufficient in addressing these realities.

***

Key elements of Proposal COM(2020) 610:

- In Proposal COM(2020) 610, the European Commission requested the repeal of the 
Dublin IV Proposal forming part of the 2016 asylum package and its replacement with a 
proposed regulation on asylum and migration management. Following the approval of Proposal 
COM(2020) 610 it would also replace the Dublin III Regulation3 currently in force.
- Proposal COM(2020) 610 does not signal a complete break from the current Dublin 
procedure for determining responsibility; rather, it attempts to make it more efficient by 
accelerating procedures. Firstly, it reforms the system for determining which EU Member State 
(Member State) is responsible for reviewing given asylum applications, i.e. the responsibility 
pillar of the concept. Secondly, it establishes a new system of solidarity that goes beyond 
asylum rules.
- Defines the rights and obligations of applicants: in particular, the place for submitting 
applications, the obligation to stay in the responsible Member State and to cooperate fully, and 
if the applicant breaches any of these, this will have substantive consequences on the processing 
of the application and may result in rejection.

3 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the 
criteria and mechanisms for determining the Member State responsible for examining an application for 
international protection lodged in one of the Member States by a third-country national or a stateless person
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- It establishes a new system of solidarity that goes beyond asylum measures, and 
this joint mechanism comprises all means of asylum and migration legislation. The 
solidarity mechanism focuses on relocation and return sponsorship as the key elements of 
solidarity.
- Under return sponsorship the Member States provide assistance for the Member State 
of first entry to return migrants entering its territory who fail to obtain a right of residence 
(returned). If the person is not returned within eight months, the Member State assuming the 
sponsorship of the person concerned must transfer this person from the Member State of first 
entry to its own territory and continue the return procedure from there.
- The Proposal would make solidarity contributions mandatory: (1) for migrants rescued 
during search and rescue operations and who disembarked in a Member State, (2) for migrants 
arriving at a Member State and belonging to a vulnerable group, if they arrive in a Member 
State in numbers that make it impossible to provide properly for them due to capacity shortages, 
(3) if a Member State is under migratory pressure.
- The Pact also identifies as solidarity a contribution to capacity-building – up to a certain 
degree – in Member States under migratory pressure or in third countries affected by migratory 
pressure. Member States taking measures in capacity-building instead of relocating would also 
be obliged to cover 50% of their share through relocations or return sponsorship if the Member 
State indications for capacity building exceed 30% of the number of people to be relocated. 
Replacing mandatory relocation or return sponsorship with financial support is not permitted. 
Exemption from mandatory relocation or return sponsorship is only possible for a Member State 
if the Member State under migratory pressure requests other types of support, besides 
relocation, and a bilateral agreement is concluded on this support. Exemption is also granted if 
the Commission foresees the need for capacity-building, besides relocation, in support of 
persons disembarked following search and rescue operations, or of a Member State under 
migratory pressure, and it finds the indications of Member States for capacity-building 
sufficient.
- Another important change affecting the responsibility rules is the proposal already 
included in the Dublin IV Proposal, according to which if a person whose visa is waived submits 
an application, the Member State of first entry shall be responsible, and for 3 years, not the 
Member State of application.

***

Key elements of Proposal COM(2020) 611:

- The Proposal records new rules on border procedures for asylum and return, and amends 
a number of procedural law provisions in support of actions against certain cases of abuse. The 
unchanged provisions are still governed by the proposed regulation issued as part of the 2016 
package, as well as the related negotiations in the Council, which have not yet resulted in a 
general Council approach.
- Although certain proposed amendments promoting action against the abuse of asylum 
procedures are progressive (amendments related to repeated applications submitted at the last 
minute before deportation), asylum procedure provisions are still based on the right to remain 
as defined by international law. The definition of the new exceptions makes exceptions only in 
a limited number of cases with regard to the suspensive effect of requests for legal remedy.
- Although border procedures would change substantially compared to the current status, 
since the application is optional, and for only four weeks, the new rules leave a number of legal 
loopholes too, and the success of the rules is questionable for reasons of practical feasibility. 
This is because in line with the new rules, the asylum procedure must be completed with 
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legal effect within 12 weeks of the screening of the applicant requesting the asylum 
procedure, so that the applicant does not have to be granted entry into the territory of the 
EU. Moreover, the mandatory border procedure is applicable only for persons arriving illegally 
who either pose a threat to national security, public order; present false information or 
documentation during the procedure; or come from countries where the recognition rate of 
citizens is below 20%.
- The European Commission still limits the scope of border procedures to procedures 
where the inadmissibility of applications is decided upon (e.g. safe third country), or the merits 
of an application are examined but the legal basis for an accelerated procedure applies (e.g. safe 
country of origin). In addition, several categories of person constitute exemption from border 
procedures: such categories are unaccompanied minors, families arriving with minors below 
the age of 12, and also applicants where from the outset it is unlikely that the readmission of 
the persons, in the case of a negative decision on their asylum application, would be successful.
- According to the Proposal, the majority of arrivals would not fall under the scope of a 
border procedure. Those who would be subject to this procedure could be refused the right to 
enter for no more than 12 weeks, and for another 12 weeks, if their asylum procedure is 
completed with legal effect within 12 weeks. As a result, the border procedure would only hold 
back persons arriving illegally at the external borders of the EU temporarily.

***

Key elements of Proposal COM(2020) 612:
- The progressive element of the Proposal is that

• it creates simple screening criteria for persons entering or wishing to enter illegally, or 
captured within the border zone and
• it provides a detailed definition of the screening tasks including medical and security as 
well as database checks.
- The shortcomings of the Proposal are that the provisions on the screening procedure, by 
not specifying where and in what type of institution those detained must be placed, and how to 
prevent persons subject to screening from evading such obligations by leaving for unknown 
locations.
- Another problem of the Proposal is that while it states neither EU asylum legislation nor 
the Return Directive is applicable during the screening, it does not create an independent legal 
basis for ordering detention. This is left to national law, despite the fact that, based on EU law, 
national law only recognises the rules for ordering detention in asylum or return procedures.
- One of the most worrisome elements of the Proposal is that it intends to create an 
independent human rights monitoring mechanism during the screening to ensure that the rights 
of third-country nationals under screening are not infringed. This is all unnecessary, unjustified, 
and carries a politically negative message. In harmony with the founding treaties and the 
Charter of Fundamental Rights there is already an opportunity to file complaints against actions 
by authorities, and a system examining the legality of the actions of law enforcement bodies is 
also in place.

***

Key elements of Proposal COM(2020) 613:

- The Proposal introduces specific rules on the application of the solidarity mechanism 
set out in the Regulation on Asylum and Migration Management (Proposal COM(2020) 610) 
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with a view to structurally deal with crisis situations generated in any Member State by a mass 
influx of persons and achieve a fair sharing of responsibilities between Member States. By 
definition, this Proposal deals with cases where a Member State cannot alone cope with the 
situation.
- Its key objective is to provide the European Union with efficient procedures to deal with 
potential crisis situations in the case of asylum and return processes, and when applying the 
solidarity mechanism. To this end it permits extensions to the deadlines for meeting the 
registration obligation, for responding to requests assuming and taking responsibility, and also 
shortens the time available for return sponsorship.
- It broadens the personal scope of mandatory relocation to include those benefiting from 
immediate protection and return sponsorship, for example. With regard to return sponsorship it 
becomes possible to transfer illegally staying nationals on EU territory to the Member State 
providing the assistance, even if only four months has elapsed from the start of the return 
procedure.
- It defines a crisis situation. This is an exceptional situation in which a Member State is 
confronted with a mass influx of third-country nationals or stateless persons arriving illegally, 
even as a result of search and rescue operations. According to the Proposal, the imminent risk 
of an influx on this scale also qualifies as a crisis situation.
- It broadens the powers of the European Commission when it states that in a crisis 
situation it will examine the presentations of the Member State under pressure and requesting 
the activation of the solidarity mechanism, and the applicability of the different rules. 
Furthermore, in the interests of a functional solidarity mechanism, the European Commission 
defines in an implementing act the number of people affected by relocation or return 
sponsorship,
and their distribution key (50% population, 50% GDP).
- In contrast to the general rule, the Proposal does not permit the solidarity obligation to 
be implemented by means of strengthening capacity building, implementation assistance or 
cooperation with a third country.
- To facilitate returns the Proposal makes it possible to extend the deadline for border 
procedures by eight weeks, and the period for detention too.

***

Key elements of Proposal COM(2020) 614:

- With its proposal to recast the proposed Eurodac regulation submitted in 2016 the European 
Commission seeks to correct the shortcomings identified in previous years, and respond to the 
changed migration situation.
- The Proposal aims to transform Eurodac into a common European database to support 
EU policies on asylum, resettlement and irregular migration. The aim is to support the 
application of the various measures and rules foreseen in the proposal for a new Regulation on 
Asylum and Migration Management (e.g. relocation, shift of responsibility) and ensure 
consistency with the proposal for a Screening Regulation. Moreover, it aims to gather more 
accurate and complete data to inform policy making and thus better assist with the control of 
irregular migration and the detection of unauthorised movements by counting individual 
applicants in addition to applications. It also aims to support the identification of appropriate 
policy solutions in this area by allowing statistics to be drawn up combining data from several 
databases.
- It would create a new category for persons disembarked following search and rescue 
operations, who under the Eurodac regulation currently in force fall into the category of those 
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entering illegally.
- To ensure complete consistency with the Regulation on Asylum and Migration it would 
ensure the relocation of beneficiaries of international protection, the final rejection of 
applications, and whether voluntary return or reintegration assistance has been granted are all 
recorded.
- In the spirit of interoperability it would enable eu-LISA, which operates the Eurodac 
system, to carry out cross-system statistical comparisons. Furthermore, the European Union 
Agency for Asylum and Frontex would obtain access to such statistics.

3. Subsidiarity assessment carried out in the European Affairs Committee, as well as
objections and concerns on this basis

At the meeting of the European Affairs Committee on 16 November 2020, the representative 
of the Ministry of Interior provided information on the objectives and main elements of the five 
proposals for a Regulation of the European Parliament and of the Council for the Pact on 
Migration and Asylum.s The European Affairs Committee established that an examination of 
the proposal in the light of the principle of subsidiarity was legally possible, because the eight-
week time limit for the sending of a reasoned opinion would expire on 11 January 2021.

At its meeting on 14 December 2020 the European Affairs Committee examined the 
enforcement of the subsidiarity principle, and made the following general findings on the five 
proposed Pact regulations:

• the Pact’s legislative proposals can only be accepted together. This is because some 
elements of the proposed regulations go beyond technical questions, and so in issues requiring 
political consensus that arise during professional debates, decisions should be made at the level 
of the European Council;
• Article XIV(1) of the Fundamental Law of Hungary states that no foreign population 
shall be settled in Hungary. A foreign national, not including persons who have the right to free 
movement and residence, may only live in the territory of Hungary based on an application 
assessed individually by the Hungarian authorities. On this basis the proposed regulations do 
not take account of the special circumstances and national characteristics of the individual 
Member States;
• instead of strengthening the fight against illegal migration the Pact focuses primarily on 
managing migration, thereby jeopardising the security of EU citizens;
• the Pact promises a comprehensive approach to solidarity and the fair sharing of 
responsibility, but pays less attention to the individual features of Member States.

Opinion of the European Affairs Committee on the enforcement of the subsidiarity 
principle with regard to Proposal COM(2020) 610

The Proposal
- has a legal basis that is inappropriate because it adopts the legal basis of the Dublin III 
Regulation currently in force, but the new solidarity elements to be introduced extend far 
beyond the original objective of the Dublin III Regulation, and so the chosen legal basis – 
Article 78(2)(e) TFEU – cannot
be deemed appropriate for these elements; 
- infringes the principles of necessity and proportionality in that it prescribes a solidarity 
contribution determined based on an artificial distribution key, while for part of this
it limits the decision solely to relocation and return sponsorship. This restricts the decision-
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making of the Member States to reach the desired objective. Hungary agrees with creating the 
mandatory solidarity mechanism, but it must be based on a voluntary choice adjusted to the 
individual capabilities of the Member States and with due consideration of their national 
circumstances;
- violates the subsidiarity principle because despite enabling Member States to choose 
between relocation and return sponsorship, the latter, in practice, is just delayed relocation. If 
the return sponsorship fails, this creates a relocation obligation regarding the illegally staying 
third-country national.

Opinion of the European Affairs Committee on the enforcement of the subsidiarity 
principle with regard to Proposal COM(2020) 611

The Proposal

- has chosen a legal instrument that is not appropriate. It would replace Directive 
2013/32/EU on common procedures for granting and withdrawing international protection 
currently in force together with the proposed regulation published in 2016. Given that the 
regulations become part of Member States’ domestic legislation without any further action, 
the Member States lose their margin for discretion. Keeping the directive format as a 
regulatory tool is acceptable because it leaves the opportunity to take Member State 
conditions and circumstances into account. From Hungary’s perspective, a directive would 
better enable effective implementation;
- has a legal basis in Article 78(2)(d) and Article 79(2)(c) TFEU which does not give 
authorisation to influence Member State rules governing public administration and the 
functioning of courts (in connection with effective remedy); 
- would not enable the application of transit zones or equivalent measures, even though 
such were effective in previous years in helping Hungary manage migration successfully. 
Designing a system of border procedures that is capable of preventing illegal migrants from 
entering the territory of the EU along the entire external border, and identifying those not 
entitled to protection before they enter, is a priority for Hungary. Contrary to this, the 
Proposal makes so many exceptions it jeopardises effective implementation;
- ignores the circumstances and specific national features in the individual Member 
States. This is because the Proposal establishes a broad scope of third-country nationals who 
are not subject to procedures at borders, and so they must be allowed to enter the territory of 
the European Union.

Opinion of the European Affairs Committee on the enforcement of the subsidiarity 
principle with regard to Proposal COM(2020) 612

The Proposal

- included no preliminary impact assessment at EU level when it was prepared. In the 
opinion of the European Commission, the proposed amendment provides a certain degree of 
controlled flexibility within the existing rules without altering the logic of the
exceptional reintroduction of border controls at internal borders, so there is no need for a 
comprehensive impact assessment;
- for lack of a preliminary impact assessment, the costs of implementing the proposal that 
will be charged to the various Member States is not known; this means we also do not know 
whether the costs incurred by the Member States are commensurate with the targeted objective;
- seeks to establish an independent human rights monitoring mechanism, contrary to 
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Article 5 TFEU and the principles of subsidiarity and proportionality, to ensure that the rights 
of third-country nationals are not infringed during reviews. Yet there is already an opportunity 
to file complaints against actions by authorities, along with institutions and mechanisms 
examining the legality of enforcement measures.

Opinion of the European Affairs Committee on the enforcement of the subsidiarity 
principle with regard to Proposal COM(2020) 613

The Proposal

- has a legal basis that is not appropriate. The Proposal identifies Articles 78 and 79 TFEU 
as its legal basis, but these are insufficient in the case of the proposed measures. The references 
in the Proposal are rather content-based, so the TFEU articles designated as the legal basis are 
too narrow in scope, especially given that the Proposal also affects persons with return 
decisions;
- infringes the principle of subsidiarity when it interprets the solidarity and fair sharing 
of responsibility under Article 80 TFEU too broadly, going beyond the aspects that Member 
States could achieve sufficiently by themselves or which are already governed by EU law;
- further limits the decision-making powers of Member States with the provisions on the 
mandatory application of relocation and return sponsorship, contrary to the subsidiarity 
requirement.
A procedure that is capable of preventing illegal migrants from entering the territory of the EU 
along the entire external border, and identifying those not entitled to protection before they 
enter, is a priority for Hungary. However, the goal of a border procedure is essentially reversed 
in the Proposal; it does not strive to prevent people from entering who in all likelihood are not 
entitled to international protection, but instead it seeks to have the majority of applications 
substantially decided at the border as quickly as possible; also infringes the principle of 
subsidiarity because in order to help the Member State under pressure, when the solidarity 
mechanism is activated it would broaden the scope of persons subject to mandatory relocation 
to include those granted immediate protection and return sponsorship as well; 
- contrary to the principles of necessity and proportionality, the form of the proposed 
measures gives the European Commission extra rights, and their coherence with the Treaties 
can be called into question. In the interests of a functional solidarity mechanism, the European 
Commission would define in an implementing act the number of people affected by relocation 
or return sponsorship, and their distribution key. Hungary believes that in crisis situations the 
European Council is responsible for decisions on necessary measures;
- contrary to the principles of necessity and proportionality, it proposes measures that 
impose a disproportionate obligation on Member States, and so they do not comply with the 
necessity requirement as they do not help eliminate illegal migration.

Opinion of the European Affairs Committee on the enforcement of the subsidiarity 
principle with regard to Proposal COM(2020) 614

The Proposal:

- selected Articles 78 and 79 TFEU as its legal basis, which are insufficient. The legal 
basis should be extended to include Article 77 TFEU as well, given that it is aimed, among 
other things, at carrying out checks on persons, the efficient monitoring of the crossing of 
external borders, and the gradual introduction of an integrated management system for external 
borders;
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- infringes the subsidiarity requirement when it justifies the transformation of the Eurodac 
system by saying Member States will themselves be unable to check illegal migration to the 
EU and the illegal onward movement within the EU of illegal migrants if the amendments are 
not accepted. In accordance with Article 4(2) TFEU, shared competence between the Union 
and the Member States applies with regard to the areas of freedom, security and justice. 
Therefore, the powers under Title V of Part Three of the TFEU have to be exercised in 
accordance with Article 5(3) TFEU, i.e. the Union may act only if and in so far as the objectives 
of the proposed action cannot be sufficiently achieved by the Member States, either at central 
level or at regional and local level;
- would introduce new categories of person, contrary to the principles of necessity and 
proportionality: persons disembarked following search and rescue operations. The reasoning 
for this is to separate them from the category of those entering illegally. In reality, however, the 
change serves but one purpose, to make the mandatory relocation of these people technically 
possible, as specified in the proposed regulation on asylum and migration management;
- contrary to the principles of necessity and proportionality, the proposals on expanding 
the scope of data to be recorded are not founded. Recording the data for relocations is designed 
to facilitate the implementation of the proposed regulation on asylum and migration 
management that contains the future rules for responsibility and solidarity, which would require 
the mandatory relocation of asylum seekers and illegal migrants as a solidarity contribution, 
thereby radically changing the Union’s asylum system.

Based on the above, the European Affairs Committee finds that the five proposed 
regulations of the European Parliament and of the Council constituting the Pact on 
Migration and Asylum [COM(2020) 610; COM(2020) 611; COM(2020) 612; COM(2020) 
613; COM(2020) 614] infringe the principle of subsidiarity.

Annex

Procedures for the examination of the principle of subsidiarity and its possible
implications

Protocol No 2 to the Lisbon Treaty stipulates that the national parliament of an EU Member 
State may examine draft legislative acts of the European Union for compliance with the 
principle of subsidiarity by means of a procedure laid down by law. If the parliamentary 
chamber concerned finds that the principle has been infringed, within eight weeks of the 
publication of the draft legislative act it may send its reasoned opinion to the proposer of the 
legislation – the European Commission – and to the EU legislators. If the number of reasoned 
opinions stipulated in Protocol No 2 is received, the proposer of the legislation must review the 
legislative proposal and may ultimately withdraw it. The purpose of the procedure is that, where 
necessary, national parliaments should be able to prevent European Union institutions from 
exceeding their powers.

The principle of subsidiarity as defined in Article 5 TEU: ‘(3) Under the principle of 
subsidiarity, in areas which do not fall within its exclusive competence, the Union shall act only 
if and insofar as the objectives of the proposed action cannot be sufficiently achieved by the 
Member States, either at central level or at regional and local level, but can rather, by reason of 
the scale or effects of the proposed action, be better achieved at Union level. …(4)Under the 
principle of proportionality, the content and form of EU action should not exceed what is 
necessary to achieve the objectives of the Treaties. …’
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Examination of the enforcement of the principle of subsidiarity on the basis of Article 6 of 
Protocol No 2: ‘Any national Parliament or any chamber of a national Parliament may, within 
eight weeks from the date of transmission of a draft legislative act, in the official languages of 
the Union, send to the Presidents of the European Parliament, the Council and the Commission 
a reasoned opinion stating why it considers that the draft in question does not comply with the 
principle of subsidiarity. …’

The consequence of a reasoned opinion depends on how many Member-State parliaments 
decide within the set eight-week time limit that the principle of subsidiarity is infringed by the 
same European Union proposal. In the procedure, the Parliament of each of the 27 Member 
States has two votes per country (the total number of votes therefore being 54). Reasoned 
opinions will have a substantive impact on the Union’s decision-making, particularly in cases 
when – depending on the EU legislative procedure in question – one quarter, one third or a 
majority of the Parliaments of the Member States decide that the principle of subsidiarity is 
infringed.

In the event of a ‘yellow card’ procedure under Article 7 of Protocol No 2, if one third of the 
Parliaments of the Member States (18 votes) decide that the same proposal infringes the 
principle of subsidiarity, the proposal must be reviewed. After the review, the proposer may 
decide to maintain, amend or withdraw the proposal. Since the entry into force of the Treaty 
of Lisbon, ‘yellow card’ procedures have taken place on three occasions. In the first case, the 
proposal was withdrawn, while in the other two4 the European Commission maintained the 
proposal unaltered.

4 With respect to the proposed Regulation of the European Council on the establishment of the European Public 
Prosecutor’s Office, and with respect to the proposed Directive of the European Parliament and of the Council 
amending Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning 
the posting of workers in the framework of the provision of services, the Hungarian National Assembly 
established the infringement of the principle of subsidiarity in its Resolution No 87/2013 (X.22) OGY and 
Resolution No 9/2016 (V.10) OGY, respectively.
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IX. Compendium of Resolutions

Resolution No 40/2020 (XII.16) OGY of the Hungarian National Assembly
on accepting the report regarding the existence of the conditions for adopting the reasoned 
opinion about the five proposals for a Regulation of the European Parliament and of the Council 
constituting the Pact on Migration and Asylum

1. The Hungarian National Assembly accepts the report of the European Affairs Committee 
regarding the existence of the conditions for adopting the reasoned opinion about the five 
proposals for a Regulation of the European Parliament and of the Council constituting the Pact 
on Migration and Asylum (the Report) and establishes on this basis that the five proposed 
regulations [COM(2020) 610; COM(2020) 611; COM(2020) 612; COM(2020) 613; 
COM(2020) 614] infringe the principle of subsidiarity.
2. The Hungarian National Assembly requests that the President of the Hungarian National 
Assembly forward the reasoned opinion set out in the Report to the Presidents of the European 
Parliament, the Council and the Commission and also inform the Government about it at the 
same time.

László Kövér,
President of the Hungarian National Assembly

Dr Csaba Gyűre,
Registrar of the Hungarian National Assembly

Dr István Tiba,
Registrar of the Hungarian National Assembly

Resolution No 41/2020 (XII.16) OGY of the Hungarian National Assembly amending 
Resolution 21/2015 (V.4) OGY on the national policy for the management of spent fuel and 
radioactive waste

1. The Hungarian National Assembly accepts the review of the national policy on the 
management of spent fuel and radioactive waste based on Section 5/B of Act CXVI of 1996 on 
Atomic Energy.
2. Annex 1 of Resolution 21/2015 (V.4) OGY on the national policy for the management of 
spent fuel and radioactive waste shall be amended in accordance with Annex 1.
3. This resolution shall take effect on the eighth day following that of its publication.

László Kövér,
President of the Hungarian National Assembly

Dr Csaba Gyüre,
Registrar of the Hungarian National Assembly

Dr István Tiba,
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Registrar of the Hungarian National Assembly


