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INTERNAL MARKET AND CONSUMER PROTECTION  

TTIP: PUBLIC PROCUREMENT 
BACKGROUND  
Public procurement markets remain relatively less open to competition than private sector procurement.  

When public procurement amounts to 13% of GDP in the USA and 17% in the EU this 
suggests significant scope for welfare gains. In reality a smaller value, perhaps 4-5% of 
GDP, is open to competition once one removes procurement related to essential 
government functions and other core services such as health and education services from 
the total. Negotiations on opening procurement markets to greater competition have 

been a longstanding feature of transatlantic trade negotiations. The US and EU have jointly shaped the 
plurilateral rules on the topic and these rules have in turn formed the model for binding rules in the 
respective preferential trade agreements of the US and EU as well as the non-binding UNICITRAL model 
procurement laws. 

FOCUS OF THE STUDY 
Obtaining greater coverage of the US public procurement markets is a 
major offensive interest of the EU in the TTIP negotiation. This in-
depth analysis TTIP: Opportunities and Challenges in the area of 
Public procurement covers different aspects. Removal of Buy America 
and Buy American provisions and greater transparency will open up new 
opportunities for key EU exporting sectors, especially at the state and city 
level. Persuading federal and state legislators of the benefit of such an 
increase in coverage of procurement rules is however, a major challenge. 
As in other policy areas making progress in procurement is likely to be part of a ‘living agreement’. The EU 
should use TTIP to maintain the pressure for greater coverage and to press for enhancing the transparency 
and uniformity of state-level procurement procedures in the USA. 

KEY FINDINGS 

1. EU interests:  more coverage of US sub-federal procurement 
The EU has clear offensive interests in public procurement in TTIP and is pressing for a comprehensive 
agreement. The EU’s regime for procurement is comprehensive, covering all levels of public procurement, 
central government, provincial and local government as well as utilities and even private companies that 
benefit from government regulation and could therefore be influenced in their procurement practices by 
government pressure. This coverage means that all EU procurement is probably more transparent than in 
the case of the USA at the sub-federal level. 
In bilateral negotiations under the WTO’s Government Procurement Agreement (GPA) the EU and USA have 
made balanced reciprocal concessions on ‘liberalisation’ of procurement markets. This means binding 
obligations to comply with national treatment for covered purchasing entities. They have done so most 
recently in the 2013 revision of the GPA. The scope of these concessions has been constrained by the 
inability of US negotiators to negotiate on all issues.  At the federal level the US Congress has resisted 
removal of Buy America(n) provisions and open new markets for EU suppliers in sectors such as steel, 
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automobiles and mass transit systems. 
Nor has the United States Trade Representative (USTR) been able to negotiate full coverage of sub-
federal level procurement markets. TTIP offers an opportunity to remove these remaining Buy America 
and Buy American provisions and extend procurement rules prohibiting discrimination and enhancing 
transparency to more sub-federal procurement.   
As the experience in the EU has shown greater coverage of procurement does not necessarily mean and 
increase in cross border supply of procurement markets. Suppliers may access markets and thus increase 
competition via the establishment of local affiliates.  Provisions on transparency and non-discrimination 
provide potential suppliers with the confidence to bid for contracts. The absence of a uniform system of 
procurement throughout the 50 US states, or for that matter at the city or municipal level, means 
that procurement at this level is less transparent than in the EU. 

2. Achievements in other negotiations  
The EU and US have shaped international rules on government procurement for many years 
through joint efforts in the OECD and WTO.  The rules each have applied in preferential trade and 
investment agreements with third countries have been based on these international norms. The coverage 
of the rules has however, varied and has been based on reciprocity. In CETA the EU has achieved 
significant improvement in coverage by the inclusion of sub-federal level procurement. This sets a 
positive precedent for the TTIP negotiations. 

3. Opportunities in TTIP for EU consumers and suppliers 
The opportunities for the EU in TTIP negotiations on procurement are significant and come in the form of 
lower prices for consumers, better value for money in public contracts for EU taxpayers, reduced 
scope for corrupt practices. 
For EU suppliers TTIP offers an opportunity to enhance transparency in the USA by extending coverage of 
the rules to state and city level procurement and to remove some of the remaining de jure preferences for 
US suppliers.   
There are opportunities for small and medium sized EU suppliers in particular that may not have the 
means to access the US procurement market through the establishment of a local affiliate. 

4. Challenges 
The major challenge facing the EU in the procurement negotiations in TTIP is to persuade the US Congress 
to exempt the EU suppliers from buy American and Buy American provisions that discriminate in favour of 
US suppliers and from US. Equally, if not more challenging is the task of persuading state legislatures 
to agree to state level procurement being covered by agreed rules.  
For better or worse, agreements in procurement have been based on reciprocal commitments on 
coverage. If the EU is to persuade the US to accept greater coverage it will therefore need to offer 
something in return, either in procurement or some other policy area. As noted above the EU has 
withheld binding coverage of provincial and utilities (except for the power industry) procurement in the 
EU from US suppliers. Just as greater coverage of the US market may benefit EU suppliers, so concessions 
to include these sectors will mean greater US competition for EU suppliers. 
Public procurement is being used increasingly in the pursuit of other policy aims such as a cleaner 
environment and lower carbon emissions.  This raises the question of whether stronger disciplines or 
more effective rules on procurement will limit this ‘policy space’. Disciplines on procurement require non-
discrimination not deregulation as such. Therefore, conditions in procurement contracts that constitute 
‘green procurement practices’ should not be affected. 
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