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Cross-border parental child abduction
When families break down, some parents resort to unlawful child abduction, taking their child abroad
without the consent of the other parent. Seeking legal remedy is often complex and frustrating because of
the different jurisdictions involved. The 1980 Hague Convention is the main international instrument in this
area, and now has 93 participating states, including all EU Member States.

Background
Parental child abduction refers to a situation where a child is unlawfully removed from its habitual residence
without the consent of the other parent, violating the custody or access rights of the latter. According to the
latest available statistics, in 2008 the number of applications for child recovery made in EU Member States
under the 1980 Hague Convention was 990, a 35% increase compared to 2003. The highest numbers of
applications were filed in England and Wales (283), Germany (115) and Spain (88). Some countries, such as
Romania and Poland, have seen significant growth in the number of applications from 2003 to 2008
(respectively from 7 to 51 and from 18 to 67).
To provide mediation in child abduction cases and to help parents reach acceptable solutions in the best
interest of the child, the office of EP Mediator for International Parental Child Abduction was created in
1987. Mairead McGuinness (EPP, Ireland) is the current Mediator.

Legal framework
The 1980 Hague Convention provides the private international law framework for recovery of abducted
children. Its aim is to ensure that judicial and administrative cooperation is effectively applied to safeguard
two essential principles: the prompt return of the child and the mutual enforcement of judgments regarding
custody and access rights. Case-law of national courts applying the Convention is available online in the
International Child Abduction Database (INCADAT).
The Brussels IIa (or IIbis) Regulation (2201/2003) regulates conflicts of jurisdiction and the recognition of
judgments in cross-border matrimonial and parental responsibility matters since 2005 in all EU Member
States except Denmark. In respect of child abduction, it restates the Hague Convention principles in EU law
and adds certain stricter rules, in particular in Article 11. Since family law is not harmonised in the EU, the
proceedings are often complicated by differences in national custody rights, especially in the case of
unmarried fathers. The Regulation has been criticised for not including a clear definition of habitual
residence, a key connecting factor. The Commission recently published a report on the application of the
Regulation as well as launched a consultation in order to assess its overall functioning.

EU exclusive external competence
As the Hague Convention is only open to sovereign states, the EU cannot accede to it. Member States used
to accept the accession of third countries individually, not jointly. However, the European Commission,
wishing to ensure coherence and uniformity of EU law in relation to third countries, proposed that
acceptances should be coordinated at EU level. The Court of Justice of the EU confirmed in its opinion
delivered in October 2014 that since the Brussels IIa Regulation covers the two main procedures of the
Hague Convention, the acceptance of the accession of a third country may indeed affect the existing EU
rules. Therefore it falls under the third condition for exclusive EU competence provided for in Article 3(2)
TFEU: 'in so far as its conclusion may affect common rules or alter their scope'. In future, the accession of
third countries to the Convention will be accepted simultaneously by Member States, following a unanimous
Council Decision based on a Commission proposal and after consultation of the EP. The February plenary will
vote on the acceptances of eight third countries which have joined the Convention in recent years.
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