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General Court rules trading in euro securities not
to be restricted to euro area
On 4 March 2015 the General Court of the EU, in a case brought by the United Kingdom, ruled that
the European Central Bank's 'Eurosystem Oversight Policy Framework' is illegal in so far as it
requires that 'central counterparties' have to be located within the euro area. The ECB or any
Member State may appeal the judgment on a point of law within two months.

Trading, central counterparties and the Eurosystem Oversight Policy Framework
Trade in securities
Securities (stocks, bonds, derivatives) and commodities can be traded either on organised exchanges (such
as the New York Stock Exchange or the Chicago Mercantile Exchange), or directly between parties ('over the
counter' or OTC). OTC trading presents advantages over exchanges − it allows contract customisation and
facilitates the creation of new financial instruments at modest cost. At the same time, it carries risks, such as
counterparty risk and lack of transparency, which materialised during the 2007-08 financial crisis, and indeed
propagated it. That is why, in the context of the reforms undertaken in 2009 to strengthen the international
financial system, G20 leaders agreed on the need for standardised OTC derivatives to be cleared through
central counterparties (CCPs).
Central counterparties (CCPs)
CCPs are financial market infrastructures that interpose themselves between the original counterparties of a
financial market transaction through 'novation', becoming 'the buyer to every seller and the seller to every
buyer'. They increase transparency and reduce counterparty risk, as well as the liquidity needs of their
members, by netting (and thus reducing) their exposures. Through appropriate risk management methods,
they ensure that the failure of one member does not affect the others.
Nevertheless, stakeholders note that the growing number of participants in CCPs and the increased volumes
traded through them could affect risk concentration both within CCPs and among clearing members.
Furthermore, the mutualisation of risk that underpins central clearing, and the interdependencies between
CCPs and other financial institutions, could create domino effects in the case of a CCP's default.
The adoption of the Oversight Policy Framework (OPF)
For these reasons, the ECB stated that it is necessary to adequately monitor developments in the context of
CCPs that may cause systemic disruptions. To this end, it adopted an Oversight Policy Framework (OPF) in
2011. In this, it stated that CCPs 'are key components of the financial system' and that a problem in any of
them 'can be a source of systemic disturbance for the financial system as a whole'. At the same time, it
contended, there are many financial market infrastructures that clear euro-denominated transactions
outside the euro area (mainly in the UK, but also in Sweden, Switzerland and the US), which the Eurosystem
cannot influence. Given that 'the inappropriate design or malfunctioning' of such infrastructures could affect
the functioning of euro-area systems, it concluded that CCPs that exceed particular thresholds in euro-
denominated business 'should be legally incorporated in the euro area with full managerial and operational
control and responsibility over all core functions, exercised from within the euro area'.

The UK v ECB case
The United Kingdom's action against the ECB
In 2011, the UK Government brought an action for annulment (T-496/11) to the General Court under Article
263(1) TFEU, claiming that the OPF, in so far as it requires that CCPs may be established only in euro area
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countries, exceeds the ECB's powers and as such is illegal. Furthermore, the UK argued that the OPF violates
three of the five fundamental freedoms of the Internal Market (freedom of establishment, freedom to
provide services, and freedom of movement of capital), and that it violates the rules against unfair
competition, the principle of non-discrimination and the principle of proportionality. In the proceedings,
Sweden intervened in support of the UK, and Spain and France in support of the ECB.
The European Central Bank's defence in the case
The ECB claimed that it did have competence to enact the OPF and to impose the limitation with regard to
CCPs. According to the ECB, its competence was based on Article 127 TFEU, under which the Bank is
entrusted with maintaining price stability and supporting the general economic policies in the EU. The ECB
also pointed to Article 22 of its Statute whereby it has power to 'make regulations to ensure efficient and
sound clearing and payment systems' in the EU.
The ECB also questioned the UK's standing to bring the action, owing to the fact that it is not part of the
euro area. The General Court dismissed that objection, pointing out that all Member States may bring
actions against acts of the ECB (Article 263 TFEU, Article 35(1) of the CJEU Statute).
Legal nature of the OPF
A preliminary issue which the General Court faced was whether the OPF is an act producing legal effects, or
is merely a recommendation (within the meaning of Article 132(1) TFEU) which would not be susceptible to
an action for annulment. In order to assess this, the General Court looked into the wording and context of
the OPF, including its perception by the national regulatory authorities (NRAs), into its substance (content),
and into the intent of the ECB. In particular, it pointed out that NRAs could perceive the OPF as binding and
could, on its basis, deny CCPs from outside the euro area access to the securities trading market, as well as
prevent users of CCP services from access to CCPs from outside the euro area.

The General Court found that in the light of the wording and context of the OPF, as perceived by national
regulatory authorities of the euro area, as well as in the light of its substance and the intent of the ECB, it was an
act aimed at producing legal effects, and therefore is susceptible to the action for annulment.

ECB's competence to issue the OPF
The main legal issue faced by the General Court was whether the clearing activity performed by CCPs with
regard to securities (as opposed to liquidities with which they are purchased) falls within the notion of a
'payment system' (in the TFEU) and 'clearing and payment system' (in the ECB Statute). Referring to the
Payment Services Directive and to CJEU case law defining the notion of 'payment', the General Court found
that a 'payment system' encompasses the 'cash' leg of clearing operations performed by CCPs, but does not
extend to the 'securities' leg. The General Court explained that securities are the subject-matter of a
transaction giving rise to a payment, but they are not themselves a form of payment.

The General Court found that the ECB's competence under the TFEU and its Statute is limited to adopting
regulations that are intended to ensure efficiency and safety of payment systems (including their clearing stage).
However, the ECB lacks an autonomous regulatory competence with regard to securities clearing systems.

The General Court rejected the ECB's arguments that it enjoys an 'implicit regulatory power' due to the fact
that it has been entrusted with the task of promoting the sound operation of payment systems. The judges
pointed out that the principle of conferral (Article 13(2) TFEU) must be interpreted narrowly. Should the ECB
wish to obtain such a power, it would have to recommend a change to its Statute under Article 129(3) TFEU,
which would then require adoption under the ordinary legislative procedure. However, it has not done so.
The General Court's judgment
The General Court agreed with the UK's argument that the ECB lacks competence to issue rules requiring
CCPs to be located in a euro area country. As a result, it annulled the OPF on the basis of the ECB's lack of
competence to issue it. It should be noted that the Court did not address the UK's other arguments in
respect of violation of fundamental freedoms of the Internal Market, since that was not necessary to decide
the case (the ECB's lack of competence was sufficient to annul the challenged part of the OPF).
Possibility of appeal to the Court of Justice
Within two months of the notification of the judgment, an appeal on a point of law may be launched to the
Court of Justice of the European Union (CJEU). Such an appeal may be filed by the unsuccessful party (ECB)
and/or by any Member State. On appeal, the CJEU is bound by the factual findings made by the General
Court, but the legal appraisal of the case would be subject to review.
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