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CJEU rules on use of standards in imposing
information duties on life insurance companies
The EU Directive applicable to life insurance sets out what kind of information insurance companies
must give to policyholders. It also allows Member States to impose broader information duties,
provided that the information is necessary for the policyholder to understand the contract. In its
ruling of 29 April 2015, the EU Court of Justice allowed Member States to use open-ended
standards to impose information duties, provided that sufficient legal certainty is guaranteed.

Background
Rules and standards in regulating private law relationships
In regulating private law relationships, such as those regarding insurance contracts, law-makers have the
option of choosing between rules and standards. 'Rules' are characterised by their 'formal realisability',
which means that they are detailed and can be easily applied to facts of cases, but at the same time they lack
flexibility. On the opposite pole are 'standards' (or 'principles') which are formulated using vague, open
expressions, such as 'good faith', 'good morals' or 'reasonableness'. In contrast to rules, standards are
inherently flexible, but at the same time less predictable and they need to be concretised in specific cases.

An example of a rule is: 'Contracts concluded by persons under 18 years of age are invalid'. An example of
a standard is 'In performing a contract, parties must act in good faith towards each other'.

Additional information duties in life insurance contracts
In the recent case of Nationale-Nederlanden (C-51/13), the Court of Justice of the EU (CJEU) was faced with
the issue of whether national law implementing the EU Directive on life insurance may resort to standards
when laying down additional information duties on insurance companies. The EU Directive applicable in the
case (the Third Life Assurance Directive (TLAD), since replaced by the Solvency II Directive) provides for
a number of information duties which life insurance companies must comply with before concluding
a contract with a consumer. On top of that the Directive allows Member States to introduce additional
information duties, but 'only if ... necessary for a proper understanding by the [consumer] of the essential
elements of the commitment' (Article 31(3) TLAD, now Article 185(7) Solvency II). If a Member State wishes
to impose additional duties, it should enact 'detailed rules' to that effect (Article 31(4) TLAD, now Article
185(8) Solvency II). At first impression it could seem that national legislatures may resort only to detailed
rules, but not to open-ended standards when they wish to impose additional information duties.

Facts of the case
The litigation arose with regard to a life insurance contract concluded in 1999 between a consumer,
Hubertus van Leeuwen, and the insurance company Nationale-Nederlanden. Under the contract, Van
Leeuwen had to pay a monthly premium of €90.76 until 1 December 2033. Part of the premiums would be
placed in investment funds, but another part would cover certain operational costs, as well as cover the risk
of his death. The information brochure given to him prior to the conclusion of the contract did not specify
exactly what share of the money would actually be invested.
In 2008, Van Leeuwen learned from Nationale-Nederlanden that only 40% of the premiums he had been
paying were actually invested, whilst the remaining 60% was used to cover the risk of his death and other
costs. Van Leeuwen took Nationale-Nederlanden to court, claiming that they violated the information
duties following from Dutch law in not advising him about these proportions beforehand.
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Main legal issue
The legal dispute between Van Leeuwen and Nationale-Nederlanden focused on the form in which the Dutch
lawmaker imposed the information duties upon the insurance company. This is because the Dutch court
hearing the case found that Nationale-Nederlanden did comply with the black-letter rules contained in the
national implementing provisions, but nevertheless violated general standards of private law, such as the
duty to act in 'good faith' before concluding a contract or the general duty of compliance with the
'requirements of fairness and reasonableness', provided for in the Dutch Civil Code.

The legal issue in EU law was therefore whether Dutch law may impose additional information duties upon
insurance companies only by way of rules (with which Nationale-Nederlanden was found to comply), or may
additional information duties also follow from standards, such as 'good faith', 'fairness' or 'reasonableness' (which
Nationale-Nederlanden was found to have violated).

Ruling of the Court of Justice
Both Advocate General Eleanor Sharpston and later the Court of Justice took the view that Member States
are free to choose the legal form in which they wish to impose additional information duties. Therefore,
resorting to open-ended standards is not, in principle, excluded. However, this freedom to choose the legal
form is limited by two factors. First, by the substance of the rules: in line with CJEU's earlier judgment in Axa
Royale Belge (C-386/00), Member States may require additional information if it passes the test of being
'clear, accurate and necessary for a proper understanding of the essential characteristics' of the insurance
contract by the consumer. Vague and unnecessary information cannot be required. Secondly, Member
States may only apply standards if they guarantee a sufficient level of legal certainty to insurance companies.

The Court referred to its judgment in Parliament v. Council (C-48/14) to reiterate that the principle of legal
certainty requires that the law must be clear, precise and predictable in its effect, so that interested parties can
ascertain their position in situations and legal relationships subject to EU law.

The Dutch court limited itself to mentioning 'open and/or unwritten rules', as well as naming some of them
(good faith, reasonableness, fairness), but did not explain in any way how they would operate in the case at
hand. This did not allow either the Advocate General, or the Court, to give the national judge any further
indications. Consequently, it is for the national judge to determine whether the applicable general standards
and principles of Dutch private law can be said to have guaranteed a sufficient level of legal certainty.

Analysis
Directives, as opposed to regulations, are binding upon the Member States as to the result to be achieved,
leaving to the national authorities the choice of form and methods of implementation (Article 288(3) TFEU),
to the extent that in some situations even a 'general legal context' may be sufficient to implement
a directive. In Nationale-Nederlanden there were no doubts as to the correct implementation by the
Netherlands, but as to the possibility of using general clauses in the Civil Code (which, obviously, predate the
directive) as a form of 'supplementary' implementation with regard to exercising the option of introducing
a higher standard of consumer protection.
The CJEU's conditional acceptance of this practice has a bearing not only for the Directive at hand, but also
for all others which provide minimum harmonisation of traders' information duties towards consumers as in
minimum harmonisation directives, such as those on package travel, consumer sales and mortgage credit. It
also concerns full-harmonisation directives which, nevertheless, have a minimum harmonisation exception
for certain information duties, such as pre-contractual information requirements for contracts other than
distance or off-premises contracts under the Consumer Rights Directive, information duties incumbent upon
service providers under the Services Directive, and information duties regarding prices under the
e-Commerce Directive. Following the logic of Nationale-Nederlanden, in all those cases, Member States may
also impose information duties upon businesses by resorting to standards, provided that sufficient legal
certainty is guaranteed. In a broader context, Nationale-Nederlanden is relevant for the understanding of the
concept of 'form and methods' in Article 288(3) TFEU and the possible role of general clauses (standards),
principles and other open-ended concepts, which exist in many national systems of private law, in the
implementation of directives. However, it must be kept in mind that, according to the CJEU, legal certainty
requires that individuals should enjoy a clear and precise legal situation enabling them to ascertain the full
extent of their rights and duties and, where appropriate, to rely on them before the national courts.
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