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BACKGROUND 

While the Internal Market has been enshrined in legally enforceable Treaty provisions from 1958, social and 
labour rights at EU level have developed 
incrementally, almost as an afterthought, until made 
binding through the Charter of Fundamental Rights in 
2009.  The Court of Justice's 2007 judgments in Laval 
and Viking have complicated the relationship 
between EU social and labour rights and EU internal 
market law further.  The Commission's proposal for a 
directive on the right to take collective action from 
March 2012 was withdrawn in January 2013 due to 
the first-time application of the yellow-card procedure 
by national parliaments which feared an infringement 
of their subsidiarity rights. Since then, Parliament has 
been addressing the relationship between labour and social rights and Internal Market law, among others in 
its adoption of the Commission proposal on Posting of workers in the framework of the provision of services: 
enforcement of Directive 96/71/EC in April 2014. The EMPL Committee keeps working on this issue and in mid- 
2015 has launched an own-initiative report on Social dumping in the European Union. The subject is also 
upcoming in 2016 when the Labour Mobility Package will be discussed, which includes a targeted review of 
the Posting of Workers Directive and a proposal for improving the coordination of social security systems in 
Europe, the latter being a prime inroad for the currently prevalent "welfare tourism" discussion. 

FOCUS OF THE STUDY 
Against this background, the Employment and Social Affairs Committee in 2014 requested a study on 
principles for the remainder of the legislature, called EU Social and Labour Rights and EU Internal Market 
Law.  The study assesses the tensions between EU social and labour rights and EU Internal Market law, namely 
how the original idea that free moving workers were meant to be treated equally has in practice created 
avenues for subjecting free movers to precarious employment, in turn disrupting local employment 
conditions. 

The study explores responses by socio-economic and political actors at national and EU level to these 
tensions. The constitutionally conditioned Internal Market emerges as an alternative approach to reconcile 
both spheres, with concrete proposals on equal employment conditions and equal access to social security for 
posted workers, developing socially responsible public procurement, and restoring effective collective 
bargaining and industrial action in the Internal Market. 
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KEY FINDINGS 

1. The traditional interpretation of EU internal market law causes a number of frictions for protection 
and promotion of social and labour rights 

The interpretation and specification of the economic freedoms by EU legislators and the Court of Justice 
has created avenues for subjecting workers moving abroad to precarious employment practices. 
Because posted workers enjoy no right to be treated equally with workers in the host state, they frequently 
find themselves in low-waged work, in particular when moving as posted agency workers. These 
precarious employment practices are concentrated in certain occupations and sectors, rather than 
spread throughout the economy. As a result, even relatively small numbers of incoming precarious 
workers may disrupt employment conditions locally. Voluntary industrial relations models, and those 
based on collective agreements as private contracts, are more vulnerable to the negative effects of 
precarious movement of workers than those where employment conditions are regulated by statute, or 
where industrial relations structures were weak before the Internal Market had any impact. 

2. Equal treatment of citizens who move to work is a fundamental precondition for mobilising the 
positive potential of free movement of workers 

Guaranteeing free movement of workers (and other persons) on the basis of equal treatment is a unique 
feature of the European Union as a regional integration entity, and precondition for the continued 
existence of its socio-economic model. Disrupting employment relation models which have been 
successful in guaranteeing this equal treatment in practice not only fails in the task to promote social and 
labour rights, but also fails the EU integration model. 

3. The need to revisit the image of tension as the main guide of perceiving the relationship of EU 
social and labour rights and Internal Market law 

On the basis of the legally binding Charter of Fundamental Rights of the European Union, it is suggested to 
conceptualise the Internal Market as a constitutionally conditioned market. This means that Internal 
Market law (economic freedoms and competition law) is to be infused with social and labour rights instead of 
being juxtaposed to them. This demands a new appreciation of conflicts, and a change in future case law, 
allowing more courageous legislation and autonomous rule-making for promoting social and labour rights. 

 

RECOMMENDED ACTIVITIES 
 

• Activities that promote the concept of a constitutionally embedded Internal Market and provide a 
knowledge base for its implementation such as empirical studies on mobile workers to combat the “myth 
of the undeserving and non-contributing migrant”, pilot projects for rpublic procurement. 

• Legislative activities at EU level that correct such legislation that responded to case law based on the 
old concept of tensions between Internal Market law and social and labour rights, providing, among 
others, for equal treatment of workers at the place of work as the rule, through revising Directive 96/71, also 
adapting it to accommodate voluntary industrial relations systems. 

• Activities by social actors, notably trade unions and employer associations, that specify EU level regulation for 
certain particularly vulnerable sectors, and by trade unions that combine forces transnationally to 
effectively enforce these and other rules, e.g. by supporting transborder collective bargaining/agreements 
to prevent exploitation of migrant workers from within and beyond the EU. 
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