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UN Convention on Transparency in Treaty-based
Investor-State Arbitration
The Rules on Transparency in Treaty-based Investor-State Arbitration of the United Nations
Commission on International Trade Law (UNCITRAL), in force since April 2014, introduce
requirements on the publication of certain documents in arbitral proceedings which apply the
UNCITRAL arbitration rules. The new Mauritius Convention would allow those transparency rules
also to be applied in disputes arising under investment agreements existing prior to April 2014. The
Council is currently debating on what basis the EU and its Member States can sign the Convention.

UNCITRAL rules for arbitration and the issue of transparency
The UNCITRAL arbitration rules, adopted in 1976 and revised in 2010, are a set of accepted arbitration rules,
that can be applied in ad hoc arbitrations or in arbitral proceedings administered by other arbitration fora.
They are the second most often applied set of rules in investor-state arbitration cases (see table 1 below).
Table 1: Rules applied to arbitration cases (cumulative cases, reference period is 1987-2015)
Applicable rules No of cases 1987-2015 % of total cases

CRCICA (Cairo Regional Centre for International Commercial Arbitration) 1 0.15%

ICC (International Chamber of Commerce) 3 0.46%

ICSID (International Centre for Settlement of Investment Disputes) 381 57.81%

ICSID AF (ICSID Additional Facility) 41 6.22%

LCIA (London Court of International Arbitration) 1 0.15%

MCCI (Moscow Chamber of Commerce and Industry) 3 0.46%

PCA (Permanent Court of Arbitration) 0 0.00%

SCC (Stockholm Chamber of Commerce) 31 4.70%

UNCITRAL 198 30.05%

Total 659 100

Source: The data are taken from the ISDS Database of UNCTAD, the data on the website are in principle updated regularly (date of
access to the website for this data: 25 January 2016).

The UNCITRAL arbitration rules did not contain transparency requirements; awards could be published only
with the consent of the parties involved. The 2010 revision only added that disclosure of the award could be
allowed 'where and to the extent disclosure is required of a party by legal duty, to protect or pursue a legal
right or in relation to legal proceedings before a court or other competent authority'. With a desire to
increase transparency in arbitration proceedings, the EU championed the conclusion in 2013 of the
UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration (the 'Rules on Transparency').
These rules became effective in 2014 and were integrated in the 2013 UNCITRAL Arbitration rules.
The new UNCITRAL Transparency rules would require making public, inter alia:
- the names of the disputing parties, the economic sectors involved and the treaty under which the claim is issued
- the notice of arbitration, the response to the arbitration notice, the statement of claim, the statement of defence and

any further submissions by the disputing parties
- a table (if prepared) listing all exhibits to the documents mentioned above and to expert reports and witness

statements. Exhibits themselves may be made public upon request to the arbitral tribunal by any person
- any written submission by a non-disputing party to the treaty concerned and by third persons
- transcripts of hearings (where available), and orders, decisions and awards of the arbitral tribunal
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mailto:eprs@ep.europa.eu
http://www.eprs.ep.parl.union.eu/
http://www.europarl.europa.eu/thinktank
http://epthinktank.eu/


EPRS UN Convention on Transparency in Treaty-based Investor-State Arbitration

Members' Research Service Page 2 of 2

Applicability of the new UNCITRAL Rules on Transparency
However, the Rules on Transparency have been incorporated in the 2013 UNCITRAL Arbitration rules only for
arbitration initiated pursuant to an investment treaty concluded on or after 1 April 2014. The rules are
therefore not applicable to treaties concluded prior to 1 April 2014. Figure 2 shows the cumulative number
of investment treaties concluded prior to 2014, totalling more than 3 000 in 2013. According to the
European Commission, EU Member States had concluded around 1 400 bilateral investment treaties (BIT)
prior to April 2014. The EU, in its own name, is only party to one such agreement, the Energy Charter Treaty
concluded in 1998. As a consequence of the large number of agreements already in force, and together with
other UNCITRAL members, the EU has pushed for the conclusion of a multilateral convention which would
facilitate application of the UNCITRAL transparency rules to agreements existing prior to 2014.
The Mauritius Convention (hereafter the Convention), adopted by the UN General Assembly on
10 December 2014, would allow the application of the UNCITRAL transparency rules to cases under
agreements concluded before April 2014 in two circumstances: if the respondent is a Party to the
Convention and the claimant is from a Party to the Convention (bilateral or multilateral application), or if
the respondent is a Party to the Convention and the claimant agrees to the application of the transparency
rules (unilateral offer of application). In any case, the UNCITRAL transparency rules would only be applicable
to cases falling under agreements for which Parties to the Convention had not made a relevant reservation
to the contrary.
Figure 2: Numbers of investment agreements signed over the period 1980-2014

Source: UNCTAD; covers bilateral investment treaties (BITs) and other international investment agreements (IIAs).

The EU and the Mauritius Convention
The European Parliament had requested more transparency in arbitration proceedings, and the Commission
was a driving force behind the Convention and the EU will contribute funds for a public register for
arbitration documents. As the Mauritius Convention can be signed by a regional economic integration
organisation party to an investment treaty, and considering the EU's exclusive competence, the Commission
submitted a proposal for a Council decision requesting authority to sign the Convention on behalf of the EU
in relation to its participation in the Energy Charter Treaty. Moreover, based on Regulation 1219/2012, EU
Member States are allowed to maintain their BITs with third countries, so Member States would also need to
sign the Convention for it to be applicable to their existing BITs. Given that under Regulation 1219/2012
Member States are only allowed to conclude such agreements with the Commission's authorisation, the
proposal includes an empowerment provision, to authorise Member States to sign the Convention.
The Commission proposal is currently blocked in the Council by a few Member States, for some due to
political opposition to transparency in arbitration proceedings, and for others because of competence
concerns. Moreover, some Member States consider that qualified majority voting cannot be used to approve
the decision. On the competence issue, the Council Legal Service, supported by some Member States argued
that, as the Convention would apply to both foreign direct investment and portfolio investments, and
because of its application to the Energy Charter Treaty to which both the EU and all Member States are
parties, the Convention would fall under both EU and Member State competence and would thus be a mixed
agreement. Consequently, the need for an empowerment clause to allow Member States to sign the
Convention was challenged. A compromise by the Latvian Presidency to permit the EU to sign 'in as far as its
competence allowed', was rejected. Currently eight Member States have unilaterally signed the Convention.
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