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EU anti-torture measures in international trade
Strengthening the 2005 Regulation banning trade in items that could be used for torture or
executions in third countries is to be the subject of a vote in the October plenary, following a
compromise agreed in trilogue which takes in most of the EP's recommendations. The report of the
Committee for International Trade (INTA), discussed in plenary in October 2015, had found that the
Commission's initial proposals did not go far enough to address loopholes in the existing regulation.
European Commission proposal
Council Regulation (EC) No 1236/2005 established a complete system for controlling the trade in goods which
could be used for torture and executions. On the one hand, it bans the trade in goods that can be used
exclusively for such purposes, while, on the other hand, it imposes restrictions and authorisation requirements
on the trade of items that can be used for both legitimate and illegitimate purposes. The lists of banned and
controlled goods have both been modified twice by the Commission, using its delegated powers, in order to
take into account new developments. Civil society organisations have repeatedly criticised the regulation for
containing loopholes that allow illegitimate trade and related services. Thus, it became necessary to amend
the text of the regulation itself. When drafting its proposal, the Commission tried to adopt a balanced
approach, based on the principle that only necessary trade restrictions should be adopted. The proposal
amended the definition of torture and ill treatment; it modified the export regime for medicinal substances
that can be used in executions, introducing an authorisation system that distinguishes between third countries
that have and have not abolished the death penalty. It also prohibited the brokering of banned goods, and of
controlled goods if the broker has knowledge about an intended illegitimate use.

Amendments proposed by the European Parliament
Taking on board civil society's criticism, the INTA report, drafted by Marietje Schaake (ALDE, the Netherlands)
and adopted in plenary in October 2015, found that the new trade limitations proposed by the Commission
did not go far enough. It proposed to treat other services such as transport, financial services, insurance or re-
insurance, as well as advertising and promotion, including via internet, similarly to brokering (prohibition in
relation to banned items, and conditional prohibition for controlled goods when the provider is aware of their
illicit use). A catch-all clause was proposed allowing national authorities to decide on the need for an export
authorisation for goods which pose a substantial risk of being used for torture, ill-treatment or capital
punishment. A review clause and an Anti-Torture Coordination Group were also proposed.

Outcome of the trilogue negotiations
After three rounds of trilogue negotiations, a compromise text was agreed upon in May 2016. The compromise
reflects most recommendations put forward by the INTA report, although it does not contain the catch-all
clause. The Commission had explicitly opposed such a clause since it would have been contrary to the principle
of a uniform EU trade policy. The compromise introduces a prior authorisation system for brokering and
technical assistance in relation to controlled goods, instead of the conditional prohibition proposed by the
Commission. In relation to banned goods, several types of services are prohibited, including advertising and
promotion, and the provision of technical assistance, as well as transit through the Union's territory. The
provision of financial services, insurance or re-insurance, as requested by the INTA report, is not included
under the prohibition, but Member States can take measures in this respect. A review mechanism is
introduced, taking place every five years, instead of the three years requested by the EP. As proposed by the
EP, the compromise includes the creation of an Anti-Torture Coordination Group and the adoption of best-
practice guidelines on the verification of end-use.
For more information, see our briefing on the proposal: Fighting trade in tools for torture and executions.
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