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CJEU rules sale of bitcoin exempt from VAT
The legal framework for virtual currencies, such as bitcoin, is still far from clear. One controversial
aspect is the status of bitcoins under tax law. In a 2015 judgment, the CJEU provided clarification on
the status of bitcoins for the purposes of value added tax.

Harmonised value added tax in the EU
Value added tax (VAT) is one of the three components of the EU's own resources. On the basis of the 2007
Council Decision on EU Own Resources (since superseded by the 2014 Decision), the EU levies a uniform rate
of 0.3 % on the harmonised VAT base of each Member State. This provides about 10 % of the overall revenue
of the EU budget. The rules on VAT are harmonised across the EU in the VAT Directive. VAT is a general tax on
consumption which is included in the price of goods and services paid by the final consumer. The Member
States set a basic rate of VAT not lower than 15 %, and may also have up to two lower rates.
VAT exemptions
The VAT Directive provides a common list of transactions exempt from VAT. Some exemptions are made
explicitly in the public interest, e.g. medical services, postal services, welfare and social services, education
services and supply of cultural services by public bodies, whereas others are motivated by practical needs.
These include transactions concerning insurance, credit, banking, as well as 'transactions ... concerning
currency, bank notes and coins used as legal tender' provided for in Article 135(1)(d) of the VAT Directive.

Bitcoin: a virtual currency
According to a 2012 report by the European Central Bank on virtual currency schemes, a virtual currency can be
defined as a type of unregulated, digital money, which is issued and controlled by its developers, and accepted by
members of a specific virtual community.

Bitcoins are a virtual currency generated through 'blockchain' technology. This technology is 'trustless', as it
does not involve the presence of a 'trusted third party' operating the flow of cash, but enables a fully reliable
transaction without such a party. All bitcoin transactions are collectively accounted for by distributing a
public, shared and decentralised complete record of all past bitcoin transactions on the network. When two
parties wish to engage in a bitcoin transaction, they must broadcast that transaction to the entire network,
and it is the network (i.e. all other participants) which will determine its authenticity. Once a transaction has
been recorded in the public record, it cannot be undone. As the founder described it, bitcoin constitutes
'purely peer-to-peer ... electronic cash'. New bitcoins can be 'mined', i.e. generated through the use of
computational power by users participating in the network. However, scholars point out that the rate of
bitcoins issued declines by half every four years and that the total number of bitcoins that can be generated
will never exceed 21 million.
Virtual currencies, such as bitcoin, should not be confused with e-money, as defined in the 2009 e-Money
Directive. E-money under the directive is expressed in traditional accounting units, such as in euro, but bitcoins
are virtual accounting units. Whilst it is possible to buy and sell bitcoins according to a market exchange rate,
they remain legally distinct from traditional money, even in its electronic form.
Bitcoin and tax law
The issue whether, for the purposes of tax law, bitcoin should be treated as currency or as a property asset
remains controversial in tax law. One issue which is being discussed is whether earnings in bitcoins should be
treated as revenue (taxable, for instance under personal income tax). Under EU VAT law, it is crucial whether
the service of exchanging bitcoins against traditional currency is a taxable transaction, and if yes – whether it
falls under the exemption for 'transactions ... concerning currency ... used as legal tender'.
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The case of Skatteverket v Hedqvist (C-264/14)
Facts
David Hedqvist intended to operate a virtual currency exchange business which would purchase bitcoins from
individuals and companies or from an international exchange site, and then resell them to buyers in exchange
for Swedish krona (SEK). The difference between the purchase and resale price would constitute the
company's revenue. Before beginning this economic activity, Hedqvist asked the Swedish Revenue Law
Commission whether he would have to charge VAT on the sale of bitcoins. That body replied that VAT would
not be due, since bitcoin is a form of currency, and therefore fall under the relevant exemption.
However, this decision was appealed by the Swedish Tax Agency to the Supreme Administrative Court. The
latter had doubts on the interpretation of the VAT Directive and submitted two questions to the CJEU. The
Swedish court wanted to know, first of all, whether transactions for the exchange of bitcoin into SEK (and vice
versa), if made for a consideration (e.g. the spread between the 'buy' and 'sell' prices), should be treated,
under the VAT Directive, as a supply of a service effected for consideration? And if so, whether the exemption
provided for currency transactions extends to transactions involving virtual currencies, or not.
The legal issues at stake
The CJEU was faced with two legal issues. The first legal issue faced by the CJEU was whether the exemption
for 'transactions concerning currency used as legal tender' in the VAT Directive can apply to transactions for
the exchange of bitcoins against traditional currency. The CJEU had already ruled in Case C-172/96 First
National Bank of Chicago that services of currency exchange, if performed for a consideration (i.e. the spread
between 'buy' and 'sell' rates) are a taxable service, although falling under the relevant exemption.
In contrast to the service of exchanging currencies, the mere transfer of pure means of payment, such as legal
tender, and also vouchers or points in customer fidelity schemes, is treated not as a taxable transaction, since
pure means of payment are not intended to be consumed or used as goods. The national court in its
submission to the CJEU pointed out that bitcoin is actually such a pure means of payment, as the only purpose
of possession is to pay with them. Therefore, the Swedish court argued, they should be treated just like legal
tender or other pure means of payment.
The second legal issue was whether the transaction of exchanging SEK for bitcoin – being a taxable transaction
– nevertheless falls under the exemption of 'transactions concerning currency'. In her opinion Advocate
General (AG) Juliane Kokott pointed out that the language versions of the provision vary: the German version
requires that both currencies exchanged must be legal tender; the English version requires that at least one
currency must be legal tender; the Finnish version requires that only coins and banknotes must be legal tender
(but e-money need not); the Italian version requires that the currencies must simply be capable of 'discharging
debts' (but need not be legal tender at all). Due to the linguistic discrepancy, the AG suggested to follow a
teleological interpretation, pointing out that the purpose of the exemption is 'not to impede the convertibility
of pure means of payment by levying VAT' and 'to ensure that, in the interests of the smooth flow of
payments, the conversion of currencies is as unencumbered as possible'. Exempting the exchange of bitcoin
for traditional currency from VAT would be in line with this objective, she argued.
The Court's ruling
In its judgment of 22 October 2015, the CJEU agreed with the AG and found that transactions to exchange
bitcoin for traditional currency, if they are made for consideration do constitute a supply of services under the
VAT Directive. However, at the same time they fall under the category of 'transactions ... concerning currency'
and as such are exempt from VAT. The Court argued that transactions involving non-traditional currencies, in
so far as they are accepted by parties to a transaction as means of payment, are financial transactions. The
CJEU pointed to the similarity between the exchange of traditional currencies on the one hand, and the
exchange of a traditional currency for bitcoin on the other. Limiting the scope of the exemption to traditional
currencies only would, according to the Court, 'deprive it of part of its effect', especially that bitcoins have 'no
other purpose than to be a means of payment'.

The CJEU's interpretation is certainly a dynamic one, as it strives to adapt the Directive to new circumstances,
probably unforeseen by its drafters. The interpretation is also functional, as it focuses not so much on the literal
wording, but more on the actual socioeconomic function of bitcoin. Undoubtedly, this decision is a milestone in
clarifying their legal status under EU law. Further issues needing clarification include the status of bitcoin e.g. in
contract law (especially in the context of contracts for supply of digital content), succession law or insolvency law.
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