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Intergovernmental agreements in the energy field
In order to ensure that intergovernmental agreements (IGA) with third countries in the field of energy
are fully compliant with EU legislation, the Commission proposed, as part of its February 2016 energy
security package, new rules that would require ex-ante assessments of such agreements. A trilogue
agreement on the proposed decision was reached in December 2016 and is due to be put to the vote
in the March I 2017 plenary session.

Background
Typically, the purpose of IGAs is to provide legal certainty for the construction of energy import and export
infrastructure, in order to facilitate the purchase of oil and gas, or to establish a more general framework for
energy cooperation. Where IGAs conflict with EU energy law, this can lead to legal uncertainty, discourage
investment and impede the functioning of the EU's internal energy market.
The existing rules (Decision No 994/2012/EU) oblige Member States to submit IGAs to the Commission for
assessment after they have been ratified. Since the adoption of the decision, Member States have notified 124
IGAs (as of February 2016). For 17 of these, the Commission expressed doubts as to whether they are
compatible with internal energy market legislation and EU competition law, and asked nine Member States to
resolve the incompatibilities by amending or terminating the IGAs concerned. According to a Commission
report, no Member State has succeeded in terminating or renegotiating non-compliant IGAs, which would
require the consent of the third country concerned. Based on this experience, the Commission considers the
IGA Decision ineffective in its present form.

The proposed new IGA decision
In February 2016, the Commission proposed a new decision which would require Member States to submit
draft IGAs with non-EU countries in the field of energy to it before they are signed. The Commission would
then check whether they are compliant with EU law, and Member States would have to take full account of
the Commission's opinion. Member States would also have to notify non-binding instruments (such as joint
political declarations and memoranda of understanding) to the Commission after they have been adopted.

European Parliament position
The ITRE Committee report of 18 October 2016 proposed strengthening the role of the Commission. It would
be obliged to provide advice during the negotiation of an IGA and have the right to participate as an observer.
Member States would also have to submit non-binding instruments to the Commission for ex-ante verification.
Moreover, the Commission would check compliance of IGAs with EU energy security objectives.
Negotiators for the Parliament and Council reached a provisional agreement on the proposal in the third
trilogue meeting on 7 December 2016. It differs from the Commission's original proposal by requiring the
Commission's ex-ante assessment only for IGAs related to gas and oil, while IGAs related to electricity would
be subject to a mandatory ex-post assessment (a review clause opens the possibility of requiring ex-ante
assessment in the future). The definition of IGA is broadened to include 'international organisations' and
'transit'. If a Member State departs from the opinion in the Commission's ex-ante assessment, it would have
to justify its decision in writing. The notification of non-binding agreements to the Commission would not be
mandatory. The plenary vote on the agreed text is scheduled for the March I 2017 session.
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