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Ranking of bank creditors in insolvency
One of the proposals from the 2016 banking reform package, dealing with the ranking of unsecured
debt instruments in insolvency hierarchy, is due to be voted during the November II plenary.

Background
Following the global financial crisis, the European Union extensively reformed its regulatory framework for
financial services. With legislation such as the Bank Recovery and Resolution Directive (BRRD), it ensures that,
through mechanisms such as 'bail-in' (allocation of losses to shareholders and creditors), the recovery or
restructuring of distressed banks can be done without spreading to other banks, and without using taxpayers'
money to bail them out. To ensure that sufficient financial resources are available for bail-in, the BRRD requires
resolution authorities to set banks a minimum requirement for own funds and eligible liabilities (MREL). In
parallel, a similar standard, the total loss-absorbing capacity (TLAC), was adopted internationally for
systemically important banks. The discretionary requirements in MREL and the compulsory requirement in
TLAC for eligible liabilities to be subordinated, have driven some Member States to amend the ranking of
certain bank creditors under their national law. Given that national rules adopted so far diverge, the result could
be that unsecured debt holders and other bank creditors are treated differently from one Member State to
another. Further, the TLAC and MREL standards might diverge from national ordinary insolvency laws, leading
to situations where creditors may claim that they are worse off in a resolution, rather than a liquidation.

European Commission proposal
In November 2016, the Commission proposed to remedy this through a directive providing that Member
States must ensure that, for all entities within the scope of the BRRD – apart from bank branches established
outside the EU – unsecured claims from a new class of non-preferred senior debt instruments rank below
unsecured claims resulting from debt instruments with the highest priority ranking in national insolvency law.
In addition, Member States must ensure that unsecured claims from this new class rank – in national
insolvency proceedings – above claims resulting from Common Equity Tier 1 items, Additional Tier 1 (AT1)
instruments, Tier 2 instruments, and subordinated debt that is not AT1 or Tier2.

European Parliament position
On 10 October 2017, the Committee on Economic and Monetary Affairs (ECON) adopted its report. Parliament
and Council came to a compromise on 25 October 2017. The main amendments introduced to the proposal
increase the original contractual maturity of the debt instruments to at least one year. They add the prospectus
to the list of contractual documents that must explicitly refer to the lower ranking. To provide further legal
certainty, they amend the Commission’s 'grandfathering regime' according to which, claims resulting from debt
instruments issued prior to the entry into force of the directive are governed by national laws adopted up to
31 December 2016. Two main exemptions are introduced: the first concerns the case where a Member State has
adopted national laws that already address the objectives of the directive, while the second concerns those
having adopted, before this date, laws whereby those claims are split into two or more different priority rankings
or, whereby the priority ranking of those claims is changed in relation to all other claims of the same ranking.
Article 2 (transposition) brings forward to January 2019 the obligation of Member States to bring into force the
laws necessary to comply with the directive, aligning it with the entry into force of the TLAC standard.

First-reading report: 2016/0363(COD); Committee
responsible: ECON; Rapporteur: Gunnar Hökmark (EPP,
Sweden). For further information, see our 'EU
Legislation in progress' briefing.
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