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Hong Kong: A Beijing-imposed security law? 
On 28 May 2020, the National People's Congress (NPC) of the People's Republic of China (PRC) authorised its 
Standing Committee to adopt a national security law for Hong Kong, bypassing the city's Parliament, the 
Legislative Council. The law, expected to enter into force prior to Hong Kong's legislative elections scheduled for 
September 2020, is likely to be a turning point for the city's 'high degree of autonomy' and a premature phasing 
out of the 'One country, two systems' model that was planned to subsist for 50 years from 1997. The European 
Parliament is expected to debate a statement from the High Representative during the June plenary session. 

Legal background 
Under Article 23 of Hong Kong's Basic Law, or mini-constitution, the Hong Kong Special Administrative 
Region (HKSAR) has both the right and the obligation to legislate 'on its own' on several security issues. 

'The Hong Kong Special Administrative Region shall enact laws on its own to prohibit any act of treason, secession, 
sedition, subversion against the Central People's Government, or theft of state secrets, to prohibit foreign political 
organizations or bodies from conducting political activities in the Region, and to prohibit political organizations 
or bodies of the Region from establishing ties with foreign political organizations or bodies.' 

In 2003, the Hong Kong government tabled a draft security law in the Legislative Council. The bill sparked 
massive protests about the erosion of civil and political rights, was ultimately shelved and has never been 
revived in Hong Kong. It was deemed at odds with the Basic Law and the 1984 Sino-British Joint Declaration 
on the Question of Hong Kong, attached to the Basic Law and UN-registered as a legally binding integral 
part. Currently, the substance of Article 23 is covered by several pieces of Hong Kong legislation, including 
the Societies Ordinance, for activities of foreign political bodies, and the Crimes Ordinance which covers 
treason and sedition, but does not explicitly deal with secession and subversion. However, from Beijing's 
perspective, Hong Kong has failed for more than 20 years to enact a security law, whereas Macao adopted one 
in 2009. The PRC has therefore decided to bypass the city's Legislative Council and to legislate on its behalf.  
Hong Kong law scholars have stressed that Article 23 seeks to ensure that the PRC does not impose its 
national security law on Hong Kong and to guarantee the integrity of Hong Kong's common law system, 
which enshrines fundamental rights and freedoms and the rule of law that do not exist under the PRC's 
socialist civil law system. The separation of the two legal systems is a major pillar of Hong Kong's 'high 
degree of autonomy' and the 'One country, two systems' framework. Therefore, Article 18 of the Basic Law 
allows the NPC to extend its national legislation to the HKSAR only in defence and foreign affairs and other 
undefined matters outside the HKSAR's autonomy. For these areas the NPC can attach national legislation to 
Annex III of the Basic Law that 'shall be applied locally by way of promulgation or legislation by the Region'.  
Some law scholars have argued that a prior amendment of the Basic Law would be required for the NPC to 
legislate on issues under the HKSAR's jurisdiction. The Hong Kong Bar Association has taken the view that 
the NPC has no power to add the new security law to Annex III under Article 18. Constitutional law scholars, 
however, have drawn attention to the fragility of Hong Kong's constitutional law and to the city's autonomy 
being dependent on the NPC's self-restraint in exercising both its legislative and interpretative powers.  

Political background 
A major driver of the PRC's legislative initiative are the months-long mass protests in Hong Kong in 2019, 
and a crisis of governance prompted by a now-shelved highly controversial extradition bill introduced into 
the Legislative Council in 2019. It raised concerns that it would enable the rendition of Hong Kongers to 
mainland China's judiciary. Contrary to fears that Beijing could stifle mass protests in Hong Kong with tanks, 
as it did on 4 June 1989 at Beijing's Tiananmen Square, the PRC in 2019 chose other forms of interference 
in Hong Kong. The unlikelihood of Hong Kong's Legislative Council ever adopting legislation of key 
relevance to the PRC, the pro-democracy camp's landslide victory in the November 2019 district elections, 
as well as the prospects of a similar victory of pro-democrats in the September 2020 legislative elections 

https://www.basiclaw.gov.hk/en/basiclawtext/cover.html
https://hongkongfp.com/2018/02/17/reviving-article-23-part-i-rise-fall-hong-kongs-2003-national-security-bill/
https://www.legco.gov.hk/yr02-03/english/bills/brief/b34_brf.pdf
https://edition.cnn.com/2003/WORLD/asiapcf/east/07/01/hk.protest/
https://commons.ln.edu.hk/cgi/viewcontent.cgi?article=1054&context=capswp
https://commonslibrary.parliament.uk/research-briefings/cbp-8616/
http://researchblog.law.hku.hk/2015/03/guide-to-basic-law-article-23-hong.html
https://www.elegislation.gov.hk/hk/cap151
https://www.elegislation.gov.hk/hk/cap200?xpid=ID_1438402821397_002
https://www.legco.gov.hk/yr02-03/english/panels/ajls/papers/ajlsse1121cb2-413-1e.pdf
https://static1.squarespace.com/static/58ecfa82e3df284d3a13dd41/t/5bdad90e0e2e72d167262728/1541069085674/article+23+report_hkw_v1.2_online.pdf
https://www.scmp.com/week-asia/opinion/article/3086572/hong-kong-national-security-law-all-eyes-us-beijing-holds-all
https://www.cecc.gov/publications/commission-analysis/macau-government-passes-controversial-national-security-law
https://www.amnesty.org/download/Documents/44000/asa270032009en.pdf
https://verfassungsblog.de/five-reasons-to-question-the-legality-of-a-national-security-law-for-hong-kong/
https://www.basiclaw.gov.hk/en/basiclawtext/chapter_2.html
https://verfassungsblog.de/five-reasons-to-question-the-legality-of-a-national-security-law-for-hong-kong/
https://www.hkba.org/sites/default/files/20200525%20-%20Proposal%20of%20National%20People%27s%20Congress%20to%20enact%20National%20Security%20Law%20in%20Hong%20Kong%20%28E%29.pdf
https://verfassungsblog.de/corona-constitutional-30-one-country-one-system/
https://www.basiclaw.gov.hk/en/basiclawtext/chapter_8.html
https://www.prcleader.org/victoria-hui
https://www.theguardian.com/commentisfree/2019/oct/16/china-hong-kong-xi-jinping
https://verfassungsblog.de/a-perfect-storm/
https://hongkongfp.com/2019/12/23/explainer-hong-kongs-five-demands-withdrawal-extradition-bill/
https://www.theguardian.com/world/2019/aug/01/hong-kong-protests-china-military-breaks-silence-to-warn-unrest-will-not-be-tolerated
https://www.theguardian.com/world/2019/may/31/tiananmen-square-anniversary-what-sparked-the-protests-in-china-in-1989
https://www.nationalgeographic.com/history/reference/modern-history/how-protest-tiananmen-square-turned-into-massacre/
https://www.gppi.net/2019/06/15/what-is-at-stake-amid-hong-kongs-extradition-protests
https://www.scmp.com/news/hong-kong/politics/article/3039151/hong-kong-elections-tsunami-disaffection-washes-over-city


EPRS Hong Kong: A Beijing-imposed security law? 

This document is prepared for, and addressed to, the Members and staff of the European Parliament as background material to assist them in their 
parliamentary work. The content of the document is the sole responsibility of its author(s) and any opinions expressed herein should not be taken 
to represent an official position of the Parliament. Reproduction and translation for non-commercial purposes are authorised, provided the source 
is acknowledged and the European Parliament is given prior notice and sent a copy. © European Union, 2020. 

eprs@ep.europa.eu  (contact)     http://www.eprs.ep.parl.union.eu  (intranet)     http://www.europarl.europa.eu/thinktank  (internet)     http://epthinktank.eu  (blog)  

have led to Beijing's 'rule by law' response. It is aimed at re-establishing mainland China's posture of 
strength in Hong Kong and vis-à-vis its domestic audience, and at averting a repetition of the city's 2019 
turmoil. The Covid-19 context, including a first-ever ban on Hong Kong's Tiananmen vigil, facilitates 
Beijing's move, but did not trigger it. The looming restrictions of civil and political rights have rekindled 
protests from Hong Kongers, although some 'feel hopeless and cloudy for the future' and opt for exile. 

The still broad contours of the national security law and expected legal challenges 
On 22 May 2020, the NPC drafting guidance for the future national security law was published. In terms of 
substance, the NPC guidance spells out the objective 'to prevent, stop and punish secession, subversion of 
state power, terrorism and foreign interference in Hong Kong'. The scope of the new law would thus be 
very broad, potentially covering cooperation between local and foreign religious organisations and NGOs 
as well as academic cooperation between local and foreign universities.  
As for the role of Hong Kong courts, law scholars have stressed that the new security law would be attached 
to Annex III under Article 18 of the Basic Law, like other NPC-drafted national laws on defence and foreign 
affairs issues that fall outside the jurisdiction of Hong Kong courts under Article 19 of the Basic Law. If Hong 
Kong courts were to have jurisdiction, this would raise the question of whether Hong Kong courts should 
interpret the new law according to Chinese law or common law principles. There would be the risk that the 
interpretation of the NPC-drafted law by Hong Kong judges could ultimately be 'corrected' by the NPC's 
supreme power of interpretation. Most importantly, there is also concern about the creation of a special 
tribunal with judges who have no foreign nationality and no right of abode in a foreign country (as is already 
the case in Macao) to handle national security cases. However, such requirements would be inconsistent 
with Article 92 of the Basic Law, and would put Hong Kong's rule of law and judicial independence at risk. 
As regards the human rights provisions under Article 39 of the Basic Law, including the International 
Covenant on Civil and Political Rights (ICCPR) which the PRC has not ratified, legal scholars have expressed 
scepticism that they would apply in the event that the new law were inconsistent with the Basic Law.  
Another legal challenge is the creation in the HKSAR, if needed, of 'agencies' of PRC national security organs 
which may include the Ministry of State Security and the Ministry of Public Security. It is unclear what shape 
these agencies would take, what would be their power, to whom they would be accountable and whether 
they would be consistent with Article 22 of the Basic Law which mandates non-interference in HKSAR affairs. 

International response 
By the beginning of June 2020, more than 800 lawmakers from 40 countries had signed up to a joint 
statement decrying the PRC's 'flagrant breach' of the Sino-British Joint Declaration. Australia, Canada, the 
United Kingdom (UK) and the United States (US) in a joint statement have asserted that 'China's decision to 
impose the new national security law on Hong Kong lies in direct conflict with its international obligations. ... 
The proposed law would undermine the One Country, Two Systems framework.' UK Prime Minister 
Boris Johnson vowed to provide an alternative for nearly 3 million Hong Kong citizens, through changes in 
UK immigration rules, if Beijing pushes through the national security law. The US stated that it would revoke 
Hong Kong's preferential treatment as a customs and travel territory separate from mainland China, and to 
sanction Chinese and Hong Kong officials 'directly or indirectly involved in eroding Hong Kong's autonomy'. 

EU position 
Following its declaration of 22 May 2020, the EU on 29 May 2020 expressed 'its grave concern at the steps 
taken by China on 28 May, which are not in conformity with its international commitments (Sino-British 
Joint Declaration of 1984) and the Hong Kong Basic Law. This risks to seriously undermine the "One Country 
Two Systems" principle and the high degree of autonomy of the Special Administrative Region of Hong 
Kong. ... This decision further calls into question China's will to uphold its international commitments.'  

In its resolution of 18 July 2019 on the situation in Hong Kong, the European Parliament 'strongly condemns the 
constant and increasing interference by China in Hong Kong's internal affairs, as well the recent assertion by 
China that the Sino-British Joint Declaration of 1984 is a historic document, and hence is no longer valid'. It also 
stresses 'that the Chinese Government is bound by the Joint Declaration to uphold Hong Kong's high degree of 
autonomy and its rights and freedoms'.  
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