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Robo-advisors
How do they fit in the existing EU regulatory framework, in 
particular with regard to investor protection? 
The original full study1 analyses if and to what extent the current EU legal framework, 
in particular the Markets in Financial Instruments Directive (MiFID2)2, provides effective 
investor protection for customers of robo-advisors. It puts emphasis on structural 
conflicts of interests, the difficulties presented by the supervision of algorithms, and 
potential threats to the stability of the financial system. The analysis outlines the nature 
of robo-advisors in a broad sense, including an overview of the main business models, 
such as (semi) automated investment advice alone or mixed models, i.e. in combination 
with portfolio management and/or order execution platforms/brokerage service, 
whether automated or not. It also provides a brief overview of the potential benefits 
and risks brought by robo-advisors, in particular specific emerging risks and 
opportunities linked to the use of artificial intelligence (AI), machine learning, and Big 
Data, in this sector. The main focus of the study is an analysis of how robo-advisors fit 
into the existing EU framework, and in particular the MiFID2. It identifies key challenges 
with its application to robo-advisors as well as potential gaps, with a particular focus on 
investor protection and financial stability. 

Background 
A robo-advisor is a software that is operated by a financial intermediary. It is based on an algorithm and provided to 
customers online. The financial intermediary is subject to financial markets regulation. The key advantage of robo-
advisory is that it can be more efficient and thus cheaper for investors, resulting in higher returns. The setup of robo-
advisory leads to some specific problems, such as the standardised interaction between man and machine, the opacity 

of the investment process, the risk of flawed 
algorithms or fear of threats to financial stability.  

Most modern robo-advisors provide investment 
advice as well as portfolio management. Human 
interaction with the customer is typically limited 
to customer care. Robo-advisors mostly invest in 
exchange traded funds (ETFs) and try to diversify 
their portfolios to mitigate investment risks.  

The EU key legislation for financial intermediaries 
and investor protection is the MiFID2. The 
Directive follows the idea of technology neutral 

regulation, which means it applies to robo-advisors, although the concrete way of application in practice is sometimes 
unclear. Investment firms that operate robo-advisors may provide both investment advice and portfolio management 
under the Directive. They perform algorithmic trading under Art. 17 MiFID2, which means they must take additional 
measures to keep the system safe and operational. 
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Key findings  
A key recommendation of this study is the introduction of a mandatory third-party audit for robo-advisors. This would 
demonstrate to the national regulators that the algorithm is sound and complies with the MiFID2-framework. Another 
option would be a strengthened private enforcement regime, which is currently not a part of MiFID2. An authorisation 
regime for the algorithm itself supervised by the national regulator cannot be recommended. 

The rules regarding the assessment of suitability do not raise specific problems. The lack of standardisation of questions 
could be addressed by more concise guidance by the European Securities and Markets Authority (ESMA).  

Conflicts of interest are of particular concern because their disclosure rests on the idea that the other party can factor 
the disclosed information into their decision. This is not possible for automated algorithmic decisions. Disclosure can 
only be effective during the initial stage of the robo-advisory 
process. Thus, the algorithm should only be allowed to carry 
out “conflicted” decisions automatically during the 
rebalancing process if they are clearly in the best interest of 
the client (even if they are not necessarily detrimental). This 
mechanism needs to be implemented into the algorithm itself. 
Investment firms must keep records of all conflicts of interest 
and enable the national regulators to reproduce the decision-
making process. Third-party payments are mostly banned for 
independent robo-advisors, whereas they are allowed (if they 
are not common) for non-independent robo-advisors, who 
then need to disclose them in the initial stage of the robo-
advisory process. MiFID2 provides a suitable framework for these issues, but its application probably needs to be 
clarified by delegated regulation or at least by the ESMA. 

Another key recommendation of this study is the streamlining of the various information mechanisms, to make sure 
that important information is not lost between insignificant information. A possible option could be a (printed or 
digital) key information document (KID), similar to the one set out in the PRIIPS Regulation3. 

The study concludes that the fears of robo-advisors becoming a problem for financial stability are not warranted. As of 
today, their market penetration is much too low. Potential market inefficiencies are not comparable to risks regarding 
financial stability. Robo-advisor trading is much slower than high-frequency trading. Even if the market share reached 
a significant level, it is very unlikely that the different algorithms would move assets in the same direction 
simultaneously. The advice given and the decisions made by robo-advisors are not uniform but differ greatly. This high 
level of diversification also makes market imbalances unlikely because the investments are hardly ever made in one 
single area.  

1  Maume, P., 2021, Robo-Advisors: How do they fit in the existing EU regulatory framework, in particular with regard to investor protection?, Publication 
for the committee on Economic and Monetary Affairs, Policy Department for Economic, Scientific and Quality of Life Policies, European 
Parliament, Luxembourg. Available at: https://www.europarl.europa.eu/RegData/etudes/STUD/2021/662928/IPOL_STU(2021)662928_EN.pdf.  

2  Directive 2014/65/EU on markets in financial instruments.  
3  Regulation (EU) 1286/2014 on key information documents for packaged retail and insurance-based investment products. 
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