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International transfers of personal data 
In its July 2020 Schrems II ruling, the Court of Justice of the European Union (CJEU) invalidated the European 
Commission's US adequacy decision on account of insufficient US data protection standards. Drawing from the 
judgment, personal data may – in principle – only be transferred to a third country outside the EU/European 
Economic Area if the third country ensures an 'essentially equivalent' level of data protection to that of the EU, 
or if supplementary measures are deployed to compensate for the lacunae in protection. With the United 
Kingdom (UK) becoming a third country within the meaning of EU data protection law, the convenient and cost-
effective continuation of EU–UK data flows will depend on the adoption of the (already controversial) draft 
adequacy decisions concerning the UK. During its May plenary session, Parliament is due to debate resolutions 
on, respectively, the Schrems II ruling, and on UK data adequacy, i.e. the country's level of data protection. 

Background 
In principle, where the European Commission recognises a foreign country's level of data protection as 
essentially equivalent, by means of an implementing decision on data adequacy, economic operators may 
conveniently share data with foreign entities. Where there is no adequacy decision or superior international 
agreement in place, operators would need to reconfigure their (intended) operations or use alternative 
transfer mechanisms to fully comply with EU data protection rules. However, it appears that the Schrems II 
ruling exacerbated the legal uncertainties and costs associated with most alternative transfer instruments. 
Companies bear the costs and risks of detecting and mitigating deficits in foreign data protection regimes, 
which – depending on the conclusions drawn from the Schrems II ruling – may be considerable; not to 
mention that some instruments are inherently costly, (arguably) narrow in scope or currently under 
development/revision. A 2020 study estimated the costs of UK inadequacy at around GB£1-1.6 billion 
(€1 116-1 7856 billion) for UK firms, stemming largely from having to revert to standard contractual clauses 
(SCCs) as an alternative transfer instrument, i.e. template contract terms adopted by the Commission.  

European Commission position 
To facilitate data transfers, the European Commission took a two-pronged approach: from August 2020 
onward it has engaged in discussions with the US Department of Commerce on an enhanced EU-US Privacy 
Shield framework, and on 12 November 2020 the Commission launched the SCCs modernisation process – 
both with a view to complying with the principles laid down in the Schrems II decision. Meanwhile the 
Commission concluded the public consultation on its draft SCCs implementing decision, and negotiations 
on transatlantic data flows are intensifying. With the EU-UK interim bridging mechanism expiring (in 
principle) on 30 June 2021, the Commission is under pressure to adopt its draft adequacy decisions, which 
have received both criticism and substantial suggestions for improvement. 

European Parliament position 
Parliament's Committee on Civil Liberties, Justice and Home Affairs (LIBE) has tabled two separate 
resolutions on the Schrems II ruling and on UK data adequacy. LIBE considers that reforms to US surveillance 
laws are a prerequisite for any new US adequacy decision. It objects to the Commission's UK draft adequacy 
decisions due to shortcomings in UK data protection standards and finds that they are not consistent with the 
institution's implementing powers. Two years prior to the Schrems II ruling, in a 2018 resolution, Parliament 
had already called for the suspension of the EU-US Privacy Shield, and more recently, in a February 2020 
resolution and June 2020 recommendation, raised concerns on the UK's level of data protection. 

Motions for resolutions: 2020/2789(RSP) and 2021/2594(RSP); Committee responsible: LIBE; Rapporteur: Juan 
Fernando López Aguilar (S&D, Spain).  
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