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The EU's Charter of Fundamental Rights 
includes the right to "own, use, dispose of 
and bequeath property". However, 
problems arise when an individual has 
links to more than one Member State. It 
can be difficult even to establish which 
national laws on succession apply to their 
estate. That matters greatly, since national 
laws, based on traditions dating back 
centuries, vary enormously. National laws 
may, therefore, produce very different 
effects in the same succession case. 

As international efforts have not 
succeeded in easing such problems, the 
Commission has adopted a proposal for a 
Regulation. It would ensure a uniform 
approach in the EU to establishing which 
national succession laws apply, and which 
courts have jurisdiction. Moreover, it 
would make it simpler for heirs and 
beneficiaries to take possession of their 
property outside their own country of 
residence. 

However, given the sensitivity of these 
issues, many Member States are seeking 
changes to the proposal to reduce conflicts 
with their own national systems. 
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Difficulties in transnational succession 

Free movement in the Single Market means 
people are more and more likely to die 
outside the country of their birth. Citizens 
increasingly own property in more than one 
Member State (as well as outside the EU). In 
addition, those with claims on the 
deceased's estate may be nationals and/or 
residents of different Member States. 

Member States' laws differ greatly and can 
be irreconcilable. Therefore, in a succession 
case touching different countries, it can be 
difficult to predict – and time-consuming 
and expensive to establish – which national 
laws apply1, and which country's courts and 
institutions are competent to decide on 
cases related to it. 

Conflicting national rules can also lead to a 
situation in which courts in more than one 
country claim jurisdiction, with the potential 
to deliver irreconcilable judgments in the 
same succession case. Conversely, the 
different courts may each rule that they do 
not have jurisdiction. 

Image Copyright Gina Sanders, 2011. Used under licence 
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Connecting factor 

In the area of inheritance and succession, 
national 'conflict of law' (or 'choice of law') 
rules vary significantly. Which law to apply 
depends on a 'connecting factor'. For some 
countries that is nationality, for others 
habitual residence, and for common law 
countries, domicile2. Then, some national 
systems treat the estate as a whole, while in 
others, succession to immovable property is 
governed by the law of its location. 

At first sight therefore, the estate of a 
German dying resident in France would be 
subject to both country's inheritance laws, 
while a French citizen dying resident in 
Germany would be subject to neither3. 

Determining jurisdiction in a case with 
transnational elements also depends on 
such 'connecting factors'. But in addition to 
those factors relating to the deceased, the 
habitual residence or nationality of the 
prospective heirs may also come into play. 

Incentive to contest 

Because Member States' laws vary 
enormously, very different results may be 
achieved when applying different national 
laws to the same succession. Potential heirs 
and beneficiaries, and creditors, therefore 
have an incentive to contest the jurisdiction. 
In particular, they may seek to bring their 
case in the jurisdiction most favourable to 
them, so-called 'forum shopping'. 

Even when the deceased had made a will, its 
instructions cannot be followed in full unless 
they are compatible with the applicable 
national succession law. And this can only 
be finally determined after their death.  

Procedural difficulties 

Once the terms of the succession have been 
settled, heirs and beneficiaries may also 
encounter difficulties in taking possession of 
property – in particular immovable property 
– outside their own Member State of 
residence. 

Documents from one Member State may 
not be familiar in others, and are difficult to 
verify. Custodians of the deceased's 
property are therefore reluctant to rely on 
foreign documents as the basis on which to 
release it to rightful heirs.  

Moreover, the procedures required to 
change ownership in national property 
registers frequently require specific actions 
by qualified persons, such as notaries, in the 
country concerned.  

Therefore, even in cases where there is no 
dispute to be settled, heirs and beneficiaries 
may find themselves required to organise 
(and pay for) legal and administrative 
procedures in other countries. Such 
requirements can significantly delay the 
moment when they actually take possession 
of their property. 

Scale of the problem 

A 2002 study for the Commission by the 
German Institute of Notaries4 estimated at 
50 000-100 000 the number of transnational 
successions in the EU-15 each year. That 
figure covers cases in which the deceased 
lived outside the country of their nationality, 
or in which they owned property in more 
than one Member State. On top of this, there 
are many more cases in which heirs, 
beneficiaries and/or creditors live in a 
different Member State to the deceased. 

In the EU-27, the Commission estimates5 
that one in ten successions, or around 
450 000 each year, have a transnational 
dimension, and this number will grow. 
Moreover, it reckons that transnational 
successions are double the average value of 
national successions. 

Whilst these estimates give an impression of 
the numbers potentially affected, there is 
only anecdotal evidence of the proportion 
of transnational successions which are 
actually problematic. However, even if this 
proportion is small, the Commission 
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underlines the cost and time savings which 
could be achieved for citizens involved in 
'straightforward' transnational cases. 

International initiatives 

International aspects in succession cases 
have long been recognised as complicating 
factors. Some countries have joint 
arrangements for cases involving each 
other's citizens6. A number of multilateral 
initiatives have been launched but have not 
attracted sufficient support to overcome the 
deep national differences in the field. 

Most successful has been the Hague 
Conference7 on International Private Law's 
1961 Convention on the form of 
testamentary dispositions. This ensures that 
signatory countries accept as valid a will 
which is valid under the laws of another 
country and with which the deceased had a 
specific link. So whilst the applicable 
national law may not allow all the testator's 
instructions (substance of the will) to be 
implemented, the entire will cannot simply 
be discarded. It has been ratified by 39 
countries, including 16 EU Member States. 
The Commission has called on the other 
Member States to ratify this convention. 

EU action 

The EU launched efforts to foster mutual 
recognition and cooperation in the field of 
civil law in the 1990s, on the basis of the 
Treaty of Amsterdam. However succession 
was specifically excluded from the 
Regulation on jurisdiction and recognition 
and enforcement of judgments (Brussels I). 

Succession was included in the 1998 
(Vienna) action plan on implementing the 
provisions on an area of freedom, security 
and justice, again in the 2004 Hague 
programme and most recently reiterated in 
the December 2009 Stockholm programme.  

The 2002 study by the German Institute of 
Notaries8 examined the differences between 

national laws in the then 15 Member States, 
identified the main issues to be tackled, and 
made suggestions for an EU legal 
instrument in the field.  

In the wake of discussions based on this 
study, the Commission adopted a Green 
Paper on the issue in 2005. It received some 
60 responses, and held a public hearing in 
November 2006. Subsequently, it convened 
a panel of experts from the Member States 
to assist in drafting a legislative proposal. 

The Commission's proposal 

The Commission adopted its proposal for a 
Regulation on 14 October 2009. The 
proposal would not harmonise substantive 
national laws on succession. Its main 
measures are: 

Applicable law 

The starting point for all cases with 
transnational elements will be that the 
whole of the deceased's succession will be 
governed by the laws of the Member State 
(or third country) in which he or she had 
their habitual residence at the time of death. 
Nonetheless, an individual may, 
alternatively, choose – explicitly, in a 
document such as a will – the law of a 
country of which they hold nationality9 to 
govern their entire succession. 

The applicable national law, determined on 
this basis, will then apply to all elements of 
the succession, from beginning to end. 
These include the determination of the heirs 
and beneficiaries, as well as creditors, the 
establishment of the extent of the 
deceased's property and division of the 
inheritance, including any reserved portions 
and any requirement to assess gifts made by 
the deceased during their lifetime. 

The national laws of the country in which 
the deceased's property is located, 
concerning its administration and transfer, 
and the payment of taxes relating to the 
succession, will not be affected by the 

http://hcch.e-vision.nl/index_en.php
http://hcch.e-vision.nl/index_en.php
http://hcch.e-vision.nl/index_en.php?act=conventions.text&cid=40
http://hcch.e-vision.nl/index_en.php?act=conventions.text&cid=40
http://hcch.e-vision.nl/index_en.php?act=conventions.status&cid=40
http://hcch.e-vision.nl/index_en.php?act=conventions.status&cid=40
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001R0044:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:1999:019:0001:0015:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:1999:019:0001:0015:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:1999:019:0001:0015:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2005:053:0001:0014:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2005:053:0001:0014:EN:PDF
http://register.consilium.europa.eu/pdf/en/09/st17/st17024.en09.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52005DC0065:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52005DC0065:EN:NOT
http://ec.europa.eu/justice_home/news/consulting_public/successions/news_contributions_successions_en.htm
http://ec.europa.eu/justice_home/news/events/events_2006_en.htm#hearing_succession
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52009PC0154:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52009PC0154:EN:NOT
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determination of the law applicable to the 
succession. 

The proposed Regulation allows Member 
States to refuse to apply provisions of 
another national law when incompatible 
with its public policy. However, such refusal 
is not possible on the sole grounds that its 
provisions on the reserved portion (or 
'forced heirship') differ from its own. 

Jurisdiction 

The courts of the Member State (or part 
thereof) in which the deceased had their 
habitual residence at the time of death will, 
as a general rule, be the only ones 
competent to rule on matters of succession. 
However, in cases in which the deceased 
had chosen a different national law to 
govern their succession, a court in the state 
of residence can invite the parties in a case 
before it to take their case to the courts of 
the country whose law the deceased chose.  

By way of exception, the courts of a Member 
State in which property (in particular 
immovable property) is located may act to 
formalise its transfer, when national laws so 
require. Moreover, where a declaration of 
acceptance or waiver of their interest in the 
inheritance must be made before a court, 
heirs or beneficiaries would be able to make 
such a declaration in their country of 
habitual residence. 

The proposal also includes rules to 
determine which court has jurisdiction, in 
respect of property within the EU, in cases 
where the deceased was not habitually 
resident in any Member State at their death. 

Recognition and enforcement 

The substance of a decision lawfully taken in 
another Member State under the Regulation 
cannot be reviewed. Member States are 
required to recognise all such decisions 
except in specific cases where the defendant 
did not have sufficient opportunity to 
challenge the case, or where the decision 

cannot be reconciled with a decision of the 
courts of a different country. 

Decisions of the courts in one Member State 
should be enforceable in others, under the 
same rules as set out in the Brussels I 
Regulation10. 

Authentic instruments 

Formal acts (such as those drawn up by 
notaries) should be recognised in all 
Member States, except where recognition 
would be contrary to public policy in the 
country concerned. Any challenge to the 
validity of such an authentic act must be 
made according to the procedures of the 
Member State in which it was drawn up. 

Such acts should be enforceable in other 
Member States, under the rules of the 
Brussels I Regulation. 

European Certificate of Succession 

The certificate will be a means for heirs and 
beneficiaries, as well as executors or 
administrators of a succession, to prove their 
capacity in all Member States. Such 
certificates may only be issued by a court 
when it is satisfied that the relevant facts are 
not in dispute. For this purpose, Member 
States must allow courts of other Member 
States access to their civil and property 
registers. Third parties who deliver property 
of the deceased to heirs or beneficiaries are 
protected from legal challenge by a valid 
certificate. 

Sharing knowledge 

For the proposed rules to work, legal 
practitioners and members of the public will 
need to be able to access the relevant 
national laws of any Member State. The 
European Judicial Network will play an 
essential role in ensuring widespread 
availability of the legal texts and information 
on relevant procedures. 

 

 

http://ec.europa.eu/civiljustice/
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Parliament's position 

Parliament adopted a resolution in 
November 2006, in response to the Green 
Paper, which called on the Commission to 
submit a legislative proposal, and included 
detailed recommendations on its substance. 
It also called on the Commission to take 
initiatives to raise awareness amongst legal 
professions, and to foster a network with the 
aim of improving understanding of the 
different national laws and practices. 

Parliament noted that such a legislative act 
would be consistent with EU law which 
prohibits discrimination on the basis of 
nationality and would foster the social 
integration of those resident in Member 
States, regardless of their nationality. It 
would, however, be essential to uphold 
public policy which imposes limits on 
testamentary freedom for the benefit of a 
testator's family or other dependents. 

The Commission's proposal is now being 
discussed in the Legal Affairs Committee, 
with Kurt Lechner (EPP, Germany) appointed 
rapporteur. A hearing is planned in March. 

National positions 

All Member States have recognised the 
value of agreeing a uniform approach in this 
field. But there are many issues – including 
those below – in which one or more seek 
changes to the proposal. 

The principles at the heart of Member 
States' laws on inheritance date back 
generations, and are bound up with the 
views of the place of family in society and 
laws on property. 

There are substantive differences between 
all Member States' laws. The biggest divide 
is between testamentary freedom in some, 
and the reserved portion in others. 
Frequently 50% or 66% of the estate – and 
in some cases as much as 75% or even 100% 
– must go to the deceased's children and, 

but only in some countries, spouse. Some 
Member States extend provision for the 
spouse to same-sex marriages and non-
marital partnerships, whilst others do not. 

Protecting relatives 

Countries with the reserved portion are 
concerned that citizens could use new rules 
to evade those requirements in their home 
law. For that reason, the Commission's 
proposal restricts the individual's choice. 
They could not, for example, move to a 
Member State with 'favourable' laws for a 
limited period, make a will there under its 
laws as a resident, and then move on. 

Nonetheless, several Member States11 are 
seeking to change the proposed Regulation 
to ensure that their own nationals could not 
use its provisions to bypass the reserved 
portion foreseen in their national law. Some 
are concerned about resident citizens with 
dual nationality using another nationality to 
evade their home state's rules. 

Habitual residence? 

Some Member States would like to see the 
term 'habitual residence' more precisely 
defined, (although others prefer to leave 
that to the courts). In particular, they want 
to avoid the estates of individuals who were 
resident abroad for only a short period 
falling under the laws of a country with 
which the deceased had little connection. 

Legal professionals across all Member States 
will be required to interpret 'habitual 
residence' in a uniform manner, if the rules 
are to succeed in fostering certainty12.  

Clawback 

The UK is particularly concerned by the issue 
of 'clawback', citing it as a reason not to opt 
in. In essence, rules on the reserved portion 
would not work if an individual could get 
around them by giving away property 
before their death.  

Therefore, heirs are able to recover property 
(or 'claw it back') from the person to whom it 

http://www.europarl.ep.ec/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2006-0496+0+DOC+XML+V0//EN&language=EN
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was gifted. National rules on this vary 
markedly13. In particular, in some countries, 
gifts are excluded from a succession a few 
years after they were made. In others, they 
can be included no matter how many years 
later the donor dies. The UK's concern is that 
those who have lawfully received gifts, not 
least charities, may years later have to return 
them to their donors' heirs. 

Non-participating countries 

Under the terms of protocol 21 on the area 
of justice, freedom and security, neither the 
United Kingdom nor Ireland have decided to 
opt in to this measure. (Denmark does not 
participate in measures in the justice area.) 

Since citizens of other Member States 
resident in these countries would not 
benefit, other Member States may be 
encouraged to find solutions which would 

enable the UK and Ireland to opt in later 
(after the Regulation is adopted). 
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Endnotes 
 

1 Most legal systems readily apply the laws of other countries, when their rules of private international law (PIL) so require. In 
each national legal system, PIL rules, strictly speaking, are used to determine which country's substantive law is to be applied 
in cases with foreign elements.  

2 Broadly, in the common law system, a person takes on the domicile of their father, and to change it requires a move to 
another country with the intention to remain permanently or indefinitely. 

3  However, under French succession law immovable property outside France is governed by the laws of the country concerned. 
Moreover, Germany allows limited choice whereby a non-national resident may choose to have property in Germany 
governed by German succession laws. 

4  Comparative study on rules on conflict of jurisdiction and conflict of laws relating to wills and succession in the EU Member 
States, German Institute of Notaries, 2002; pp 11-12. 

5  Impact assessment, SEC(2009) 410, 14 October 2009; see p 18 and annex 2. 
6  For example, the Nordic countries agreed a convention in this area in 1934. 
7  There are two other Hague conventions in this field: from 1973 on the international administration of estates, ratified by just 

three countries; and from 1989 on the law applicable to succession, which has never come into force. 
8  As above. See also presentations and report of 2004 conference on study results. 
9  For Member States with more than one legal system, an individual would choose the system of one part of that country. 
10  Articles 38-58 of Regulation (EC) No 44/2001 on jurisdiction and the recognition and enforcement of judgments in civil and 

commercial matters. 
11  For example, Opinion of the Italian Senate's EU Policies Committee, 2 December 2009, and Resolution of the French Senate, 

13 December 2009. 
12  See Jonathan Harris, Trust Law International, 2008 22(4), p 211. 
13  See UK Ministry of Justice consultation document, annex 1, for a comparison of national provisions on clawback. 
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