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SUMMARY The numbers of Europeans 
working, studying or living in another Member 
State has grown to over 12 million. As part of 
daily life they are often required to present 
formal documents in one Member State which 
have been issued in another. In most cases, 
these documents are not accepted 
automatically but must undergo a process of 
authentication which can be both time 
consuming and costly.  
The traditional method of authentication, 
known as "legalisation", which involved a 
series of separate checks has been largely 
replaced by the streamlined process of 
Apostille. However this process only reduces 
administrative burden and does not remove it.  
Some provisions of EU law have attempted to 
address this burden but only on a sectoral 
basis. No horizontal measure currently exists. 
The Commission has been aiming to address 
the issue for several years. Following a 2011 
consultation, a proposal for a regulation was 
published in 2013 which would remove both 
legalisation and Apostille formalities within 
the EU.  
Stakeholders have expressed their support for 
the proposal but have emphasised the need to 
retain legal certainty. The importance of 
strong administrative cooperation between 
national authorities has also been highlighted.  
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Context 

Over 12 million European citizens work, study 
or live in an EU Member State (MS) other than 
their country of origin. In addition 7 million 
small and medium-sized enterprises are 
involved in cross-border trade, have 
investments abroad or subcontracts with 
companies in another MS.  

As part of daily life or business they will often 
be required to present formal or other sorts of 
document concerning immigration or other 
matters of public or administrative law issued 
in one MS to authorities or agencies in another. 
These documents include inter alia court 
orders, contracts, certificates of birth, marriage 
or divorce or professional and educational 
diplomas. A 2007 study for the Commission 
found that public documents had an 
“indispensable function” in 12 areas of free 
movement and civil justice. 

However, because of differences in form and 
legal requirements as well as language, such 
documents are often not automatically 
accepted by the relevant authorities. They 
must instead undergo formalities of 
authentication such as legalisation or certified 
translation which can add a significant 
administrative and monetary burden. A 
Eurobarometer survey from 2010 found that 
73% of EU citizens considered action should be 
taken to facilitate the free movement of public 
documents in the EU.  
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http://ec.europa.eu/civiljustice/news/docs/study_public_docs_synthesis_report.pdf
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Legalisation and Apostilles  

Legalisation 
For decades, legalisation, or "authentication" as 
it also known, has been the traditional method 
of verifying and certifying public documents 
internationally.  

At national level, legalisation is not necessary 
because the traditional legal maxim of acta 
probant sese ipsa is applied meaning that 
formal documents are presumed authentic 
unless proven otherwise. To apply this to 
foreign documents, however, places an 
unreasonable burden on the party charged 
with authentication. Therefore in order to 
provide legal security, a sequence of 
authentications involving in particular 
diplomatic or consular officials of the countries 
concerned, making up the legalisation process, 
was developed. This process effectively 
reverses the burden of proof, placing it instead 
on the party wishing to rely on the document. 
It is generally considered to be extremely slow 
and costly.  

Apostilles 
In 1961 an attempt was made to simplify this 
process using international law. The 1961 
Hague Convention Abolishing the 
Requirement of Legalisation for Foreign Public 
Documents introduced a simplified Apostille 
formality. Instead of a series of authentication 
steps, the process has been reduced to the 
delivery of a certificate in a prescribed form, 
entitled "Apostille", by the authorities of the 
State from which a document originates. 
Verification can therefore be carried out by a 
simple request to the authority delivering the 
signature. It therefore allows States to utilise 
the same legal presumption of authenticity 
applied to domestic documents. The 
Convention currently has 105 contracting 
States including all EU Member States.  

There has, however, been criticism of the 
effectiveness of the verification procedure. The 
procedure assumes that the competent 
authorities in the relevant Member States will 
contact one another where doubts arise. To 

this end, authorities keep records of Apostilles 
issued in the form of registers or card indexes.  

However, according to the 2007 study, in 
practice there is hardly any communication 
between competent authorities. The study 
goes on to cite five reasons for the lack of 
success of the verification procedure including 
the maintenance of records in paper form and 
the lack of e-mail or internet consultation.1  

Recently there have been attempts to improve 
and further simplify the process through the 
granting of e-Apostilles, a digital document 
sent in electronic form. A pilot programme 
established jointly by The Hague Convention 
and the US National Notary Association was 
launched in 2006. It is considered to be more 
secure, more efficient, more flexible and 
simpler than the original paper version. 

In 2011, Spain became the second country 
after New Zealand to complete both elements 
of the new programme – the issuance and use 
of an e-Apostille and the electronic registration 
of Apostilles in an accessible online register. It 
also represented a milestone for the e-App for 
Europe project, a collaboration between the 
Permanent Bureau of the Hague Conference 
on Private International Law and four EU 
Member States2 which has received financial 
support from the EU’s "Civil Justice" 
programme.  

Although the Apostille, and particularly the 
new e-Apostille, reduces the administrative 
burden on citizens, it does not remove it. In 
addition users must pay fees for the service.   

Current EU measures 

Acceptance, recognition and effect of public 
documents in the EU 
Documents from one MS are usually accepted 
in others subject to authentication, production 
in a certain form and the production of a 
certified (or simple) translation. However, 
requirements often differ, depending on 
whether the document is required for judicial 
or administrative purposes. There are also 
varying rules on the acceptance of certified or 
simple copies. Forms of authentication can also 

http://www.hcch.net/index_en.php?act=conventions.text&cid=41
http://www.hcch.net/index_en.php?act=conventions.text&cid=41
http://www.hcch.net/index_en.php?act=conventions.text&cid=41
http://www.hcch.net/index_en.php?act=conventions.text&cid=41
http://www.hcch.net/upload/e-app-fnl.pdf
http://www.hcch.net/index_en.php?act=events.details&year=2011&varevent=219
http://www.hcch.net/upload/eapp_spain_press.pdf
http://www.hcch.net/upload/eapp_spain_press.pdf
http://ec.europa.eu/justice/grants/programmes/civil
http://ec.europa.eu/justice/grants/programmes/civil
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vary depending on the document concerned. 
Some MS will accept any appropriate means 
whilst in others only legalisation is accepted. 
Foreign nationals may also suffer from varying 
authentication costs depending on their 
nationality. 

There are, however, more than one hundred 
bilateral agreements between MS in which 
public documents are explicitly excluded from 
legalisation requirements. In addition there are 
more than 25 multilateral agreements applying 
between MS, including the Hague 
Conventions, abolishing the legalisation 
requirement in certain fields. 

EU legal instruments 
There are also a number of provisions within 
EU law itself designed to ease the burden of 
legalising documents. However, none yet 
provide a comprehensive, horizontal solution.  

The Brussels Convention abolishing 
legalisation in Member States for certain 
categories of document was agreed in 1987. 
The convention has not come into force 
because only seven MS have ratified it3; 
however those MS have decided to apply the 
convention provisionally in their mutual 
relations. The abolition of legalisation is also 
provided for within some instruments in 
specific sectors of EU cooperation4. In addition 
other instruments, whilst not referring explicitly 
to authentication, provide for alternative ways 
of validating public documents from other MS.  

Case law 
The difficulties arising from the disparate 
nature of national rules are illustrated in the 
case law of the Court of Justice of the European 
Union (CJEU). The Dafeki case, concerning a 
Greek national working in Germany, also 
pointed to a way forward. In its judgment the 
CJEU ruled that an MS authority must accept 
certificates and equivalent documents issued 
by competent authorities in another MS unless 
their accuracy is severely undermined by 
concrete evidence in that particular case.  

New EU action  

The drive towards a comprehensive EU 
solution gained new impetus with the 2009 
Stockholm Programme in which citizens’ rights 
and freedom of movement were to be put at 
the forefront of EU justice policy. The Action 
Plan that followed promised a legislative 
proposal removing the formalities for the 
legalisation of public documents.  

This commitment was reiterated in the 
Commission's 2010 Citizenship report and a 
Green Paper was published in December of 
that year launching a public consultation 
which ran until May 2011. 

The proposal 
On 24 April 2013 the Commission brought 
forward a proposal for a Regulation on 
promoting the free movement of citizens and 
businesses by simplifying the acceptance of 
certain public documents in the EU. It would 
also amend Regulation 1024/2012 (the "IMI 
Regulation", which sets out rules for the 
internal market information system for 
administrative cooperation between public 
authorities). The proposal is viewed as a key 
initiative of the European Year of Citizens 2013. 
It was accompanied by an Impact Assessment 
in which five policy options had been 
considered.  

The proposal includes five main aims: 
 Reduce practical difficulties caused by the 

identified administrative formalities 
 Reduce translations costs  
 Simplify the fragmented legal framework 
 Ensure a more effective level of detection of 

fraud and forgery  
 Eliminate risks of discrimination amongst EU 

citizens and businesses. 

The proposal would remove both legalisation 
and apostille requirements for acceptance of 
documents from one MS in another. 
Furthermore it would do away, in principle, 
with the requirement for certified translations 
with a simple translation of adequate quality 
being deemed sufficient. Multilingual standard 
forms would also be made available to citizens 

http://curia.europa.eu/juris/celex.jsf?celex=61994CJ0336&lang1=en&type=NOT&ancre=
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:115:0001:0038:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0171:FIN:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0171:FIN:EN:PDF
http://ec.europa.eu/justice/citizen/files/com_2010_603_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0747:FIN:EN:PDF
http://ec.europa.eu/justice/newsroom/civil/opinion/110510_en.htm
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52013PC0228:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:316:0001:0011:EN:PDF
http://ec.europa.eu/justice/civil/files/swd_2013_144_en.pdf
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The Commission estimates that the combined 
savings on legalisation and Apostilles along 
with certified copies and certified translations 
could be between €200 and €330 million per 
year. 

Stakeholders' views 

The 2011 public consultation asked specifically 
for stakeholders' views on the questions of the 
abolition of administrative formalities such as 
legalisation and apostille and the limitation or 
avoidance of translation.  

Whilst supporting the abolition of 
administrative formalities, the Council of 
Notaries of Europe (CNUE), emphasised that it 
should not jeopardise the high level of legal 
certainty required for the movement of such 
documents across the EU. They also noted that 
it was essential to ensure lines of 
communication between national authorities, 
information channels for citizens and 
authorities as well as multilingual documents 
where possible. CNUE, however, added that 
the use of multilingual forms to avoid 
translation should not preclude the use of 
standard national forms.  

The Hague Conference on Private International 
Law supported the move to improve the free 
circulation of documents but questioned 
whether the abolition of administrative 
formalities, would, in itself, solve the problems 

set out in the Green Paper. It argued that 
administrative cooperation would be essential 
to ensure that the various authorities were able 
to effectively check authenticity when 
required.  

European Parliament position 

The EP has previously expressed its support for 
simplifying these administrative formalities. In 
its resolution in response to the Stockholm 
Programme, the EP called for "a simple and 
autonomous system" which would lead to “the 
abolition of requirements for legalisation of 
documents”.  

The proposal will be considered by the Legal 
Affairs Committee under rapporteur Bernhard 
Rapkay (S&D, Germany). This is the first time 
Article 21(2) TFEU, which is a general provision 
empowering the EP and Council to adopt 
provisions facilitating the right of EU citizens to 
move and reside freely within the EU, will be 
used. 

Main references 

The use of public documents in the EU / British 
Institute of International and Comparative Law, 2007. 
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Endnotes 
 

1 The use of public documents in the EU, British Institute of International and Comparative Law, p. 36. 

2 The Spanish Ministry of Justice is a full partner, with the Czech, Finnish and French Ministries acting as associate partners. 

3 Belgium, Cyprus, Denmark, France, Ireland, Italy and Latvia. 

4 In particular, Article 56 of Council Regulation 44/201 on jurisdiction and the recognition and enforcement of judgments in civil 
and commercial matters and Article 52 of Council Regulation 2201/2003 on jurisdiction and the recognition and enforcement 
of judgments in matrimonial matters and matter of parental responsibility.  
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