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Impact Assessment (SWD (2014) 103, SWD (2014) 102 (summary)) of a Commission proposal for a Directive of the
European Parliament and of the Council on the activities and supervision of institutions for occupational retirement
provision (recast) (COM (2014) 167)

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the Commission's Impact
Assessment (IA) accompanying its proposal for the recast of the Directive on institutions for occupational
retirement provision (IORP), submitted to Parliament on 27 March 2014. Recasting consists in the adoption
of a new legal act which incorporates in a single text both the substantive amendments which it makes to an
earlier act (in this case Directive 2003/41/EC) and the unchanged provisions of that act. The new legal act
replaces and repeals the earlier act1. IORPs are the so-called second pillar of the EU pension system, next to
state pension and voluntary private pension schemes. IORPs manage assets for 75 million Europeans (20 per
cent of the EU's working age population) (IA, p. 72). The European Parliament resolution of 21 May 2013 on
an Agenda for Adequate, Safe and Sustainable Pensions (P7_TA(2013)0204) touches upon IORPs and is
taken into account in this appraisal.

Problem definition
The IA clearly describes the problem in need of possible EU action. To summarise, the IA argues that there
are not enough cross-border IORPs, consumers are insufficiently protected and informed, and supervisors
do not have adequate powers. This is due, for instance, to principal-agent issues (the agent, i.e. the IORP,
does not act in the best interest of the client) and regulatory failures. The evidence to underpin some aspects
of this problem is, however, limited. This finding is consistent with one of the main recommendations for
improvement contained in the second negative Opinion of the IAB, which seem still relevant.

Objectives of the legislative proposal
The specific objectives of the Commission proposal correspond to the problem definition, as presented in the
IA. Simplifying slightly, the Commission wants more cross-border IORPs and supervision, better managed
IORPs, and better-quality information provided to clients. These objectives reflect the general aims stated in
the EP resolution of May 2013 on an Agenda for Adequate, Safe and Sustainable Pensions, such as 'creating
an environment that stimulates further national and internal market progress in this field' and 'providing
enhanced protection to current and future pensioners' (P7_TA(2013)0204). However, when defining
operational objectives, the IA does not address the root causes of the problems, but seems more concerned
with justifying the proposed amendments to the Directive. For instance, the operational objective 'Make
available an annual pension benefit statement' does not seem to leave much room for manoeuvre (see the
full list of operational objectives on page 26 of the IA).

1 Interinstitutional agreement of 28 November 2001 on a more structured use of the recasting technique for legal acts
(Official Journal, 2002/C 77/01)
2 Unless stated otherwise, all references to the IA refer to PART 1/2.
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Range of options considered
The IA echoes Parliament's 2013 resolution, referred to above, in considering the controversial solvency
issues (i.e., simplifying, mainly how much capital an entity would need to hold to avoid the risk of
insolvency), to be beyond the scope of this recast, on the grounds that there are differences between the
insurance and the occupational pensions' industries (IA, pp. 4-5).

The range of options considered is built around the eight operational objectives, as they were identified. This
approach makes the exercise rather artificial. This is demonstrated by the following excerpt from the IA, in
which the operational objective would appear to pre-empt the choice made. This applies to other options as
well.

Table 1: Excerpt from Commission's IA 'Overview of the operational objectives and preferred options'

Operational objective Preferred option

1) Clarify definitions and procedures for cross-
border activity

Option 3 – Clarification of definitions and
procedures for cross-border activity in the
Directive'

(Source: IA, PART 2/2, p. 15).

Generally speaking, the IA does not seem to identify all reasonable options for addressing the problems.
This is demonstrated by the following table. The first column lists the Commission's preferred option. The
second column lists the alternatives considered, beyond the 'no policy change', which is taken out, for
simplicity.

Table 2: Overview of the range of options considered in the Commission's IA, beyond the no policy
change

Commission's preferred option Alternative options considered, beyond the no
policy change

How
many

Description of the alternative

Clarification of definitions and procedures for
cross-border activity in the Directive

1 Guidelines or recommendations for
better enforcement and
implementation of the Directive

Remove additional requirements from the
Directive

0 N.a.

Add a risk management and an internal audit
function

0 N.a.

Introduce a Risk Evaluation for Pensions Report
(REP) to document the IORP’s own risk
assessment and as part of that require qualitative
descriptions of four key elements determining the
funding position

1 Same as the Commission's preferred
option plus common reporting on
national solvency rules
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Strengthen the safe-keeping and oversight of
assets functions and make the appointment of a
depository compulsory for pure DC schemes only

2 - Strengthen the safe-keeping and
oversight of assets functions
- Strengthen the safe-keeping and
oversight of assets functions and
make the appointment of a depository
compulsory for all IORPs

Standardised and short annual Pension Benefit
Statement (PBS) for all stages

1 Personalised information for all
stages: generic and personal
information is provided once a year;
pre-enrolment information, but no
common template

Give supervisors the same powers vis-à-vis
subcontractors as vis-à-vis service providers and
the possibility to require stress tests; no
harmonisation of supervisory reporting

0 N.a.

Give supervisors the power to supervise the
proposed requirements on governance and
transparency; no harmonisation of supervisory
reporting

0 N.a.

(Source: IA, PART 2/2, pp. 2 to 16)

As the above table shows, in four cases there are no alternative choices beyond the no policy change. For
example, the only option considered to 'ensure that IORPs are managed professionally', apart from
maintaining the status quo, is to 'add a risk management and an internal audit function' (IA, PART 2/2, p. 4).
It would seem reasonable to assume that other solutions might be conceivable, such as adding an external,
rather than internal, audit function, for instance. Secondly, in three cases, there is only one alternative, but
because of the way the analysis has been framed, it would appear to be, at first sight, a sub-optimal choice.
For instance, 'Guidelines or recommendations for better enforcement and implementation of the Directive'
would seem to be a sub-optimal choice to achieve the stated operational objective, if compared with the
Commission's preferred option (see Table 1 above). Only in one case - for the safe-keeping and oversight of
assets functions and the appointment of a depository - are two alternatives presented and, on the face of it,
policy-makers are given a tool to choose among competing actions. Finally, the IA could have devoted
greater attention to the question of timings. Do all measures need necessarily be implemented at the same
time? Are there some options which could benefit from a more staggered approach? In summary, a different
presentation of the options would have allowed the IA, as a whole, to be a more useful tool to policy-makers.

Scope of the Impact Assessment
The IA provides a relatively broad analysis: most of the impacts which should be analysed according to
current Commission IA guidelines are at least described. The depth of the analysis, however, is negatively
affected by the apparently rather artificial design of the options. According to the summary table (IA, figure
20, PART 2/2, p. 22), all impacts are overwhelmingly positive or very positive across the EU. Although the
IA is slightly more nuanced in its wording, this presentation may seem over-optimistic.

• Budgetary or public finance implications

Budgetary and public finance implications are analysed and broken down by Member State. According to
the Commission, this proposal would have positive impacts on fiscal sustainability in most Member States
(22 of 24 Member States which were analysed). Benefits would be greatest in some countries with mature
IORP markets, such as Belgium, the UK and the Netherlands (IA, PART 2/2, p. 19).
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• SME test / Competitiveness

Although IORP do not fall under the definition of SMEs, because they hold assets above the thresholds, an
analysis of small businesses operating in this field is provided. The IA informs that the current review of the
Directive retains the current Article 5, which 'provides Member States with the possibility not to apply the
Directive, in whole or in part, to any IORP with less than 100 Members'. This possibility is currently used by
five Member States where there are 'many' such IORPs (Denmark, Ireland, the United Kingdom, Sweden
and Cyprus) (IA, p. 24). More precise data in this regard would have been useful. The analysis of
administrative burden would appear to represent a useful tool for policy-makers, although the UK House of
Commons, in its comments, has questioned the conclusion of this cost-benefit analysis.

Subsidiarity / proportionality
The EP, in its resolution of May 2013 referred to above, called for a 'genuine understanding of and respect
for national specificities'. The IA states that the options retained by the Commission respect the subsidiarity
principle and are proportionate. However, it shows awareness that this proposal might encounter some
resistance. The chart on page 8 of the IA is useful in this respect. Among the countries where IORPs are
relatively well-developed compared to the EU average, two (the Netherlands and the UK) have found the
proposal not to be compliant with the principle of subsidiarity.

The Netherlands' House of Representatives has issued a reasoned opinion in which it 'agrees that it is
important to have pension systems which work well, but considers the organisation and functioning of
pension systems, and their supervision, to be primarily national responsibilities, falling within national
jurisdiction'. For purely procedural reasons, due to being in recess during the relevant eight week period, the
UK national parliament could not issue a reasoned opinion, but provided comments3. Other national
parliaments, such as the Italian, Spanish and Portuguese chambers, found the proposal in conformity with
the principle of subsidiarity. The subsidiarity deadline was 29 May 2014.

The Commission states that some Member States, including the ones which raised subsidiarity concerns,
'could agree to a revision of the Directive... as long as the principle of proportionality is respected' (IA, p. 2).

Quality of data, research and analysis
The IA quotes extensively a wealth of sources, ranging from academia, through national regulators, to
international bodies such as the Organisation for Economic Co-operation and Development (OECD).
Information from the European Insurance and Occupational Pensions Authority (EIOPA), the Frankfurt-
based European agency competent in this field, features prominently. While data from the financial industry
provides an additional, essential angle to the analysis, having three charts based on the input of a single
private company may be seen as lacking the necessary balance (IA, pp. 18-20). From a methodological
perspective, the IA draws its reasoning mainly from legal and economic disciplines.

Stakeholder consultation
The Commission appears to have consulted widely for this proposal and provides some examples of the
'active dialogue with social partners', i.e. employers and employees, which had been advocated by the EP in
its resolution on the subject. In the absence of alternative evidence, this active dialogue could have
corroborated further some of the statements made in the IA.

Monitoring and evaluation
The IA provides limited details of the indicators to be monitored, among which the number of cross-border
IORPs would seem to be a particularly relevant one (IA, PART 2/2, p. 23). For reference, at the moment there
are very few cross-border IORPs: only 84, amounting to 0.01per cent of IORPs with more than 100 members

3 Public website: http://www.ipex.eu/IPEXL-WEB/dossier/document/COM20140167.do#dossier-COD20140091
EP intranet: http://www.connect.ep.parl.union.eu/parnaweb/cms/Subsidiarity_1/2014_proposals

http://www.ipex.eu/ipexl-web/dossier/document/com20140167.do%23dossier-cod20140091
http://www.connect.ep.parl.union.eu/parnaweb/cms/subsidiarity_1/2014_proposals
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in the EU (2012 data. IA, p. 10). The implementation plan (SWD(2014) 104) complements the IA by providing
interesting details on the planned ex-post evaluation. EIOPA should carry out a preliminary examination in
2020 and the Commission should carry out an ex-post evaluation by 2022, if the envisaged  2017 deadline for
implementation by Member States is complied with.

Commission Impact Assessment Board
The Explanatory Memorandum of this proposal acknowledges that the '[Commission's Impact Assessment]
Board analysed this file twice but 'could not issue a positive opinion' (COM (2014) 167, p. 5). In other words,
two negative opinions were issued. According to the Commission's internal rules, a positive opinion of the
IAB is 'in principle' needed before the Commission can table a proposal. Some objections raised by the IAB
would appear to be still valid, particularly regarding, for instance: substantiating the problems with
evidence; presenting alternative options; explaining why the EU should act now, and critically assessing the
proportionality of some measures4. The final IA does not seem to explain how these comments raised in the
second negative Opinion were taken into account (IA, p. 4).

Coherence between the Commission's legislative proposal and IA
The IA seems broadly coherent with the main thrust of the legislative proposal, as described in the pages 8 to
12 of its Explanatory Memorandum.

Conclusions
In summary, this IA is based on a wealth of sources and consultation and describes in a logical way some
real problems. It echoes the main aims stated, for the review of IORPs, in the EP Resolution of 21 May 2013
on an Agenda for Adequate, Safe and Sustainable Pensions (P7_TA(2013)0204). However, the evidence
corroborating some statements of the IA is lacking. Furthermore, the framing and analysis of the options is
rather artificial. It is perhaps significant that the Netherlands and the UK, two Member States with
developed IORP markets, have raised subsidiarity concerns. Finally, it should be noted that the Commission
appears to have adopted the proposal for this recast Directive without a positive opinion of the
Commission's Impact Assessment Board on the accompanying IA, despite its internal rule that such an
opinion is, in principle, necessary before adoption.

This note, prepared by the Ex-Ante Impact Assessment Unit for the Committee on Economic and Monetary Affairs (ECON) of the
European Parliament, analyses whether the principal criteria laid down in the Commission’s own Impact Assessment Guidelines, as
well as additional factors identified by the Parliament in its Impact Assessment Handbook, appear to be met by the IA. It does not
attempt to deal with the substance of the proposal. It is drafted for informational and background purposes to assist the relevant
parliamentary committee(s) and Members more widely in their work.

This document is also available on the internet at: www.europarl.europa.eu/committees/en/studies.html
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