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KEY FINDINGS 
• Switzerland, with its nearly 25 % share of foreign population, has amended its 

constitution to reintroduce quotas as a result of the close vote in this February’s popular 
initiative; consequently, Switzerland would like to renegotiate the Free Movement 
Agreement of 2002, while the EU holds free movement to be non-negotiable. 

• Currently, the EU and Switzerland are negotiating a new institutional framework for 
their relationship to allow for a legally binding mechanism to incorporate the changing 
EU rules into the Swiss legal system and provide for a judicial mechanism to resolve 
disputes. 

• Given that the Swiss government currently is not in a position to sign the Croatia 
Protocol due to the new constitutional provisions introduced by the popular initiative, 
Switzerland has opened up its labour market to Croatian nationals in a separate, 
unilateral way to de-block other on-going dossiers, namely the institutional framework 
negotiations. 

• On 30 November 2014, the Swiss people resoundingly rejected the “Ecopop” 
popular initiative, whose supporters wanted to limit immigration to Switzerland to 
0.2 % (compared with the current 0.8 %). 

1. FIGURES ON SWITZERLAND IN 2013 
Population: 8.1 million, of which 23.8 % foreigners; the amount of foreigners has doubled in 
the last 25 years (from 1.03 million in 1988 to 1.94 million in 2013).  

Compared to 2012, 10.5 % increase of immigration to Switzerland, to a net immigration 
of 89 500 persons in 2013 (0.8 % of the population). 75 % of immigrants come from 
Europe, of which in decreasing order of importance from Germany, Portugal, Italy, France and 
Spain. Average age of immigrants: 37 years as compared to 43 years for Swiss citizens. 
Share of highly qualified immigrants: rise from 50 % to 61 % since 2003 (the share of 
highly skilled workers is twice as high for immigrants as compared to the Swiss population). 

Fears of benefit tourism seem unfounded: EU citizens pay more into the social security funds 
than they take out, especially regarding first pillar pension schemes; the ratio of paying and 
taking out is higher the more skilled the migrants are. 

Average household net-adjusted disposable income per capita is USD 30 745 a year 
(comparable to Germany), and thus more than the OECD average of USD 23 938 a year. 

Employment rate: 79 % of people aged 15 to 64 (of which 74 % for women and 85 % for 
men). Unemployment rate: 3.2 % (forecasted to decline to 2.5 % by 2017); youth 
unemployment rate: 8.4 % (aged 15-24); long-term unemployment rate: 1.5 %.  

The EU is by far the most important trading partner for Switzerland, accounting for 78 % 
of its imports and 57 % of its exports in goods in 2011.  
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2. THE BACKGROUND TO EU-SWITZERLAND RELATIONS 
Refusal to join the EEA 
Switzerland was originally on the path to being integrated into the EEA, but a referendum in 
December 1992 put a stop to these aspirations. Given that, at that time, Switzerland had 
submitted a request for accession to the EU in order to integrate Switzerland already as much 
as possible in the EU internal market, both parties negotiated a set of bilateral agreements 
(bilateral I in 2002 and bilateral II in 2005). Through these, Switzerland incorporated part of EU 
secondary law on the internal market in its national legislation, and EU-Swiss sectorial Joint 
Committees are held once a year. It should be borne in mind that these bilateral agreements 
are static in so far as there is no automatic incorporation of changing EU rules into the Swiss 
legal system. 
The bilateral agreements of 2002, of which the free movement agreement is part, are 
interconnected legally through a so-called “guillotine clause” – if one of the agreements is 
terminated through notification of one of the contracting parties, the others also cease to apply 
within six months (Art. 25 of the Agreement on the Free Movement of Persons1).
The EU-Switzerland Agreement on the free movement of persons 
The Agreement on the Free Movement of Persons was signed in June 1999, approved by Swiss 
referendum2 in 2000 and entered into force on 1 June 2002. It introduced the right of EU and 
Swiss citizens to freely choose their residence if they have an employment contract, are 
self-employed or have sufficient means at their disposal3. In addition, it is possible to provide 
cross-border services for up to 90 days per calendar year. These rules are complemented by 
those concerning the mutual recognition of professional qualifications and the coordination of 
national social security systems.  
Until the accession of Croatia, the Agreement had been extended to all acceding EU Member 
States by way of protocols to the original Agreement4 and accepted in Switzerland by 
referendum for the EU 10 in 2005 and the EU 2 in 2009. Currently, only citizens from Bulgaria 
and Romania (EU 2) under the applicable transition periods can be subjected to restrictions 
such as quotas and the need to obtain a work permit (after having verified that no resident 
citizen is available to take up the job), and this until 31 May 2016. Even after this date, 
Switzerland will have a safeguard clause to hand until 31 May 2019 to reintroduce restrictions 
concerning the EU 2 during a one year period. However, during the last few years, the quotas 
imposed on the EU 8 have not once been exhausted5. 
In order to protect wages and working conditions when the free movement agreement 
entered into force, Switzerland introduced “flanking measures” in 2002 on the trade unions’ 
initiative, which are still in force today. Some of these measures are regularly discussed during 
Joint Committee meetings as being incompatible with the agreement, discriminatory and unduly 
restricting the freedom of EU citizens to provide services: 
• Foreign companies who post workers must respect the minimum Swiss working 

conditions (such as rest periods and length of leave), wage levels and provide suitable 
accommodation; in addition, they have to notify the Swiss authorities in writing at least 
eight days before the posting; since May 2013 also including the gross hourly wage of each 
worker, in order to check compliance with the relevant wage and employment conditions 
applicable to the local industry. 

• There is a legal responsibility of the main contractor that his subcontractors 
respect the Swiss labour market regulations; later on, regulations to combat bogus 
self-employment were introduced. 

• Where minimum wages are repeatedly undercut in specific sectors or areas, collective 
bargaining contracts or the applicable minimum wages can legally be extended to 
the whole sector concerned. 

• Tripartite committees have been established to monitor labour market developments and 
controls have increased year–on-year.  

3. THE SWISS POPULAR INITIATIVE OF FEBRUARY 2014 
The Swiss popular initiative of 9 February 20146 has amended the constitution to 
reintroduce annual quotas on foreign workers across all types of immigration such as 
asylum and family reunification. Implementation of the new constitutional provisions would 
eliminate EU citizens' free movement rights by subjecting them to quotas in the future 
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(third country nationals are already now subject to quotas). This constitution change has far-
reaching consequences, not least for the Swiss economy in general: the Swiss industry which 
relies heavily on highly skilled migrants fears a loss of competitiveness and long-term growth 
potential.  
By introducing quotas, Switzerland runs the risk of having to either waive the application of its 
current constitutional law or breach its international obligations with the EU7, unless it 
terminates the Free Movement Agreement with the EU, thereby also terminating all other 
agreements from the bilateral I negotiations.  
Due to the ensuing non-signature of the Croatia protocol, other areas of cooperation 
between Switzerland and the EU have been impacted as well: Switzerland’s participation in 
the Erasmus+ programme was suspended and negotiations for Switzerland’s association to 
Horizon 2020 could not be completed. Similarly, negotiations on a better interconnection 
of the Swiss and European electrical grid were frozen, but resumed in May 2014. For 
Erasmus+, Switzerland has tried to mitigate the negative effects by redistributing its envelope 
foreseen for Erasmus+ directly to students, but this does not save the problem that there is no 
more reciprocity clause on waiving tuition fees and is therefore only an interim solution. In 
October, the EU and Switzerland agreed to partially associate Switzerland to Horizon 2020 
until the end of 2016. After that, a full association is foreseen, but only provided a solution on 
the free movement of persons is found and the protocol to extend it to Croatia is ratified, 
otherwise, Switzerland would be treated as any third country. 
On 20 June 2014, the Swiss Federal Council approved the concept for implementing the new 
article of the Federal Constitution on immigration8. In July, Switzerland requested the 
renegotiation of the free movement agreement. While the Swiss negotiation mandate was 
adopted on 8 October 2014, EP President Martin Schulz clearly indicated in October 2014 that it 
is “up to Switzerland to take the initiative and tell us what kind of relationship they wish to have 
with us”. The High Representative Ms. Ashton explicitly ruled out cherry-picking by holding that 
“(renegotiating) the principles of non-discrimination, equal treatment of all Member States, the 
right to exercise an economic activity and reside on the territory of the other party combined 
with a preference for Swiss nationals would be in fundamental contradiction to the objective of 
the Agreement.”9 The Council will adopt its biannual conclusions on EU-Switzerland relations on 
16 December 2014. 
The Swiss Federal Council has announced it will present the draft law to implement the new 
constitutional provisions introduced by the popular initiative by the end of 2014, and the law 
must come into effect at the latest in February 2017.  
On 30 November 2014, the Swiss people rejected the Ecopop popular initiative10 by a 
large majority: its initiators went much further by requesting that the population increase 
through immigration be limited to 0.2 % (compared to the current 0.8 %), which would have 
heavily impacted on the Swiss economy.  

4. CURRENT NEGOTIATIONS BETWEEN THE EU AND SWITZERLAND 
No signature of the Croatia Protocol, but a separate solution 
On 1 October 2013, the Commission proposed to extend the free movement agreement 
to Croatia11 and got agreement from Coreper on 29 January 2014 and the General Affairs 
Council on 10 February 2014. The EP would normally have been involved through the consent 
procedure, Art. 218(6)(a) TFEU, Rule 99 EP Rules of Procedure. 
However, due to the popular initiative of 9 February, the Swiss Federal Council was not in a 
position to sign the protocol, since it considered that the new constitutional provisions 
introduced by the initiative ban the conclusion of new treaties which are not compatible with the 
introduction of quotas for immigrants. 
Instead, the Swiss government unilaterally decided on 30 April 2014 to open up its market to 
Croatian nationals under a separate quota system from July 2014; on its side, the EU 
adopted a mandate for the institutional framework negotiations and re-launched other open 
dossiers such as electricity, audio visual cooperation (Creative Europe), research (Horizon 
2020), student exchange (Erasmus+) and emissions trading. 
According to this decision: 
• quotas are introduced for Croatian nationals which are equivalent to those which would 

have been adopted under the first transition phase of the Protocol; 
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• professional qualifications are recognised as far as they fall under the Swiss federal competence; 
• Switzerland pays an accession contribution of 45 million CHF to Croatia; and  
• European citizens already resident in Switzerland will retain their established rights. 

The EU considers this a purely unilateral measure which does not offer a long-term solution to 
the issue of Croatia's coverage by the free movement agreement. 

Ongoing amendments of the Agreement 
In a more technical procedure, Annex 2 of the Agreement on social security coordination 
needs regular updating through the joint committees established by Art. 14 of the 
Agreement. Under Rule 109 of the EP Rules of Procedure, the EP can ask for a Commission 
statement in Parliament, followed by a debate. On 12 November 2014, the amendment of 
Annex II to the agreement on the coordination of social security schemes was discussed in 
plenary.   

A new institutional framework between the EU and Switzerland 
Given the static nature of the free movement agreement, any amendments have to be 
agreed each time in a bilateral way. In addition, the EU has to rely on Swiss courts to be in line 
with the EU courts as there is no judicial control. Since Switzerland’s rejection of accession to 
the EU, more than 120 bilateral agreements have been concluded to-date, creating a complex 
system of agreements. This system was considered too unwieldy by the European Council 
and the European Parliament who have called for a more predictable institutional 
framework which should allow for a legally binding mechanism to incorporate the changing EU 
rules on the internal market into the Swiss legal system, and which should provide for some 
sort of judicial mechanism for disputes; preferably by involving the Court of Justice. No further 
access to the internal market was to be granted unless a new institutional framework was in 
place. 
After adoption of the EU mandate on 6 May 2014 and the Swiss one in December 2013, 
negotiations started on 22 May 2014.  

Outlook 
Currently, many options are on the table. The Swiss government is, on the one hand, preparing 
the implementation of February's popular initiative whilst, on the other hand, exploring with the 
EU to what extent a renegotiation of the free movement agreement is feasible. There might also 
be a possibility that, once the relationship with the EU has been set on new footing through the 
institutional negotiations, the Swiss people could be asked to vote on a new package with 
attractive features, including currently on-going dossiers (such as on electricity, audio visual 
cooperation (Creative Europe), research (Horizon 2020), student exchange (Erasmus+) and 
emissions trading), including the confirmation of free movement rights for EU citizens. 
 
 
 

                                                   
1  Agreement between the EU and Switzerland, OJ L 114, 30.4.2002, p.6. 
2  In Switzerland, two kinds of popular ballots exist: The referendum, if the vote concerns a file initiated by the state, and a 

popular initiative, if citizens initiate a constitution change, see in this guide on the Swiss Confederation (p.17). 
3  Although jobless EU citizens are free to move to Switzerland to look for work during three months, extendable by another 

three months, they do not have a right to jobless or social benefits. 
4  Protocol concerning the EU 10 (CZ, EE, CY, LV, LT, HU, MT, PL, SI, SK), OJ L 89, 28.3.2006, p. 30/45; Protocol concerning 

the EU 2 (BG and RO), OJ L 124, 20.5.2009, p.53. 
5  Schweizer Arbeitgeberverband, Personenfreizügigkeit, Positionspapier, p.4. 
6  Text of the popular initiative to be found here. 
7  Federal Department of Foreign Affairs, Popular initiatives and international law; Impact of the new constitutional provisions 

on public international law obligations of Switzerland (in German). 
8   Implementing concept of 20 June 2014: press release and complete concept (in German). 
9  Letter of Lady Ashton of 24 July 2014. 
10  Initiative populaire fédérale 'Halte à la surpopulation - Oui à la préservation durable des ressources naturelles'. 
11  Proposal for a Council Decision on the Protocol concerning Croatia, COM (2013) 673. 

http://www.europarl.europa.eu/studies
mailto:Poldep-Economy-Science@ep.europa.eu
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:22002A0430%2801%29:EN:HTML
http://www.bk.admin.ch/dokumentation/02070/index.html?lang=en
http://eur-lex.europa.eu/resource.html?uri=cellar:554b1fbc-1f09-468f-8728-eeed87d5b536.0005.02/DOC_2&format=HTML&lang=EN&parentUrn=CELEX:32006D0245
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:124:0053:0062:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:124:0053:0062:EN:PDF
http://www.arbeitgeber.ch/files/Wahlplattform/Positionspapier_Personenfrei_DE.pdf
http://www.admin.ch/ch/f/pore/vi/vis413t.html
https://www.eda.admin.ch/eda/en/home/aussenpolitik/voelkerrecht/einhaltung-foerderung/voelkerrecht-landesrecht/volksinitiativenundvoelkerrecht.htmll
https://www.bfm.admin.ch/dam/data/bfm/eu/fza/personenfreizuegigkeit/umsetz-mei/auswirkung-voelkerrecht-d.pdf
https://www.bfm.admin.ch/dam/data/bfm/eu/fza/personenfreizuegigkeit/umsetz-mei/auswirkung-voelkerrecht-d.pdf
https://www.bfm.admin.ch/bfm/en/home/themen/fza_schweiz-eu-efta/umsetzung_vb_zuwanderung.html
https://www.bfm.admin.ch/dam/data/bfm/eu/fza/personenfreizuegigkeit/umsetz-mei/konzept-umsetz-d.pdf
https://www.bfm.admin.ch/content/dam/data/bfm/eu/fza/personenfreizuegigkeit/umsetz-mei/20140725-schreiben-ashton.pdf
http://www.admin.ch/ch/f/pore/vi/vis406t.html
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52013PC0673&rid=1

