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Single-member private limited liability companies
Impact Assessment (SWD (2014) 124, SWD (2014) 123 (summary)) of a Commission proposal for a Directive of the
European Parliament and of the Council on single-member private limited liability companies (COM (2014) 212 final)

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's
Impact Assessment (IA) accompanying the above proposal, submitted on 9 April 2014.

The European Commission's proposal for a directive on single-member private limited liability companies
(Societas Unius Personae -- SUP) is designed to make it easier for small and medium sized enterprises
(SMEs) to operate on a cross-border basis, in particular by facilitating the establishment of subsidiaries in
other Member States. According to the Commission, SME participation in the internal market is low with
only two per cent of SMEs investing abroad by setting up companies in other countries1, i.e. 500 000
companies out of 20.7 million SMEs2. The diversity of national company laws, as well as the costs of meeting
(often different) legal and administrative requirements in other countries, are among the reasons put
forward to explain the limited cross-border activities of SMEs. Given the importance of SMEs for the EU
economy, the Commission had already attempted to resolve the above difficulties in its 2008 proposal for a
European Private Company Statute (SPE) which sought to establish a European form of a private limited
liability company. However, the proposal failed to obtain the required unanimous agreement in Council and
was therefore withdrawn in the context of the REFIT exercise, the Commission announcing that it would
replace it with an alternative one on which it might ’be easier to reach compromise among Member States by
changing the adoption procedure and reducing the number of contentious issues’3. Moreover, the 2012
Action Plan on European Company Law and corporate governance reaffirmed the Commission's
commitment to launching other initiatives, further to the SPE proposal, to enhance cross-border
opportunities for SMEs.

Problem definition
The IA makes a clear presentation of the context in which the present proposal is made, providing
explanations on the legal forms through which SMEs develop their economic activities and participate in the
internal market. In the absence of any official figures, it provides substantiated estimates as to the number of
SMEs established as limited liability companies (around 12.5 million, out of which around 11.75 million with
private limited liability. Of these, about 5.17 million are single-member and about 6.58 million are multi-
shareholder companies4).

1 IA Executive summary, p. 2.
2 IA, p. 17.
3 IA, p. 19.
4 IA, p. 9.
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The IA explains that the main problem lies in the fact that direct costs (due to mandatory requirements for
establishing a company, such as minimum capital requirements, registration costs or notaries' fees) and
indirect costs (resulting from differences between national laws, such as differences in the articles of
association, in the organisation and structure of companies or in reporting requirements), make it
burdensome for SMEs to establish a subsidiary abroad. However, securing a presence abroad still plays an
important role for companies in gaining consumers' trust. Furthermore, direct sales continue to be the main
retail channel, most retailers treating the on-line business as a complementary one5. According to the
Commission, the low participation of SMEs in the internal market leads to untapped cross-border business
opportunities and untapped growth and innovation.

The IA does not provide any detailed estimation of the aforementioned costs. The Commission explains that
'it is difficult to provide exact figures on the standard amount of direct and indirect costs since these costs
vary significantly and depend on concrete situations of companies, their size, the capital and the knowledge
it has of the foreign legal system'6. The figures provided are taken from the replies to the public consultation
and are in a very wide range. 47 per cent of respondents considered that the additional costs when setting up
a single member private limited liability company abroad (as compared to setting one up at home) would be
between 1 and 4 999 euros, whereas 25 per cent of respondents considered them to be between 5 000 and 9
999 euros7. Regarding direct set-up costs, the Commission explains that these have been significantly
reduced recently in many Member States but adds, , that 'in some countries, even after most recent reforms,
the costs could still be considered as high for the founders of companies8'. .A detailed table on the situation
in the 28 Member States is provided in an annex. This shows that standard registration costs range between
40 pounds and 1 400 euros, the majority being under 500 euros and much lower where on-line registration is
available9).

Some estimation as to the number of SMEs that have been discouraged from establishing a subsidiary
abroad because of such costs, or the number of companies that would be interested in investing abroad if
these costs were reduced, would have been helpful. It would also have been useful to know whether, and to
what extent, the reforms introduced in several Member States to simplify the requirements for limited
liability companies have resulted in an increase in the number of companies created by foreign founders, in
particular SMEs, in the Member States concerned.

Objectives of the legislative proposal
The general objective of the Commission proposal is to facilitate and encourage SMEs to carry out their
activities in other Member States with the aim of stimulating growth, job creation and innovation in the EU.
This translates into the specific objective of contributing to the reduction of the direct and indirect costs
associated with the setting up of subsidiaries abroad. The operational objective would be to harmonise some
relevant aspects of national laws in order to reduce the differences in legal and administrative requirements
between Member States when setting up subsidiaries abroad. The Commission indicates that 'the future
initiative should particularly benefit SMEs, given their economic importance and the difficulties they face
when trying to be active cross-borders. However, it should be attractive not only to individual SMEs, but
also to groups consisting of SMEs and larger companies'10.

5 IA, p.12.
6 IA, p. 17.
7 IA, p. 16.
8 IA, p. 16.
9 IA, p. 45.
10 IA, p. 23.
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Range of options considered
The IA explains that 'the discussion on the substance of the options is inseparably linked with the company
form chosen (public or private limited liability companies, single-member or multi-shareholder)' 11 .
Therefore, the presentation of the options is preceded by an explanation of the reasons why the proposed
harmonisation of company law related to the establishment of subsidiaries is limited to single-member
private limited liability companies, which is the form of company most often used in setting up subsidiaries.
As for the content of the harmonisation, the IA explains that Member States would be asked to provide in
their national legal orders for a national company law form that would follow the same rules in all Member
States and would have a common denomination - SUP (Societas Unius Personae). However, Member States
would be free to decide on whether the 'new national company law form would co-exist with other national
company law forms that could be used by the founders of single-member private limited liability companies,
or whether the 'harmonised form' would be the only single-member form available in that Member State'12.

In light of the above, the IA examines four options under each of the two main fields of harmonisation, i.e.
the registration process and minimum capital requirements:

I. For the registration process, the IA considers the following options:

• 1. No policy change - baseline scenario: according to the IA, 16 Member States provide for direct
on-line registration via digital accounts without the need for prior involvement of a
notary/attorney. In the remaining 12 Member States there is no possibility for direct on-line
registration. Applicants must appear in person before a notary or legal advisor who verifies the
founder's identity and chosen name and either prepares the articles of association or puts them in a
notarial deed. The IA argues that maintaining the status quo would not allow for a simple
registration procedure based on the same criteria in all Member States, and would not reduce the
differences in legal and administrative requirements with regard to registration, thus not leading to
decreased costs for the founders of companies.

• 2. Model A: registration of a SUP only possible on-line: the registration system, including the
verification of identity, checking the company name and signing the articles of association, would
not require the physical presence of the founder for the purpose of registering the company.
Registration requirements would be harmonised in order to ensure uniformity in the registration
process.

• 3. Model B: registration of a SUP possible both on-line and on paper: this option would oblige
Member States to ensure that there would be a possibility of registering SUPs directly on-line but
would not make it the only available registration procedure. Registration on paper/via an
intermediary, or on-line via an intermediary, would also be possible.

• 4. Model C: same as model B but with the compulsory use of the templates of articles of
association when the company is registered on-line: this option would offer the same choice for
company founders as model B. In addition, it would provide for a harmonised template of articles
of association which would be translated in all EU languages and identical throughout the EU. The
use of such template would be mandatory when a SUP is directly registered on-line.

II. For the minimum capital, the following options were examined:

• 1. No policy change - baseline scenario: the IA indicates that there are currently 16 Member States
in which it is possible to establish a single-member company with minimum capital/share value of
1 euro or less. In the remaining Member States the minimum capital varies between 45 and 12 400
euros. According to the Commission, maintaining the status quo would deprive the initiative of a

11 IA, p. 23.
12 IA, p.26.
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significant part of its usefulness as it would not meet the objectives of decreasing the legal and
administrative requirements with regard to minimum capital requirements, thus not reducing the
costs for company founders.

• 2. Model A: minimum capital requirement equivalent to the EU average: the harmonised level of
minimum capital required would amount to the EU average of 2 200 euros.

• 3. Model B: minimum capital requirement equivalent to 1 euro.

• 4. Model C: the same as model B but with the introduction of a balance sheet test and solvency
statement to protect creditors (cumulative test): this option would require the management of the
company to apply the balance sheet test (compare assets and liabilities) before any distribution of
profits to the single member, prohibiting distribution if liabilities exceed the assets. It would also
require the management to sign a solvency statement, although there would be no formal
requirement to consult the auditor or an accountant before doing so.

The IA explains why the following three options were discarded at an early stage: establishment of a new
European legal form or improvement of the existing ones (for example, the European Company (SE));
harmonisation of company law related to the establishment of subsidiaries limited only to SMEs as founders;
and harmonisation of company law related to the establishment of subsidiaries in the form of both public
and private limited liability companies.

After comparing the retained options for their effectiveness, efficiency and coherence, as well as their impact
on affected stakeholders (companies, Member States, notaries/legal advisors), the Commission concludes
that the preferred option is a SUP with on-line registration, the uniform template of articles of association
(option I.4, model C), the minimum capital requirement of 1 euro, and a balance sheet test and solvency
statement (option II.4, model C).

Scope of the Impact Assessment
The analysis of impacts is essentially of a qualitative nature and focuses on the extent to which the options
would fulfil the targeted objectives, their proportionality, their efficiency and coherence with EU policies.
There is no detailed cost-benefit analysis, the IA essentially examining the avoided costs for company
founders. On the basis of several assumptions which are explained in an annex, the IA indicates that the
combination of the preferred measures would lead to savings for company founders in the EU ranging from
236 to 653 million euro in one year (under the low and high scenarios respectively). The Commission says
that because of a lack of data, it cannot predict how much of these costs could be saved by foreign as
opposed to domestic founders13.

The calculations regarding the savings generated by the minimum capital requirement of 1 euro are made on
the basis of option II 3, i.e. minimum capital requirement of 1 euro, but without the cumulative balance sheet
and insolvency test14. However, the preferred option is the 1 euro minimum capital requirement with such a
test. According to the Commission, this test may generate additional costs in particular for small
enterprises15, but it does not appear to provide any estimation in this regard.

Generally speaking, the one-off costs that would have to be incurred by the Member States that do not
currently have direct on-line registration are not quantified. The Commission does nevertheless give some
examples of national experiences, with these costs amounting to 100 000 euros in Poland, 120 000 euros in
Latvia, 1.1 million in Slovenia and around 1.9 million for the whole system of registration in Lithuania16.
However, the Commission argues that the 12 Member States that do not have direct on-line registration may

13 IA. p.41.
14 IA, p. 47.
15 IA, p. 37.
16 IA, p. 29.
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not have to build the whole on-line registration system, since all of them already have in place an 'indirect
electronic registration' (i.e. through a notary or legal advisor). The costs related to making the harmonised
articles of association available on-line are not quantified.

The analysis concentrates very largely on economic impacts, and mostly cost savings, , with no assessment
of environmental or social impacts. The IA does affirm, however, that 'the preferred options would also have
positive economic and social impacts in terms of facilitating entrepreneurial activity, which should result in
more choice of goods and services for consumers, in more jobs created by increased business activities
(directly in companies and indirectly in trade with these newly created companies) [...]'. These are aspects
which could have been developed further in the IA. The Commission's Impact Assessment Board (IAB) did
in fact stress, in its opinion on the draft IA, that 'the exclusive focus on economic impacts should be adjusted
in favour of a greater emphasis on social and employment impacts. Likewise the report should assess
possible risks of abuse and/or circumvention of applicable (social and other) rights in this context '. The
Commission argues that 'as the preferred options would not touch upon the questions of the transfer of
registered offices or employee participation', these remaining covered by national laws, 'it would not be
necessary to introduce measures to minimise the potential circumvention of applicable social and other
rights, since anti-abuse measures, if necessary are laid down by national law'17.

In fact, the question of potential abuse for fraudulent aims of the facilitations offered by the proposal are
only briefly mentioned and then discarded in the light of the 'benefits of the creation of companies and
positive economic and social impacts connected with the increase of entrepreneurship in the EU18'. The
Commission argues that there is 'no data available that the fraudulent activity has increased due to the direct
on-line registration of companies in the [Member States that have a direct on-line registration procedure]19.
No detailed information is provided as to the type of protection measures that those Member States have
taken to offset potential abuses, or their experiences with the direct on-line registration procedure.
Regarding creditors' protection, the risks of error or fraud linked to the absence of mandatory control by an
auditor or accountant of the solvency statement are not assessed. Additional information regarding national
practices relating to creditors' protection in the Member States that have a 1 euro minimum capital
requirement, and the effectiveness of such measures, would have been useful.

Although the initiative is intended to focus on SMEs, it would seem that several of the proposed measures
would particularly benefit groups of companies or larger companies. The specific interest of the proposal for
smaller businesses, rather than companies in general, could have been more fully explained in this respect.
In particular, given that 76 per cent of the private sector companies that replied to the stakeholder
consultation considered annual running and operational costs to be the biggest obstacle to expanding
commercial activity abroad, followed by costs related to labour law, health and safety issues20, the report
could have done more to demonstrate the effectiveness of the retained options in encouraging the
establishment of SMEs abroad.

Finally, the IA does not discuss the potential heterogeneity deriving from the freedom left to the Member
States to decide on the methods and means to achieve the result envisaged by the initiative. In this respect,
potential competition between the national and the 'harmonised' rules in case the two co-exist is not
addressed.

Subsidiarity / proportionality
The IA contains a short section on subsidiarity and proportionality and only briefly discusses the
proportionality of the options.

17 IA, p. 41.
18 IA, p. 30.
19 IA, p. idem.
20 IA, p. 62.
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With regard to the legal base, the Commission explains that EU competence in the area of company law is
based on article 50 TFEU regarding freedom of establishment, with article 50 (2) providing for progressive
abolition of restrictions on freedom of establishment as regards the conditions for setting up subsidiaries.
The Explanatory Memorandum of the proposal adds that recourse to article 50 TFEU constitutes a sufficient
legal base, since the initiative is not intended to propose a new supranational legal form for single-member
companies, but rather to help gradually remove restrictions on freedom of establishment 21 . The
appropriateness of the use of article 50 as the legal basis has been questioned by several stakeholders. In its
negative opinion of 10 September 2014, the European Economic and Social Committee (EESC) considers that
although 'the intention may be for SUPs to be formally enshrined in national law as an alternative company
form, their essential characteristics are nonetheless clearly defined in supranational law. The legal basis
should therefore be article 352 TFEU'22.

As far as subsidiarity is concerned, the IA stresses that the solutions adopted so far by individual Member
States to reduce set-up costs often focus on their specific national context, leading to divergent outcomes,
and have not been coordinated at EU level. Although such coordination - which would aim at introducing
into national legal systems identical requirements for a particular national company law form - is
theoretically possible, it is considered unlikely in the near future. Consequently, in the absence of
harmonised national solutions, SMEs would continue to face obstacles to their expansion abroad and the
resulting costs would in particular affect foreign founders. As the simplification resulting from harmonised
rules is unlikely to be achieved by Member States acting individually, the Commission considers that the
'targeted EU intervention appears to comply with the principle of subsidiarity'23.

Two Reasoned Opinions were submitted by the Austrian Bundesrat and the Austrian Nationalrat contesting
the choice of legal base and questioning whether the European Union is entitled to require Member States to
introduce a new national form of corporate entity.24

Budgetary or public finance implications
According to the IA, the proposal will mostly affect the Member States that do not currently have a direct
on-line registration procedure. However, the changes 'would depend on how Member States would like to
structure their registration process, on the existing level of digitalisation of registration process, human
resources available and Member State choices with regard to the level and intensity of control they would
like to have over companies' founders'. The IA further indicates that 'these costs could either be covered by
the authorities themselves or by third parties involved in the registration process, and they could be spread
over a number of years25'. These costs are not quantified.

SME test
SMEs are the intended focus of the present initiative, which aims to make it easier for them to operate on a
cross-border basis, by reducing the costs involved when setting up and operating subsidiaries abroad and by
providing them with more legal certainty. The impact of each option on companies is examined, in
particular with a view to cost reductions. According to the IA, the preferred option might lead to some costs
for companies, in particular smaller ones, to comply with the cumulative balance sheet test and solvency
statement, but these costs are not quantified. The IA argues that 'as regards [the preferred option's] impact

21 Proposal p.5.
22 Opinion of the European Economic and Social Committee on the Proposal for a Directive of the European Parliament
and of the Council on single-member private limited liability companies, 10 September 2014, p.2, available at
http://eescopinions.eesc.europa.eu/eescopiniondocument.aspx?language=EN&docnr=2794&year=2014
23 IA, p. 22.
24 The reasoned opinions can be found on the Connect website
http://www.connect.ep.parl.union.eu/parnaweb/cms/lang/en/Subsidiarity_1/2014_proposals
25 IA, p. 29.
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on companies, these in exchange for low minimum capital requirement, would have to attach more
importance to liquidity questions prior to distributions (e.g. dividends/profits to the single-member).
However, the impact on companies would depend on whether Member States would make SUPs the only
national company law form available or whether SUPs would co-exist with other national forms'. According
to the Commission, 'if all single-member private limited liability companies were subject to the harmonised
rules, the impact on companies would be the biggest'26.

Simplification and other regulatory implications
The purpose of the initiative is to simplify the regulatory environment for companies, in particular SMEs,
through the adoption of harmonised rules. The adoption of the present proposal would lead to the repeal of
Directive 2009/102/EC on single-member private limited liability companies.

Quality of data, research and analysis
The Commission explains that 'the IA builds on the research gathered in the preparation of previous EU
initiatives, such as the 2008 SPE proposal and a number of relevant consultations and discussions which
have taken place since then'27. No dedicated outside expertise appears to have been used for the IA but the
Commission indicates that it benefited from input from the Reflection Group of company law experts. The
IA is substantiated by several academic articles related to company law, national data gathered in the
framework of the on-line stakeholder consultation, and a 2011 study on the internationalisation of European
SMEs. It is completed by useful annexes on the different situations prevailing in the Member States.

Efforts have been made to quantify the number of SMEs that are established as single-member private
limited liability companies and to corroborate the perceived problem of high costs linked to the
establishment of subsidiaries abroad. Nevertheless, the IA does not provide any clear estimation of the
amount of those costs, nor does it indicate the number of companies that have indeed been discouraged
from establishing a subsidiary abroad as a result. The analysis could perhaps have done more to substantiate
further the relative importance of the identified problems, compared with the other obstacles faced by
companies wishing to establish abroad, and notably the annual running/operational costs or labour law
requirements. No detailed cost-benefit analysis is performed, the IA focusing principally on the generated
savings. Costs for Member States and companies are rarely quantified, or are presented in the form of
examples only. Finally, additional information on the experience of Member States that have already
adopted similar measures to reduce the set-up costs for companies, notably regarding company creation and
liability issues, would also have been helpful.

Stakeholder consultation
The Commission explains that the IA builds on several consultations and discussions that have taken place
since the 2008 SPE proposal. In particular, a broad public consultation on the future of European company
law was launched in February 2012, asking for stakeholders' opinions regarding potential measures to
provide further support at EU level to European SMEs. A more targeted public on-line consultation was
launched in June 2013 (the 2013 on-line consultation) on whether the harmonisation of national rules on
single-member companies could provide companies, and in particular SMEs, with simpler and more flexible
rules and reduce their costs. 242 responses were received (a number which would seem rather low
considering the number of SMEs in the EU), the majority of which were provided by private sector
companies. Other respondents included business federations, trade unions, research institutions and public
authorities. 62 per cent of respondents who expressed an opinion (including 75 per cent of private sector
companies and 52 per cent of business federations) answered positively to the question whether a
harmonisation of requirements concerning single-member private limited liability companies at EU level
would encourage and/or facilitate an increase in cross-border activities of SMEs, with the majority of trade

26 IA, p. 41.
27 IA, p. 6.
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unions and notaries/lawyers disagreeing. Public authorities were split on the matter, with 4 out of 13
responses in favour, 5 against and 4 abstaining. A detailed summary of the results of the 2013 on-line
consultation is included as an annex to the IA.

In September 2013, DG MARKT met a number of EU business representatives, the list of which is included
in the IA. According to the IA, most supported the initiative, emphasising the positive impact it could have
on companies in the EU. Some stakeholders, such as notaries, raised specific points with regard to the
security of on-line registration of companies and the need to guarantee the appropriate level of control,
while others insisted on the need to accompany the reduction of minimum capital with appropriate
measures28. The apparent absence of discussions with workers' representatives, trade unions and consumers'
associations has been criticised in some quarters, notably by the EESC, which regretted that the stakeholders
'were not consulted on an equal basis by the Commission beforehand'29. Overall, the views of the Member
States and of the most concerned stakeholders identified by the IA (SMEs, notaries/lawyers) tend to be
presented in a very general manner and their respective positions on the various options are not indicated.

Monitoring and evaluation
The Commission will be responsible for monitoring the implementation of the chosen policy option and
assessing the progress achieved in light of the stated objectives. To this effect, it will cooperate closely with
national authorities, European companies, company law experts and any other relevant stakeholders in this
area. The Commission argues that the provision of information for monitoring and evaluation should not
impose any unnecessary administrative burden on the stakeholders concerned but does not discuss this any
further. Regarding the monitoring activity, it would focus on the clear and consistent implementation by
Member States, as well as on some rather general indicators designed to measure the effectiveness of the
initiative (for example, the number of SUPs created following the entry into force of the proposal, costs
involved in the setting up and running of single-member subsidiaries, including SUPs abroad etc.)30. An
evaluation would also be carried out by the Commission, but no time frame is provided in this regard.

Commission Impact Assessment Board
The Commission's Impact Assessment Board (IAB) delivered a positive opinion on the draft IA on 20
November 2013 but nevertheless made some recommendations for improvement. It called in particular for a
clearer description of the identified problems underpinned with stronger evidence indicating their
magnitude; a better description of the impacts on Member States, in particular of the most controversial
measures, such as the reduction of the minimum capital required, as well as the possible social and
employment impacts; an assessment of the possible risks of abuse and/or circumvention of applicable rights
in this context, and a better presentation of the views of Member States and most affected stakeholders,
indicating how their concerns have been taken into account. The IAB also indicated that the report should
better demonstrate the effectiveness of the retained options in encouraging the establishment of SMEs
abroad given that set-up costs are only a sub-set of the total costs incurred. While several of these
recommendations appear to have been taken into account, the final version of the IA still lacks any
assessment of the potential social impacts and of the risks of abuse and/or circumvention of applicable
national legislation. Despite the fact that the overall results of the stakeholder consultation are well
presented, the IA still makes a rather weak presentation of the specific views of the various stakeholders on
the different options.

Coherence between the Commission's legislative proposal and IA
The IA and the Commission proposal appear to correspond. However, it should be noted that the issue of
different locations for the registered office and the central administration of a SUP respectively, which

28 IA, p. 6-7.
29 Opinion of the EESC on the Proposal, op cit, p. 4.
30 IA p. 42.
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would be allowed according to the proposal, is not addressed in the IA. . Conversely, the proposal does not
appear to include any provisions regarding monitoring and evaluation, although this aspect is addressed by
the IA.

Conclusions
The context of the initiative is well presented. Efforts have been made to substantiate the problems identified
and the various options considered are clearly described. Research and consultation appears to have been
wide-ranging, although a breakdown of stakeholder views on each option would have been useful. The
scope of the IA could have been broader, however. In particular, a more quantified and targeted cost-benefit
analysis, especially with regard to costs for Member States and SMEs, and more data on how efficient
different Member State measures have been in ensuring the smooth functioning of similar systems, would
have strengthened the arguments. More specific evidence would also have been helpful with regard to the
potential uptake of this initiative by the beneficiaries targeted.

This note, prepared by the Ex-Ante Impact Assessment Unit for the Committee on Legal Affairs (JURI) of the European Parliament,
analyses whether the principal criteria laid down in the Commission’s own Impact Assessment Guidelines, as well as additional
factors identified by the Parliament in its Impact Assessment Handbook, appear to be met by the IA. It does not attempt to deal with
the substance of the proposal. It is drafted for informational and background purposes to assist the relevant parliamentary
committee(s) and Members more widely in their work.

This document is also available on the internet at: www.europarl.europa.eu/committees/en/studies.html
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