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1. Brief summary of the concept of linking effectiveness of the European
Structural and Investment Funds (ESI Funds) to sound economic governance

With a view to ensuring effectiveness of expenditure under the ESI Funds, in the 2014-2020 programming period cohesion
policy is closely aligned with the economic governance of the Union. The Sixth report on economic, social and territorial
cohesion includes the following arguments:

‘Investment supported by ESI funds must take place in a sound macroeconomic framework for its impact to be maximised.
This is why there needs to be a close link between ESI funding and the economic governance procedures of the Union. Since
both policies have the same ultimate objective — sustainable, sustained and balanced growth — it is important that they
are closely aligned. ESI funds are mainly targeted at public investment and at tackling the economic and social challenges
confronting Member States. Public investment, however, cannot be effective if public finances are not sustainable and
economic policies are not sound. The objective of the new legal provisions [...] is to ensure, on the one hand, that the
effectiveness of the ESI funds is not undermined by unsound macroeconomic policies and, on the other, that the Funds are
directed to tackling emerging economic and social challenges which are long-term and structural in nature rather than short
term and cyclical.’

Sixth report on economic, social and territorial cohesion, European Commission, 23 July 2014, Chapter 8, 1.7 Sound
economic governance, p. 248.

Links between economic and cohesion policy include alignment of key programming documents (Partnership Agreement
and programmes) with the processes of the European Semester, easing access to cohesion policy funding (‘frontloading’) for
Member States under a financial assistance procedure, and provisions related to sound economic governance as laid down
in Article 23 of the Common Provisions Regulation1 (CPR).

The provisions of Article 232 are grouped into two strands (‘preventive and corrective arms’), with the first strand (Article
23.1-8) allowing for the reprogramming of ESI Funds to address relevant Council recommendations or to improve the
impact of ESI Funds on growth and competitiveness where a Member State is receiving financial assistance; and with the
second strand (Article 23.9-14) allowing for the suspension (in part or in full) of commitments or payments for the
programmes where a Member State fails to take corrective action in the context of the economic governance process.

1 Unless indicated otherwise, the articles and recitals mentioned in the document are those of Articles of Regulation (EU) No 1303/2013
of the European Parliament and of the Council of 17 December 2013 laying down common provisions on the European Regional
Development Fund, the European Social Fund, the Cohesion Fund, the European Agricultural Fund for Rural Development and the
European Maritime and Fisheries Fund and laying down general provisions on the European Regional Development Fund, the
European Social Fund, the Cohesion Fund and the European Maritime and Fisheries Fund and repealing Council Regulation (EC) No
1083/2006.

2 See also recitals 24-26.



2. The Guidelines

The Commission’s Communication on the Guidelines on the application of the measures linking effectiveness of the
European Structural and Investment Funds to sound economic governance according to Article 23 of Regulation (EU)
1303/20133 (hereinafter ‘the Guidelines’) is a direct follow-up to a statement made by the Commission during the
negotiations on the 2014-2020 cohesion legislative package, in which the Commission undertook to issue guidelines on
how it envisages the applications of the provisions of Article 23. The statement indicated that such guidelines would address
the following issues:

 in relation to paragraph 1, the notion of ‘review’ and the types of ‘amendments’ to Partnership Agreements and
programmes that could be requested by the Commission as well as clarifying what can constitute ‘effective action’
within the meaning of paragraph 6;

 in relation to paragraph 6, an indication of the circumstances which may give rise to suspension of payments,
including criteria which may be relevant in determining the programmes which could be suspended or in
determining the level of suspension of payments.

Statement by the Commission on Article 23, OJ C 375, 20.12.2013, p. 2.

The notions linked to Article 23.1 are included in Sections 2 and 3 of the Guidelines, and Sections 4-6 address the elements
linked to Article 23.6.

Against this backdrop, this briefing aims at analysing the Guidelines so as to provide input for the ongoing work of the
Committee on Regional Development (REGI), with regard in particular to the drawing-up of an own-initiative report
on this topic. The Guidelines addresses issues under the first strand of Article 23, and thus the following analysis is focused
on the first strand of measures linking effectiveness of ESI Funds to sound economic governance.

It should be noted at the outset that cohesion policy falls under shared management, and the CPR includes specific
provisions stating that the ESI Funds shall be implemented in close cooperation between the Commission and the
Member States (Article 4, General principles). Certain elements of the policy architecture are not (or cannot be) defined in
great detail in the basic act and this leaves a certain room for interpretation. It is to be expected that interpretation of certain
notions and criteria is applied in a consistent way, to ensure equal treatment of Member States when applying the
provisions of Article 23.

3. Reflections on the content of the Guidelines

The analysis is guided by the logic and order of the provisions of Article 23.1-6, and thus compares the content of the
Guidelines with the text of the CPR.

3.1 Trigger events and frequency of reprogramming

Article 23.1 sets out the potential trigger events that can lead to a Commission request addressed to a Member State
leading to review of and amendments to Partnership Agreements (PAs) and programmes. In this context, the following
definition should be noted:

‘relevant country-specific recommendations adopted in accordance with Article 121(2) TFEU’ and ‘relevant Council
recommendations adopted in accordance with Article 148(4) TFEU’ mean recommendations relating to structural challenges
which it is appropriate to address through multiannual investments that fall directly within the scope of the ESI Funds as set
out in the Fund-specific Regulations.
CPR, Article 2.35

This definition was proposed by the Council and agreed upon during the negotiations on the CPR Articles related to the
Partnership Agreement and programmes (in particular Articles 15 and 96), with the aim of making it clear how country-
specific recommendations (CSRs), which are part of the European Semester process, were to be taken into account in
the key programming documents.

3 COM(2014)0494, 30.7.2014
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The original Commission proposal created this linkage between the programming documents of the ESI Funds and the CSRs.
In its negotiating position, the EP argued that it would be more appropriate to align EU cohesion spending with National
Reform Programmes (NRPs), as long as consistency is ensured.
The major concern of the EP was that the annual European semester cycle could create an unstable environment for
cohesion policy interventions by requiring frequent reprogramming. It was considered that as the NRPs are long-term
strategic planning documents (similar to the PA and programmes in this respect), they could fit with a multiannual policy
better than the CSRs, which were included in the text proposed by the Commission4.

Relevant research findings for further reflection:

 Even though there is no clear reference in the Guidelines to the definition in Article 2.35, it should apply
throughout the CPR and thus also in the context of trigger events under the first strand of Article 23 (in fact,
footnote 5 of the Guidelines makes an incomplete explanation as regards CSRs that are taken into account under
Article 23.1(a), and creates the false impression that the definition was not taken into account in the context of
Article 23.).

The vigilance envisaged by the Commission (in Section 2 of the Guidelines) with regard to frequent reprogramming
is well in line with the concerns raised by both co-legislators during the legislative work; it echoes without further
developing provisions explicitly addressed in Article 23.2 (limiting the period during which the Commission can make
reprogramming requests and excluding reprogramming in relation to the same programme in two consecutive years).

Relevant research finding for further reflection:

 Given the state of play of adoption of programmes in autumn 2014, it can be assumed that most programmes
(operational programmes) will only be adopted in 2015. It is thus worthwhile examining the expected impact of a
potential reprogramming request addressed to a Member State in the course of 2015. The Conclusions of the
Guidelines give reassurance (page 11) that both the PAs and programmes will be designed in such a way as to fully
take account of economic governance procedures, and thus such short term reprogramming in this context should
be limited.

3.2 Commission’s reprogramming request - review and type of amendments to Partnership
Agreements and programmes

According to Article 23.2, the Commission’s request for reprogramming has to be justified and has to indicate the
programmes or priorities concerned and the nature of the amendments expected.
The Commission, in its abovementioned statement, undertook to provide further details in the Guidelines, and Section 3 of
that document supplies such details, setting out the various scenarios that the Commission’s request could include and
describing the minimum elements of amendments to the PAs and programmes.

Relevant research findings for further reflection:

 A notion used in the Guidelines is that the number of programmes and priorities subject to reprogramming should
be kept to the ‘strict minimum’. However, it is not explained what this might mean in practice.

3.3 Consistency of provisions with regard to amendments to programmes and PAs

Before continuing the step-by-step analysis of the process under the first strand of Article 23, it is worthwhile to reflect on
the overall consistency of the provisions of Article 23 and the challenges it might entail. It should be noted that the CPR
includes provisions on amendments to the PAs and programmes under Articles 16 and 30.

4 CPR Mandate for opening inter-institutional negotiations adopted by the Committee on Regional Development at its meeting of 11
July and 27 November 2012: see, e.g., AMs. 30, 37, 43, 47, 69, 151 and 164.



However, the amending process in both articles 16 and 30 is initiated by the Member State, and thus differs from the rather
prescriptive request of the Commission under Article 23.1. Even though no clear link is established between the three
articles in the CPR, the relation between them can be considered as complementary. This seems also to be the interpretation
of the Commission, which declared the following in its abovementioned statement on the amendment of Partnership
Agreements and programmes in the context of Article 23: ‘The Commission considers that, notwithstanding the provisions
of Article 23 (4) and (5), it may when necessary make observations ... and in any event on the basis of Articles 16 and 30.’
Against this backdrop, the first concern to be tackled is the application of an issue that was also partially voiced during the
debate in REGI on 23 September 2014, i.e. applying the general and horizontal principles (see Articles 4-8 of the CPR),
in particular the partnership principle (Article 5) in the amending process. During the debate in REGI the Commission
referred to the fact that amendments would need to be considered by the Monitoring Committees where partners are
involved (see Articles 49 and 110 of the CPR).

Relevant research findings for further reflection:

 Contrary to Article 30.1, the text of Article 23 does not make explicit reference to general and horizontal principles,
which nevertheless remain applicable (as there is no exception foreseen either in Article 23).

 Given (1) the tight deadlines, (2) the rather prescriptive nature of the reprogramming request made by the
Commission, (3) the explicit references to Partnership Agreement and ‘each programme’ in Article 5 and (4) the
potential challenges in terms of mobilising administrative capacities in a Member State facing
structural/macroeconomic problems, it remains to be seen how the partnership principle can and will be applied in
a reprogramming exercise under Article 23.

It is clear from the Guidelines (Section 3) that an amendment to the programmes will also include changes to the
performance framework relating to milestones and targets (see also Articles 21 and 22 and Annex II of the CPR). Potential
changes to the performance framework are also addressed in Annex II point 5, which also includes a reference to the already
mentioned Article 30.

Relevant research findings for further reflection:

 It remains to be seen what will be the practical implications of reprogramming on the performance framework
and the performance review. The performance review being scheduled for the year 2019 (under Article 21), it is
worthwhile to reflect on the impact of a potential request for reprogramming in the year 2018.

3.4 Envisaged timeline

The expected timeframe for reprogramming was one of the concerns clearly raised by REGI Members during the first
presentation of the Guidelines by the Commission in REGI on 23 September 2014. The Guidelines rightly state that the
Regulation does not set a legal deadline for the Commission to make a reprogramming request. However, especially in the
context of the European Semester cycle, reprogramming needs to follow within a limited timeframe in order to avoid
collision with potential subsequent Council recommendations. As explained above, reprogramming cannot affect the
same programme in two consecutive years, so that even a ‘time-collision’ with next year’s CSRs would not have an impact
on the same programmes again.
It is also important to understand the timeframe needed for reprogramming when it comes to the expected speed of
actions (not to mention the delivery and acknowledgement of results!) that address relevant Council
recommendations.

It is explained in the Guidelines that the reprogramming request of the Commission is to be formulated no later than four
months after the Council’s adoption of CSRs (trigger event of Article 23.1(a)).

Relevant research finding for further reflection:

 It has to be noted that for the other two trigger events the Guidelines remain less concrete (‘similar deadlines’,
i.e. maximum four months for 23.1(b), and ‘as soon as possible’ after financial assistance is made available in the
case of 23.1(c)).
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According to Article 23.3-5, the timeline could stretch over 7 months starting from the receipt of the Commission’s request5,
which, together with the four months mentioned above, can mean in total 11 months for amendments to PAs and
programmes to be adopted.

The above calculation takes into account the statement6 of the Commission, made during the legislative process, in which
the Commission declared that it considers the deadline of three months as starting as from the submission of the
amendments under Article 23.4. It should be noted that the final drafting of Article 23.5, in particular the reference to
paragraph 3, might raise doubts as regards the beginning of the three months’ deadline (Article 23.3 refers to the
submission of the first response of the Member State, whereas Article 23.4 refers to the submission of the amendments).

3.5 Effective action in response to a reprogramming request by the Commission

According to Article 23.6, if the Member State concerned fails to take effective action in response to the Commission’s
request, the Commission may propose suspension of payments. The notion of ‘effective action’ is not defined or
specified in the CPR, and in the statement that led to the publication of the Guidelines, the Commission undertook to
clarify what can constitute ‘effective action’. Section 4 of the Guidelines addresses this issue by presenting the criteria which
the Commission intends to take into account when assessing the effectiveness of actions (the criteria do not refer to
horizontal principles either, although, as seen above, these principles remain applicable). In addition, the Conclusion of the
Guidelines offers the assurance that actions undertaken by the Member State will be assessed on the basis of objective
criteria.

Relevant research findings for further reflection:

 It should be noted, that the list of criteria linked to the ‘quality check’ of the amendments as submitted by the
Member State, included in Section 4 of the Guidelines, is not exhaustive, and it should be further explored
whether and what additional elements might be used by the Commission to assess effectiveness of action
(the Guidelines does not include an explanation in this regard).

3.6. Circumstances that may give rise to a suspension of payments

The CPR does not define in detail the cases that could lead to suspension of payments, and it is in the Guidelines that the
Commission has undertaken to give further clarification.

It is clear from the Guidelines that failure to take action would clearly be considered as a reason for suspension. On the other
hand, the question of whether or not the action taken by the Member State (i.e. the proposed changes of the PA and
amendments to programmes) is sufficient is left to the discretion of the Commission.
On the basis of the elements included in the Guidelines, once again it can be concluded that the Commission intend to use
this discretionary power with caution.

It needs to be recalled in this context that in response to questions from Member States during the legislative work, the
Commission gave the following details with regard to the decision on whether suspensions are applied or not:

‘it is likely that the decision to propose a suspension of payments and their amounts would depend on several factors, i.e.
the degree of non-compliance or the challenges identified in the Council recommendation or the decision that was a basis
for activating macroeconomic conditionality, the character and the extent of the lack of effective action compared to the
Commission request for re-programming or the need to establish urgently and effectively compliance with the underlying
Commission request to re-programme.’

Q&A reflecting comments of the Member States on macroeconomic conditionality – Article 21, European Commission.

5 2 months (Member State to submit its response to the Commission request for reprogramming) +1 month (Commission to make
observations to Member State) +1 month (Member State to submit amendment within 2 months of submitting its response to the
Commission, i.e. within one month of the Commission’s observations) +3 months (Commission to adopt amendments).

6 Statement by the Commission on the amendment of Partnership agreements and programmes in the context of Article 23, OJ C 375,
20.12.2013, p. 2.



The above reflections are not explicitly included in the Guidelines, and it remains to be seen how such decisions will be
made in practice should the provisions of Article 23.6 be applied in the future.

3.7. Criteria for determining the programmes to be suspended and the level of suspension

Article 23.7 includes provisions on the scope and level of suspension. The programmes to be suspended are determined by
the Commission on the basis of the needs identified in its reprogramming request.
The level of suspensions is capped, but (contrary to the second strand of the measures under Article 23) mitigating
measures as regards the level of suspension are not defined in great detail for the first strand in the CPR. Article 23.7
requires that suspension of payments has to be proportionate and effective and respect equality between Member States,
especially as regards the impact on the economy.

The Commission undertook to present ‘criteria which may be relevant in determining the programmes which could be
suspended or in determining the level of suspension of payments’ in the Guidelines.

As regards the criteria for determining the level of suspension, Section 6 of the Guidelines includes the interpretation of the
Commission as regards ‘proportionality’ and ‘effectiveness’ (notions included in Article 23.7), as well as an explanation of
potential mitigating factors, including the proportional relationship between the suspension and the ‘national GDP’ (Gross
Domestic Product of the Member State concerned).

Relevant research finding for further reflection:

 It appears prudent that, as explained in section 6 of the Guidelines, the Commission intends to apply
mitigating factors ‘similar’ to those applied in the case of the second strand laid down in Annex III of the CPR
(although the notion of ‘similar’ is not further defined).

As regards the criteria for determining programmes to be suspended, the Guidelines state that a ‘general rule’ to be
followed will be that of proposing the suspension of programmes or priorities that should be reduced so as to ensure
concentration on more crucial programmes or priorities, while programmes identified as needing an increase will not be
affected by a suspension.

Relevant research findings for further reflection:

 It is not explained in great detail in the Guidelines what criteria will influence the choice of
programmes/priorities to be suspended; this element could be further clarified if deemed necessary.

 The notion of ‘general rule’ implies that there might be exceptions to this rule, and once again, this is not
elaborated in the Guidelines.

 It is worthwhile asking whether suspension of payments will be exclusively linked to the ESI Fund(s)
concerned by the relevant Council recommendation(s) to be addressed through reprogramming.

 A relevant question for example could be how ‘programmes or priorities concerned’ will be defined in the proposal
for suspension under Article 23.6, should it be the case that in the reprogramming request the Commission
only identifies which programmes and priorities are to be reinforced (a case explained in Section 3 of the
Guidelines) thus leaving it to the discretion of Member States to identify the programmes/priorities to be reduced. It
seems counterproductive to propose suspensions to programmes/priorities that have been identified as crucial in
delivering on relevant CSRs (a conclusion also stated in Section 6 of the Guidelines).

3.8. Consistency of provisions with regard to suspension of payments

Part Four of the CPR lays down general provisions applicable to four of the ESI Funds (the European Social Fund (ESF), the
European Regional Development Fund (ERDF), the Cohesion Fund and the European Maritime and Fisheries Fund (EMFF)). In
this part of the regulation, Article 142 includes provisions on suspension of payments, and allows for the EMFF regulation to
lay down specific additional provisions. There is no link established between Article 23 and Article 142, but it can be
considered that Article 142 lays down general rules, whereas Article 23 contains special rules, and thus where the conditions
for application of special rules on suspension are fulfilled, Article 23 prevails.
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Rules concerning suspension of payments under the EAFRD are included in Article 41 of Regulation 1306/20137, paragraph 4
of which makes an explicit reference to Article 23 CPR: ‘4. Reductions and suspensions under this Article shall be without
prejudice to Articles 19, 22 and 23 of Regulation (EU) No 1303/2013.’ In the case of the EMFF regulation8 no reference to
Article 23 of the CPR has been included in the text; nevertheless, Article 23 applies to all 5 ESI Funds.
Relevant research findings for further reflection:

 Consistency of provisions across CPR, Fund-specific regulations and other sector-specific regulations governing the
use of ESI Funds needs to be examined and maintained, should the provisions of Article 23 be applied.

3.9. Lifting of suspensions

The CPR does not lay down rules as regards the timeline of lifting suspensions under Article 23.8 (and 23.12.). It is
explained in Section 6 of the Guidelines that the Commission will adopt the proposal lifting the suspension of payments
‘immediately after the approval of the revised Partnership Agreement and programmes.’ In the case of suspension of
payments, the decision is taken by the Council on a proposal from the Commission (this applies to both strands), whereas
suspended commitments under the second strand are lifted by the Commission if certain conditions are met.
Relevant research findings for further reflection:

 This lack of clear provisions on the timeline aspect should not lead to delays in lifting suspensions, especially in light
of the decommitment rules, and also in accordance with recital 26 (which, however. only mentions the second
strand).

4. Role of the EP in the process

The Guidelines do not in any way address the role of the EP in the process, even though it might have implications on the
outcome and the timeline of the procedures under the first strand.

Article 23.15 stipulates that the Commission has to keep the EP informed of the implementation of the Article; in particular
the EP has to be immediately informed in detail when conditions potentially leading to suspensions are fulfilled. The EP may
invite the Commission for a structured dialogue on the application of Article 23, and in particular on information relating to
potential suspensions. Once a proposal for suspension is adopted by the Commission, it has to be immediately and
simultaneously transmitted to the EP and to the Council. The EP may invite the Commission to explain the reasons for its
proposal (during the presentation of the Guidelines in REGI, the Commission said that the EP will immediately be informed
when a triggering event leading to suspensions is activated).
Relevant research findings for further reflection:

 It should be noted that a structured dialogue can address the application of provisions under Article 23: thus it is
not being exclusively linked to cases of suspension of payments or commitments. However, apart from
specifically highlighting information linked to cases falling under Article 23.6 or 23.9, the nature of the
information to be transmitted to the EP under Article 23.15 is not specified in detail in the CPR (and supposedly a
certain degree of confidentiality will be maintained by the Commission). Further discussions could be held between
REGI and the relevant services of the Commission to establish in greater detail how the Commission is to fulfil this
obligation.

 Relevant questions in this context could be: Does the notion of ‘keeping informed’ mean regular debates
(‘reporting back’) at committee meetings, or are other, more formal ways of reporting to be agreed upon
between the institutions? Moreover, at what point in time will the co-legislator be informed by the
Commission services: at the time when a request is addressed to a Member State under Article 23.1, or at a later
stage? (The above mentioned statement of the Commission in REGI seems to suggest that the information flow
starts with the transmission of the Commission's request to a Member State under Article 23.1.).

7 Regulation (EU) No 1306/2013 of the European Parliament and of the Council of 17 December 2013 on the financing, management
and monitoring of the common agricultural policy and repealing Council Regulations (EEC) No 352/78, (EC) No 165/94, (EC) No
2799/98, (EC) No 814/2000, (EC) No 1290/2005 and (EC) No 485/2008.

8 Regulation (EU) No 508/2014 of the European Parliament and of the Council of 15 May 2014.



Although Article 23.15 does not give details of the structured dialogue with regard to timing or from a procedural point of
view, recital 24 (which is related to Article 23) clearly explains the will of the co-legislators, applicable to both strands,
namely that ‘when making a proposal for a suspension, the Commission should take into account all relevant information
and give due consideration to any elements arising from, and opinions expressed through, the structured dialogue with the
European Parliament.’

This recital implies that a structured dialogue, if requested by the EP, needs to be fully implemented before the
Commission adopts a proposal on suspension. Accordingly, Article 23.6 also stipulates that the Commission ‘shall
take account of all relevant information, and shall give due consideration to any elements arising from and opinions
expressed through the structured dialogue under paragraph 15’.

Article 23.6 gives the Commission three months to judge whether the action taken by the Member State is effective, and to
adopt a proposal for suspensions and submit it to the Council.

Relevant research finding for further reflection:

 The CPR obliges the Commission to take account of ‘relevant information’ and consider ‘any elements’ and
‘opinions expressed’ by the EP. Reflection internal to the EP is needed to establish in what form ‘opinions’9 can be
expressed. Relevant questions in this context are whether such ‘opinions’ are those expressed during debates, or
are more formalised and thus to be endorsed by REGI. The underlying question is whether an individual opinion
expressed in a debate in REGI, or an ‘opinion’ adopted in REGI, can represent the ‘opinion’ of the EP – thus, is the
structured dialogue conducted only at committee level, or will it also involve plenary? Should a formalised
‘opinion’ be pursued, it seems inevitable to involve the plenary stage, and this will have implications for the
timeline. On the other hand, should a less formalised approach be taken by the EP, it will then need to be ensured
that the understanding of the Commission and the EP of the content of ‘relevant information’/’any
elements’/’opinions expressed’ is clearly the same. The CPR text makes reference to the ‘European Parliament’,
which seems to suggest that plenary involvement is foreseen.

 The above political aspects of the structured dialogue immediately trigger the notion that thought will need to be
given to the practical aspects, such as procedures to be followed in the EP, effective flow of information and strong
coordination between institutions, etc. For example, should the political decision be in favour of a more formalised
way of expressing the ‘opinion’ of the EP, the exact procedure to be followed will need to be clarified, also in light of
the time constraints.

 The overall coordination of the Union’s structural instruments and the operation of cohesion policy are
competences of REGI. However, given the ‘umbrella’ nature of the CPR, and given that three of the ESI Funds fall
under the competence of EP committees other than REGI (ESF-EMPL, EAFRD-AGRI, EMFF-PECH), it also remains to
be seen how the voice of these committees can be taken into account in the structured dialogue, especially in cases
where reprogramming or suspension will affect programmes under those three ESI Funds.

Finally, it should be noted that an ‘economic dialogue’, involving the EP, is in place in the field of economic governance,
under Council Regulation (EC) No 1466/97 of 7 July 1997 on the strengthening of the surveillance of budgetary positions
and the surveillance and coordination of economic policies (amended in 2005 and 2011).
Given the differences between the two policy areas, the application of potential analogy between the two processes is
limited. Regulation 1466/1997 describes the process in detail (Article 2-ab), making reference to the ‘competent committee’
of the EP, the items that might be subject to such dialogue, etc.

5. Council formation deciding on the issue

There is a strong linkage between cohesion policy and broader economic governance processes, the ownership of which
belongs to diverse players at both EU and national level.For diverse reasons, at EU level cohesion policy does not have a
Council formation of ‘cohesion policy ministers’: instead, debates and decisions are taken in the General Affairs Council10.

9 'Opinion' in this context is not equivalent to the opinions adopted under Rules 53-54 of the Rules of Procedure of the European
Parliament.

10 There is an informal platform debating cohesion policy in general and urban and territorial issues in particular: the so-called ‘informal
ministerial meetings’. These are organised by the Presidencies of the Council of the European Union: thus whether such a meeting
takes place is decided by the rotating Presidencies; and the meetings are included in their programme.
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Given the links between the two policy areas, and the decision-making powers conferred on the Council in Article 23 with
respect to suspensions, it seems worthwhile to follow the outcome of discussions inside the Council with regard to the
formation that will be responsible for this topic. Relevant statements in this regard are included in paragraphs 33-35 of the
Council conclusions on the Sixth report on economic, social and territorial cohesion, adopted during the meeting of the
General Affairs Council (18-19 November 2014)11.

It should be recalled that the EP has called in several resolutions12 for the creation of a specific Council formation for
cohesion policy, taking the view that such an institutional development in the Council would lead to a better flow of
information and rapid development of cohesion policy.

6. Next steps - towards review in 2017

Article 23.16 foresees a review of the application of the measures linking effectiveness of ESI Funds to sound economic
governance. This review is due in 2017, and includes a report to be prepared by the Commission and to be submitted to
the EP and the Council, if necessary accompanied by a legislative proposal (the 2017 review is without prejudice to other
reviews triggered by events under Article 23.17).

Given the obligation of the Commission to keep the EP informed of the implementation of Article 23, it should be possible
for REGI to gain sufficient and well-updated insight into the challenges faced, lessons learned and problems encountered.
This should facilitate the work of the REGI Committee when it comes to the scrutiny of the Commission’s review in 2017 and
the report transmitted to the EP.

Relevant research finding for further reflection:

 It seems necessary that the review and the subsequent report should include input on the results achieved by the
application of this article, in terms of describing for example the extent to which the reprogramming exercise
under the first strand has supported relevant CSRs and Council recommendations. Bearing in mind, however,
the timing of the review, 2017 might be too early to draw conclusions on the ways this measure contributes to
sound economic governance. However, throughout the programming period REGI could follow up the ‘results’ of
measures under Article 23, should they be applied. Such follow-up could look into issues such as the contribution of
reprogramming under Article 23 to sound economic governance, its support for the implementation of Council
recommendations, and its impact on programme implementation.

7. Summary of EP positions during the legislative process13

The European Parliament had had clear views and a strong opposition to ‘macro-economic conditionality’ before and
throughout the negotiations on the legislative package for 2014-2020.
The main argument of the EP was that such conditionality, not being closely linked to the architecture proper of
cohesion policy, would punish sub-national level actors for failures of processes that are steered at national level, and that it
would therefore be counterproductive for the development of regions and municipalities.

Therefore, in its negotiating mandate of 27 November 2012 on the CPR, REGI adopted an amendment deleting ex-Article
21 in its entirety14, but at the same time altered ex-recital 1915 by limiting such conditionality to the Cohesion Fund - thus

11 Provisional version: http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/genaff/145844.pdf
12 For example: Paragraph 45 of European Parliament resolution of 24 March 2009 on the Green Paper on Territorial Cohesion and the

state of the debate on the future reform of cohesion policy (2008/2174(INI)).
13 Further details on the history and outcome of negotiations:

European Union Cohesion Policy 2014-2020:
http://www.europarl.europa.eu/document/activities/cont/201407/20140728ATT87362/20140728ATT87362EN.pdf
Vademecum on EU Cohesion Policy and the REGI Committee:
http://www.europarl.europa.eu/document/activities/cont/201407/20140728ATT87364/20140728ATT87364EN.pdf

14 CPR, Mandate for opening interinstitutional negotiations adopted by the Committee on Regional Development at its meeting on 11
July and 27 November 2012, AM 58.

15 CPR, Mandate for opening inter-institutional negotiations adopted by the Committee on Regional Development at its meeting on 11
July and 27 November 2012, AM 244.



keeping the option of maintaining the provisions in force in the 2007-2013 period under the Cohesion Fund Regulation16. In
accordance with the amendments to the CPR, REGI also adopted corresponding provisions in its mandate on the draft
Cohesion Fund regulation17.

It became apparent during the negotiations that both Council and Commission had strong views as to the inclusion of
an article on macroeconomic conditionality applicable to all five ESI Funds, and thus it became less and less likely that
the EP Negotiating Team would be able to defend its position on the rejection of such provisions to be included in the CPR.
An attempt was made by the EP by trying to insist on the deletion of the second strand of measures, claiming that this
has no direct link to cohesion policy, and that it is only the first strand of the measures that can be regarded as the
strengthening of a link between cohesion policy instruments and structural/fiscal reforms. This proposal was also rejected by
the Council and Commission.

Against this backdrop, and as a result of thorough reflections related to policy content and strategy, the EP negotiators
developed an approach aiming at altering the article as proposed by the Commission (and as amended by the Council in
its Partial General Approach which constituted the negotiating mandate of the Council), through the introduction of
several safeguards and mitigating factors and through providing more transparency in the application of these
measures. The EP team succeeded in finding a compromise on many of its requests, which were incorporated in the final
text of Article 23. The following table presents the key request of the EP Negotiating Team during the process, and the
corresponding final provisions in Article 23:

Table 1 - EP negotiating team - positions incorporated into the final text of Article 23 of the CPR
EP request Provisions in Article 23

1. Rebranding of the term ‘macroeconomic
conditionality’ to further stress that these measures
are acceptable to the extent that they are to be
linked as much as possible to the machinery of
cohesion policy.

Introducing a new title to the Article, and removing
the term ‘macroeconomic conditionality’ from the
CPR.
Deletion of links to Stability and Growth Pact in the
first strand by deletion of the former Article 21(1)b
referring to Articles 121(4), 126(7) and 126(9) TFEU.

2. It is necessary to establish clearer links with the
overall architecture of cohesion policy in the first
strand than are present in the Commission
proposal/Council text.

Clearer provisions in first strand to clearly separate it
from the second strand, included in Article 23.6-8
(procedures under the two strands were not clearly
separated in either the Commission proposal or the
Council position).
Creation of a clear link to the European Semester
cycle by introducing the term of ‘relevant country-
specific recommendations’ into Article 23.1 (notion
defined in Article 2.35 of the CPR).
Deletion of links to Stability and Growth Pact in the
first strand by deletion of the former Article 21(1)b
referring to Articles 121(4), 126(7) and 126(9) TFEU.

3. Only relevant CSRs (following the definition
introduced in the CPR) should be considered when it
comes to reprogramming requests addressed to
Member States.

Introducing the term ‘relevant country-specific
recommendations’ into Article 23.1 (notion defined
in Article 2.35 of the CPR).
Deletion of links to Stability and Growth Pact in the
first strand by deletion of the former Article 21(1)b
referring to Article 121(4), 126(7) and 126(9) TFEU.

4. Frequent reprogramming requests have to be
avoided, since this would disrupt programme
implementation.

Reprogramming requests cannot be made by the
Commission to the same programmes in two
consecutive years (laid down in Article 23.2).

16 Article 4 of Council Regulation (EC) No 1084/2006 of 11 July 2006 establishing a Cohesion Fund and repealing Regulation (EC) No
1164/94.

17 Mandate for opening interinstitutional negotiations adopted by the Committee on Regional Development at its meeting of 11 July
2012 on the proposal for a regulation of the European Parliament and of the Council on the Cohesion Fund and repealing Council
Regulation (EC) No 1084/2006, AM 11 and AM 36.
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EP request Provisions in Article 23
5. The period of application of suspensions should
be limited, also keeping in mind the decommitment
rule and its application towards the end of the
programming period.

Limiting reprogramming requests to the period of
2015-2019 (Article 23.2).
Provisions (reference to ‘next financial year’)
clarifying that capping of suspension of
commitments is calculated on an annual basis in
Article 23.11 (a) and (c).
An unsuccessful attempt was made to introduce a
derogation from the decommitment rule for suspended
commitments.

6. The stage of the programme cycle should be taken
into account when suspensions are decided upon.

Limiting reprogramming requests to the period of
2015-2019 as set out in Article 23.2
Provision introduced into Article 23.11 (last
subparagraph) to take into account the stage of the
programme cycle, in particular the period remaining
for using the funds following the re-budgeting of
suspended commitments.

7. Preference for only commitments and not
payments being subject to suspensions; and
requesting clarifications that only commitments of
the year that follows the date of the suspension
decision are to be considered in the process.

Suspension of commitments will only affect the year
following suspension (Article 23.10); suspension of
payments only applies from the next claim
submitted, in both strands (paragraphs 6 and 9 of
Article 23.6).

8. Capping of the level of sanctions to be applied in
both strands.

Double capping methodology for the suspension of
commitments introduced in the second strand in
Article 23.11, and a cap introduced under the first
strand in Article 23.7.

9. Introducing sophisticated mitigating criteria
(socio-economic criteria) when it comes to the level
of sanctions applied, with the argument that the
application of Article 23 should not jeopardise the
goals of the policy as set out in the TFEU and as
aligned with the Europe 2020 strategy.

Inclusion of more specific mitigating criteria on
economic and social circumstances in Article 23.7
and 23.11 with detailed provisions on the scope and
level of suspensions being included in the newly
created Annex III to the CPR.

10. Adopting (and not rejecting) Commission
proposals for suspension of commitments with
qualified majority voting in the Council.

Reversed qualified majority voting was maintained
in Article 23.10.

11. Involving the EP in the decision-making process
and inclusion of clear provisions in the CPR in this
regard.

Explicit provisions (structured dialogue, transmission
of information, review clauses) introduced in Article
23.15-17 with regard to keeping the EP informed
and involved.

12. Avoiding the parallel application of the first and
second strands of measures.

Explicit provisions introduced in Annex III, point 2
to make sure that the two strands are not activated
simultaneously.

13. Considering national co-financing when
determining the level of the public deficit and a
possible triggering of suspension.

The proposal was not incorporated into the final
text of Article 23, but the importance of co-financing
is mentioned in recital 26 of the CPR, in relation to
the second strand.



List of Abbreviations

AGRI Committee on Agriculture and Rural development

CPR Common Provisions Regulation

CSR Country-specific recommendation

EAFRD European Agricultural Fund for Rural Development

EMFF European Maritime and Fisheries Fund

EMPL Committee on Employment and Social Affairs

EP European Parliament

ERDF European Regional Development Fund

ESF European Social Fund

ESI Funds European Structural and Investment Funds

NRP National Reform Programme

PA Partnership Agreement

PECH Committee on Fisheries

REGI Committee on Regional Development
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