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Consolidation and simplification of three Directives in the area of 
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This briefing is one of a series of 'Implementation Appraisals', produced by the European Parliamentary Research 
Service (EPRS), on the operation of existing EU legislation in practice. Each such briefing focuses on a specific EU 
law which is, or will shortly be, subject to an amending proposal from the European Commission, intended to 
update the current text. 'Implementation Appraisals' aim to provide a succinct overview of material publicly 
available on the implementation, application and effectiveness of an EU law to date - drawing on available inputs 
from, inter alia, the EU institutions and advisory committees, national parliaments, and relevant external 
consultation and outreach exercises. They are provided to assist parliamentary committees in their consideration 
of the new Commission proposal, once tabled.  
 

 

                                                           
1 Directive 98/59 consolidates Directive 75/129, as amended by Directive 92/56.  
2 Directive 2001/23 codifies the original Directive 77/187, as amended by Directive 98/50. 
3 COM (2007) 334 final 
4 COM (2008) 146 final  
5 Based on the information available, there are no newer implementation reports of the Directives. 

EP committee responsible at time of adoption of the EU legislation:  Committee on Employment and Social 
Affairs (EMPL)  

Date of adoption of original legislation in plenary: 16 June 1998 (Directive 98/591), 25 October 2000 (Directive 
2001/232) and 5 February 2002 (Directive 2002/14) respectively. 

Deadline for transposition: 19 February 1977 (Directive 98/59), 16 February 1979 (Directive 2001/23) and 23 
March 2005 (Directive 2002/14) respectively. 

Date foreseen for review of legislation in question:  
- Directive 98/59 does not explicitly presume the review of its application. However, the original Directive 75/129 

(consolidated by Directive 98/59) included a review clause (Article 7) requiring the Commission to review the 
Directive 'within two years following expiry of the two year period' given to the Member States 'to bring into 
force the laws, regulations and administrative provisions needed in  order to comply with the Directive'. The 
Commission report on implementation of Directive 98/59 was published in August 1999. 

- Directive 2001/23 (Article 10) requires that the Commission shall submit to the Council an analysis of the effect 
of the provisions of this Directive before 17 July 2006. It shall propose any amendment which may seem 
necessary. The review3 was published in June 2007. 

- Directive 2002/14 (Article 12) requires that not later than 23 March 2007, the Commission shall, in consultation 
with the Member States and the social partners at Community level, review the application of this Directive 
with a view to proposing any necessary amendments. The review4 was published in March 2008.5 

Timeline for new amending legislation: The Commission Work Programme 2015 (Annex III - REFIT Actions) noted 
that actions connected with consolidation and simplification of the three abovementioned Directives in the area 
of information and consultation of workers will be taken in the course of 2015.    

http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1432136799736&uri=CELEX:31998L0059
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1432136885613&uri=CELEX:32001L0023
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1432136996241&uri=CELEX:32002L0014
http://ec.europa.eu/social/BlobServlet?docId=2890&langId=en
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1432137269729&uri=CELEX:52007DC0334
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1432105607687&uri=CELEX:52008SC0334
http://ec.europa.eu/atwork/pdf/cwp_2015_refit_actions_en.pdf
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1. Background 
Since the 1970s, various regulatory steps in the area of employee involvement and social dialogue, including the 
issue of information and consultation of workers were taken at European level. Nowadays, the core objectives of 
European social policy as set out in Article 151 the Treaty on the Functioning of the European Union (TFEU) 
include, among others, the dialogue between management and labour and the combating of exclusion. With a 
view to achieving the objectives of the European social policy, the EU supports and complements the activities of 
the Member States in the field of the information and consultation of workers.6 
 
The right of workers to information and consultation within the undertakings constitutes a fundamental social 
right. Pursuant to Article 27 of the Charter of Fundamental Rights, workers or their representatives must, at the 
appropriate levels, be guaranteed information and consultation in good time in the cases and under the 
conditions provided for by EU law and national laws and practices.7  
 
This Implementation Appraisal concentrates on three Directives in the area of information and consultation of 
workers subject to simplification and/or consolidation according to the CWP 2015:  
 

- Directive 98/59 on the approximation of the laws of the Member States relating to collective 
redundancies;  

- Directive 2001/23 on the approximation of the laws of the Member States relating to the safeguarding 
of employees' rights in the event of transfers of undertakings, businesses or parts of undertakings or 
businesses and; 

- Directive 2002/14 establishing a general framework for informing and consulting employees in the 
European Community (the Directives). 

 
These Directives deal with employee involvement at national level, i.e. within an individual EU Member State. 
The cases of a cross-border employee involvement are covered by other directives, mainly by Directive 2009/38 
on the establishment of a European Works Council or a procedure in Community-scale undertakings and 
Community-scale groups of undertakings for the purposes of informing and consulting employees, Directive 
2003/72 supplementing the Statute for a European Cooperative Society with regard to the involvement of 
employees or Directive 2005/56 on cross-border mergers of limited liability companies. The CWP 2015 does not 
indicate that the directives specifying such cross-border cases will be amended together with the other 
abovementioned Directives. 
 
Although the Directives cover the same issue - the workers' right to information and consultation - they have a 
different character. While Directive 98/59 and Directive 2001/23 concern this right in specific (critical) situations, 
collective redundancies and transfer of undertakings, Directive 2002/14 concerns the exercise of this right in 
general circumstances.  
 
The purpose of Directive 2002/14 is to establish a general framework setting out minimum requirements for the 
right to information and consultation of employees in undertakings or establishments within the Community8. 
The purpose of Directive 98/59 is to provide greater protection to workers in the event of collective 
redundancies and the purpose of Directive 2001/23 is to provide for the protection of employees in the event of 
a change of employer, in particular to ensure that their rights are safeguarded9. In connection with the last 
directive one has to underline the fact that only Article 7 of Directive 2001/23 deals with the right of workers to 
information and consultation. The Directive 2001/23 also covers some other substantive rights of workers, for 
example, rights of transferors and transferees and provisions on safeguarding employees' rights (Chapter II of 
Directive 2001/23). Also Directive 98/59 goes further than just setting down the rules for information and 

                                                           
6 Article 153, 1 (e) TFEU.   
7 2010/C 83/02 
8 Article 1(1), Directive 2002/14. 
9 Recital 3, Directive 2001/23. 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32000X1218%2801%29&qid=1429791915883&from=EN


3 

consultation of workers in case of collective redundancies. Among other things it also sets out notification 
obligations of employers.10 
 
The Directives do not cover three groups of employees: seafarers, employees in the public administration and 
employees in small and medium-sized enterprises.11 With regard to seafarers, the Commission submitted a 
proposal for a Directive on seafarers amending Directives 2008/94, 2009/38, 2002/14, 98/59 and 2001/23.12 
The proposal intends to amend the three Directives, subject of this briefing, in connection to the workers' right 
to information and consultation while recognising an unconditional right to information and consultation of 
seafarers. The proposal is currently (as of 3 June 2015) awaiting the first reading in the Parliament. 
 
In July 2013, the Directives were subject to a fitness check.13 With regard to the fitness check, the Commission 
noted that "while the Directives are fit for purpose, the fitness check revealed concerns by some stakeholders 
especially at company level as regards the coherence of certain definitions between Directives."14 As a result, 
the Commission decided to consider a recast15 of the Directives. Later in 2013, the Commission communicated16 
that it "will give consideration to the consolidation of three directives on information and consultation of 
workers, following on from a Fitness Check and subject to the results of the consultation of social partners".17 
 
In Annex III (REFIT Actions) to the CWP 2015, the Commission announced that the actions connected with 
consolidation and simplification of the Directives will be taken in the course of 2015.  
 
 
 
2. EU-level reports, evaluations and studies  
The issue of social dialogue including information and consultation of workers was included in various reports 
and ex-post evaluations on the operation of the legislation in question, in particular: 
 
• European Parliament Study - Impact and Assessment of EU Directives in the field of Information & 

Consultation18  
 

This 2007 study, requested by the European Parliament (Committee on Employment and Social Affairs) reviewed 
the impact of the Directives in the field of information and consultation of workers.19 The study raised some 
more general concerns regarding the responsibilities of European and national authorities and social partners in 
ensuring that workplace democracy keeps pace with the increasing economic integration of the European Union. 
It also presented the background to the possible consolidation/codification of information and consultation 
legislation. 
 

                                                           
10 Pursuant to Article 3 (1) of Directive 98/59 employers have to notify the competent public authority in writing of any projected 
collective redundancies. 
11 Pursuant Article 3 (1) a) of Directive 2002/14, the Directive is applicable only to undertakings with 50 or more employees and to 
establishments with 20 or more employees. Pursuant Article 1 (a) (i) of Directive 98/59, collective redundancies are dismissals 
where number of redundancies is at least 10 in establishments normally employing more than 20 and less than 100 workers; at 
least 10% of the number of workers in establishments normally employing at least 100 but less than 300 workers and at least 30 in 
establishments normally employing 300 workers or more.  
12 COM (2013) 0798 
13 See, point 2. EU-level reports, evaluations and studies. 
14 Commission Staff Working Document: 'Regulatory Fitness and Performance Programme (REFIT): Initial Results of the Mapping of 
the Acquis (SWD (2013) 401 final), p. 40. 
15 According to the Commission, recast brings together in a single new act a legislative act and all the amendments made to it. The 
new act passes through the full legislative process and repeals all the acts being recast. Recasting involves new substantive 
changes, as amendments are made to the original act during preparation of the recast text. See, 
http://ec.europa.eu/dgs/legal_service/recasting_en.htm, accessed in June 2016. 
16 COM (2013) 685 final  
17 Ibid., p. 6. 
18 IP/A/EMPL/FWC/2006-03/SC1 
19 The study was carried out an external contractor (Applica sprl). 

http://www.oeil.ep.parl.union.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2013/0390(COD)
http://www.oeil.ep.parl.union.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2013/0390(COD)
http://ec.europa.eu/smart-regulation/docs/20131002-refit_en.pdf
http://www.google.be/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CCcQFjAA&url=http%3A%2F%2Fwww.europarl.europa.eu%2Fdocument%2Factivities%2Fcont%2F201107%2F20110718ATT24311%2F20110718ATT24311EN.pdf&ei=maNMVbOnJIjA7AbizYD4Bg&usg=AFQjCNEkcMEYp1pEuclshWwGhDR4mrjaHQ&bvm=bv.92765956,d.ZGU
http://ec.europa.eu/smart-regulation/docs/reg_fitn_perf_prog_en.pdf
http://ec.europa.eu/dgs/legal_service/recasting_en.htm
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The study discovered several weaknesses of the Directives especially from the perspective of employees.  The 
weaknesses included: 
 

 - a limited impact of information and consultation arrangements to protection of employees against job losses;  
 - thresholds of the information and consultation Directives, meaning that some 25% of employees in 

manufacturing and 50% of employees in services are not covered;  
 - limited impact of Directive 2002/14 because of its thresholds. 
 
The study made several recommendations with regard to information and consultation of workers. Among 
others it recommended:  
 

 - to advocate more monitoring and comparative EU-wide research regarding information and consultation 
practices in the Member States;  

 - to encourage the European Commission to pursue its proposal to consolidate Community information and 
consultation legislation;  

 - to encourage the Member States to work individually, and together, in order to ensure more effective 
enforcement of EU legislation at national level;  

 - to press the European Commission and the European social partner organisations to develop additional, 
parallel, ways of promoting best practice information and consultation arrangements for the 40% or so of 
employees who are excluded from the protection of legislation or,  

 - to promote the wider economic and employment benefits of the EU social model, with the information and 
consultation of employees at its heart. 

 
 
• European Commission Report on Directive 2001/23 on the approximation of the laws of the Member 

States relating to the safeguarding of employees' rights in the event of transfers of undertakings, 
businesses or parts of undertakings or businesses (June 2007)20 

 

The 2007 Commission report reviewed Directive 2001/23 in the light of the experience which has been acquired 
and, in particular, of the case-law of the Court of Justice, taking into account the answers of the Member States 
and the social partners to the questionnaire21 which was sent to them in 2006 by the Commission.  
 
The report noted that the Directive "introduced the principle of the retention of employment contracts despite a 
change in the legal personality of the employer into the legal orders of several Member States which did not 
previously recognise this principle". It also underlined the fact that a correct balance between the protection of 
employees and the freedom to pursue an economic activity is important to ensuring that numerous 
restructuring operations in Europe are socially more acceptable. The Commission noted that the lack of coverage 
of cross-border transfers and cross-border mergers in this Directive may cause uncertainty. On this specific 
question it consulted the social partners with the result that these transnational issues were covered by other 
directives.22 
 
 
•  Communication from the European Commission on the review of the application of Directive 2002/14 in 

the EU (March 2008)23 
 

In accordance with the Directive, the Commission consulted the Member States and the European social 
partners by means of a questionnaire on the review of the application of the Directive. Several Member States 
noted that it was too early to make an assessment of the Directive as it was only recently transposed into their 
legal systems.24 In this connection, the Commission noted that more time is needed to make a final assessment 

                                                           
20 COM (2007) 334 final 
21 This questionnaire is included in Annex 1 of the Commission report. 
22 Directive 2005/56 on cross-border mergers of limited liability companies, Regulation 2157/2001 on the Statute for a European 
Company and Regulation 1435/2003 on the Statute for a European Cooperative Society. 
23 COM (2008) 146 final 
24 Transposition deadline was 23 March 2007. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1432198227723&uri=CELEX:52007DC0334
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1432198431824&uri=CELEX:52008DC0146
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52008SC0334&qid=1432198672136
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of the effects of the Directive. The European social partners noted that the Directive positively influences 
national legal systems with regard to the right of workers to information and consultation. In general, they 
qualified the Directive is sufficiently flexible and suitable. 
 
As the main challenge of the Directive the Commission described the need to ensure its full and effective 
transposition and enforcement by the Member States. It highlighted the fact that the EU Member States must 
be actively involved in this procedure. The Commission has identified a number of issues which raise either 
questions of interpretation of the Directive (for example, the term 'employees' representatives') or doubts as 
regards the compliance of implementing measures with the Directive. The Commission also noted that there 
was no need to amend the Directive. 
 
 

• Commission Staff Working Document accompanying the Communication from the Commission on the 
review of the application of Directive 2002/14 in the EU (March 2018)25  

 
In 2008, the European Commission adopted a document accompanying the abovementioned Communication. 
The working document examines the transposition of specific provisions of Directive 2002/14 into the national 
laws of the EU Member States. Among others, the document looks specifically at the transposition of the main 
definitions of the Directive (for example: information, consultation, employees' representative), at the 
thresholds set by the Directive and at the sanctions for infringements of the Directive by the employees or the 
employees' representatives. 
 
 

• Assessment of the European added value of an EU measure on information and consultation of workers, 
anticipation and management of restructuring processes (November 2012)26 

 

In 2012, the European Added Value Unit (EAVA) of the Directorate for Impact Assessment and European Added 
Value of the European Parliament carried out a European added value assessment of the Directives. This study 
was requested by the Committee on Employment and Social Affairs (EMPL) to support its work on a legislative 
initiative report with recommendations to the Commission on Information and consultation of workers, 
anticipation and management of restructuring.27     
 
The study found that the EU legislative framework in the field of information and consultation of workers, 
among others, does not: 
 

 - deal significantly with anticipation and long-term planning, providing at most for information and 
consultation of employee representatives on the probable development of the company’s activities and 
economic situation, and on the probable development of employment and on any anticipatory measures 
envisaged; 

 - provide for general training obligations on employers or entitlements for workers (except in specific areas 
such as health and safety); 

 - require employers to treat redundancies as a last resort or to consider any specific alternatives before 
proceeding to redundancies; 

 - oblige employers to draw up and implement any form of social plan – while employers are obliged to 
negotiate with employee representatives, they are not required to reach agreement; 

 - provide explicitly for the involvement of any external stakeholders in anticipating or managing restructuring, 
except for the notification of prospective collective redundancies to the relevant public authorities or 

 - require public authorities in the Member States to take particular action to support, promote or monitor the 
anticipation and management of change in companies or regions. 

 
 
 

                                                           
25 SEC (2008) 334 
26 EAVA 2/2012 
27 See, point 3, European Parliament position/MEP questions, European Parliament resolution of January 2013 (2012/2061(INL)). 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52008SC0334&qid=1432198672136
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2012/494459/IPOL-JOIN_ET%282012%29494459_EN.pdf
http://www.oeil.ep.parl.union.eu/oeil/popups/ficheprocedure.do?reference=2012/2061(INL)&l=en
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The main conclusions of the study showed that: 
 

 - a high level of information and consultation accompanied by appropriate training may generate positive 
effects on employability and adaptability; 

 - a research and experience show that information and consultation are positive for both workers and 
employers; 

 - an intervention at EU level could provide an integrated and coherent approach to dealing with restructuring, 
which is currently lacking in legislation, 

 - costs are generally acknowledged, but seen as worth paying in order to create the conditions for economic, 
social and technological development. 

 
 
• Commission Staff Working Document: ‘Fitness check’ on EU law in the area of Information and 

Consultation of Workers (June 2013)28  
 

In its Work Program 2010 (CWP 2010), the Commission foresaw to review the entire body of legislation in 
selected policy fields in order to keep regulation 'fit for purpose'. The CWP 2010 designed four pilot areas which 
included: environment, employment and social policy, transport and industrial policy. In the area of employment 
and social policy the Directives that are a subject to the present briefing were chosen. The main objective of the 
fitness check in the area of information and consultation of workers was to identify excessive burdens, overlaps, 
gaps, inconsistencies or obsolete measures which may have appeared since the Directives at issue were initially 
adopted and implemented.29 The fitness check was designed to be evidence based covering legal, economic and 
social themes related to the EU legislation on information and consultation of workers.30  
 
A fitness check is supposed to be a comprehensive evaluation of a policy area using five evaluation criteria - 
effectiveness, efficiency, relevance, coherence, EU added value.31 This general template is mostly reflected in 
the fitness check, while assessing relevance, effectiveness, efficiency and coherence of the Directives. However, 
it did not use the European added value as a special evaluation criterion. 
 
The fitness check suggested that the three Directives are broadly 'fit for purpose'. They consolidate the 
fundamental social right of workers to be informed and consulted at the workplace. Furthermore it was 
suggested that these directives, while prescribing minimum requirements for information and consultation of 
workers, are flexible enough to be adapted to the specific needs of the EU Member States.32 The fitness check 
underlined crucial importance of information and consultation of workers for developing good practices in 
anticipating changes in undertakings and preparing and managing restructuring properly.  
 
The Commission described in this document several limitations, gaps and shortcomings of the Directives, in 
particular:  
 

 - an exclusion of smaller enterprises, seafarers and public administration from the scope of the Directives,  
 - a limited number of information and consultation bodies among the establishments covered by the 

Directives, 
 - a formal and limited involvement of information and consultation bodies in the consultation process, 
 - a limited strategic importance of involvement of information and consultation bodies, 
 - various costs of employees and employers linked with the exercise of this right, 
 - an insufficient awareness of rights and obligations falling into the scope of information and consultation 

among workers and 
 - a lack of consistency of the definitions of the terms 'information' and ' consultation'. 
 

                                                           
28 SWD (2013) 293 
29 Commission Staff Working Document: 'Fitness check' on EU law in the area of information and consultation of workers, p. 11. 
30 Ibid., p. 10. 
31 Better Regulation "Toolbox", May 2015, p. 271. Better Regulation "Toolbox" complements the Better Regulation Guideline 
presented in SWD(2015) 111. 
32 Commission Staff Working Document: 'Fitness check' on EU law in the area of information and consultation of workers, p. 36. 

http://ec.europa.eu/social/BlobServlet?docId=10415&langId=en
http://ec.europa.eu/atwork/pdf/cwp2010_en.pdf
http://ec.europa.eu/smart-regulation/guidelines/docs/br_toolbox_en.pdf
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The fitness check also discovered various shortcomings relating to the enforcement of the national transposing 
legislation, which mainly falls within the competence of the national authorities, and various shortcomings 
relating to insufficient awareness of rights and obligations relating to information and consultation at company 
level. In these points the fitness check noted that the potential of the Directives has not been fully exploited in 
all Member States. 
 
The Commission proposed various possible responses to these shortcomings (including further research and 
sectoral social dialogue). At the same time the fitness check noted that legislative intervention at EU level may 
not be the most appropriate means of tackling all the gaps and shortcomings. In this regard, it referred to 
powers of Member States to take action where necessary and to adopt more protective measures, as 
appropriate, with due respect for national traditions and EU law. Nonetheless, in connection to the issue of the 
coherence and consistency of the Directives the Commission considered a possibility of their consolidation 
and/or simplification.33  
 
The Commission's fitness check was mainly based on an outsourced study 'Operation and effects of information 
and consultation directives in the EU/EEA countries'34 finalised in October 2012. This study confirmed that the 
Directives are generally 'fit for purpose'. Nonetheless it noted that the legislation’s overall effectiveness is 
evaluated somewhat less positively than its relevance, efficiency and coherence. In other words, it is delivering 
below its potential.35 
 
 
3. European Parliament position / MEP questions 
The European Parliament adopted several resolutions dealing with social dialogue including workers' right on 
information and consultation. 
 
• European Parliament resolution of 10 May 2007 on strengthening European legislation in the field of 

information and consultation of workers36 
 

The resolution called on the European Commission to take initiatives with a view to reviewing and updating 
Community legislation concerning information and consultation of workers, in order to ensure a coherent and 
efficient framework of law, guarantee legal certainty and improve the realisation of the social dialogue between 
the national and the European levels. Furthermore it called on the Commission to present Parliament with a 
timetable for the review and modernisation of EU legislation on information and consultation, on collective 
redundancies, and on safeguarding employees' rights in the event of transfers of undertakings. Last, but not 
least, the European Commission was called on to take prompt action to ensure that adequate implementation 
takes place in the Member States as regards information and consultation of workers and to notify those 
Member States where directives concerning information and consultation remain unimplemented.  
 
In July 2007, the European Commission came forward with a follow up to the resolution.37 With relation to 
Directive 2002/14, the Commission stated that it was preparing a report on the implementation of the directive. 
To this end, it sent a questionnaire to the Member States and the social partners in order to obtain their views. 
As to Directive 2001/23, the Commission argued that earlier in 2007 it presented a report on the Directive.38 
Nonetheless, the Commission acknowledged that there was an absence of any specific provisions on cross-
border transfers in the Directive. As a consequence it intended to launch a consultation of the social partners on 
this subject.39  

                                                           
33 Ibid., p. 38. 
34 Study was carried out by Deloitte.  
35 Operation and effects of information and consultation directives in the EU/EEA countries, October 2007, p. 173. 
36 2007/2546(RSP) 
37 SP(2007)3440 
38 See, above point 2. EU-level reports, evaluations and studies. 
39 In 2013, the Commission held a public consultation on the cross-border transfers of registered offices of companies. It noted the 
results of this consultation in a summary statement. 

http://ec.europa.eu/social/BlobServlet?docId=10440&langId=en
http://ec.europa.eu/social/BlobServlet?docId=10440&langId=en
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P6-TA-2007-185
http://www.europarl.europa.eu/oeil/spdoc.do?i=13608&j=1&l=en
http://ec.europa.eu/internal_market/consultations/2013/seat-transfer/docs/summary-of-responses_en.pdf
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• European Parliament resolution of 19 February 2009 on the implementation of Directive 2002/14 
establishing a general framework for informing and consulting employees in the European Community40 

 

In this resolution the European Parliament, inter alia, called on the Member States to correctly transpose 
Directive 2002/14; to take into account endangered workers as young workers, women working part-time or 
workers employed for short periods on fixed-term contracts; to define precisely the term 'information' without 
leaving a scope for alternative interpretations; to impose a list of effective, proportional and dissuasive 
sanctions. In general, the European Parliament called upon the Member States to strengthen their endeavours 
to positively influence the social dialogue between employers and employees. At the same time the Parliament 
urged the Commission to take measures to guarantee the effective transposition of Directive 2002/14. Last, but 
not least, the European Parliament underlined the need to eliminate duplications and contradictions in the all 
existing directives (at national and trans-national level) and called upon the Commission to consider a need to 
coordinate these directives. 
 
In April 2009, the European Commission came forward with a follow up to this resolution.41 The Commission 
welcomed that the Parliament had acknowledged that more time is needed for the evaluation of the effects of 
the Directive. It agreed that the priority is to ensure the full and effective transposition and enforcement of the 
Directive, in cooperation with the stakeholders concerned. As regards the request to consider the need to 
coordinate the Directives the Commission recalled that this question was discussed and that the majority of the 
stakeholders were against it. 
 
 
• European Parliament resolution of 15 January 2013 with recommendations to the Commission on 

information and consultation of workers, anticipation and management of restructuring42  
 

In January 2013, European Parliament adopted a legislative own-initiative report (also known as the 'Cercas 
Report') with recommendations to the Commission on information and consultation of workers, and on 
anticipation and management of restructuring. By this resolution the European Parliament called on the 
Commission to assess whether it is necessary to take steps at Union level to supervise the activities of 
companies in order to prevent abuse of any kind with prejudicial effects, particularly on workers and to ensure 
that dismissals are seen as a last resort after having considered all possible alternatives, without this diminishing 
the competitiveness of enterprises. The European Parliament submitted a proposal to the Commission in 
compliance with Article 225 TFEU. The purpose of the proposed legislation was to promote and facilitate 
information and consultation in economic change and to improve the way in which companies, workers' 
representatives, public authorities and other relevant stakeholders anticipate, prepare and manage in a socially 
and environmentally responsible way corporate restructuring. The resolution included various recommendations 
on long-term strategic planning; adaptability and employability of workers; on anticipation of employment and 
skills needs; on information and consultation concerning business decisions; on agreements on managing 
restructuring processes and on minimising external economic and social and environmental impacts. 
 
In April 2013, the European Commission came forward with a follow up to this resolution. In the follow up it 
informed the Parliament about its intention to propose a communication establishing a Quality Framework for 
Restructuring and anticipation of change. The communication was proposed in 2013 and it addressed the EU 
legislation and initiatives in the field of information and consultation of workers. The Commission promised to 
keep under review the need to revise the proposed quality framework and to keep the European Parliament 
informed within a given deadline. It also noted that such review might consequently prepare the ground for a 
future legislative proposal.  
 
 

• Other resolutions 
 

In a resolution of February 201443, the European Parliament emphasised that improving health and safety at 
work and the information and consultation of workers are two important keys to strengthening productivity and 
competitiveness in the European economy and stressed that strong and stable regulation in those areas does 
                                                           
40 2008/2246(INI) 
41 SP(2009)2154 
42 2012/2061(INL) 
43 2013/2077(INI) 

http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P6-TA-2009-61
http://www.europarl.europa.eu/oeil/spdoc.do?i=16667&j=0&l=en
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bTA%2bP7-TA-2013-0005%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN
http://www.europarl.europa.eu/oeil/spdoc.do?i=22274&j=0&l=en
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1432200413983&uri=CELEX:52013DC0882
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2014-0061
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2014-0061
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not hamper, but rather contributes to growth. And in a resolution of March 201544, the European Parliament 
noted that the Commission's objective ‘is to make EU law lighter, simpler and less costly for the benefit of 
citizens and enterprises’. The Parliament also stressed that a removal of regulatory barriers should not 
undermine the European social acquis including the field of information and consultation of workers.  
 
 
• Written questions 
 

Written question by MEP Proinsias De Rossa, January 2010 - The Member wanted to know how the 
Commission was responding to the European Parliament resolution of February 2009 on the implementation of 
Directive 2002/12, in particular to paragraph 30, which called on it to consider the need to coordinate Directives 
94/45, 98/59, 2001/23, 2001/86, 2002/14 and 2003/72 and Regulation 2157/2001 with a view to determining 
what changes may be required in order to eliminate duplications and contradictions. 
Answer given by Mr Andor on behalf of the Commission, March 2010 - The Commission responded that it 
regularly examines the coherence of the European directives in the field of employees’ information and 
consultation. The answer also noted that the Commission reviewed Directive 2002/14 and that it started the 
recasting process of Directive 94/45 on European Works Councils. 
 
Written question by MEP Marc Tarabella, January 2013 - With regard to resolution 2012/2061(INL)45 of the 
European Parliament, the Member wanted to know whether the Commission is planning to comply with 
Parliament’s request to submit as soon as possible after consulting social partners, a proposal for a legal act on 
information and consultation of workers, anticipation and management of restructuring, following the detailed 
recommendations set out in the annex to Parliament’s report. At the same time the Member asked about the 
Commission's ability to guarantee and ensure that guarantees are provided that redundancies will be regarded 
as a last resort and will only be envisaged after all other possible alternative options have been exhausted, 
without damaging the competitiveness of businesses. 
Answer given by Mr Andor on behalf of the Commission, March 2013 - The Commission said that in accordance 
with its commitment under the Framework Agreement on relations with Parliament, the Commission will inform 
the Parliament of the response it intends giving to the Parliament's request. In connection with the second part 
of the answer the Commission noted that it has no powers to interfere in specific company decisions leading to 
the closure of plants in Europe. However, it urges companies and all other stakeholders to anticipate human 
capital needs and carry out restructuring in a socially responsible way. In this regard, it drew attention to two 
sets of principles and guidelines46 that highlight the fact that redundancies should be the last resort after all 
other options are exhausted. 
 
Written question by MEP Inês Cristina Zuber, February 2013 - With regard to resolution 2012/2061(INL)47 of 
the European Parliament, the Member wanted to know whether the Commission intends to present any draft 
legislation based on the recommendations in the resolution. The Member also noted that according to the 
resolution, restructuring is only necessary in the context of the concept of ‘economic change’, based on the 
principle that there is no alternative and that redundancies are unavoidable with minimised impact. In this 
connection the Member inquired whether, in the Commission's view, processes where the only measure taken is 
that of making redundancies can really be called restructuring.  
Answer given by Mr Andor on behalf of the Commission, March 2013 - The Commission answered that it was 
considering how best to encourage and achieve wide observance of best practice in the field of restructuring and 
anticipation of change. It also promised to inform the Parliament of the action it intends taking in response to its 
request in accordance with Article 225 TFEU. With regard to the second question, the Commission explained 
that it uses the word ‘restructuring’ in a broad sense, encompassing both events of business reorganisation and 
adaptation to economic change in general. In both cases, restructuring should involve adjusting a company's 
workforce qualitatively (skills and qualifications required) and quantitatively (number of jobs) to the company 
structure, organisation or production processes. It underlined that it has been encouraging the stakeholders to 
engage in early preparation and discussion with a view to reducing as much as possible negative social and 
economic consequences of restructuring. 

                                                           
44 2014/2222(INI) 
45 See, the abovementioned resolution (the Cercas report). 
46 Orientations for reference in managing change and its social consequences and Commission’s Checklist on Restructuring 
Processes. 
47 See, the abovementioned resolution (the Cercas report). 

http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P8-TA-2015-0068
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bE-2009-6706%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN
http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2009-6706&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bE-2013-000891%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN
http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2013-000891&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bE-2013-001808%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN
http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2013-001808&language=EN
http://ec.europa.eu/social/BlobServlet?docId=2750&langId=en
http://ec.europa.eu/social/BlobServlet?docId=2741&langId=en
http://ec.europa.eu/social/BlobServlet?docId=2741&langId=en
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Members of the European Parliament have also tabled other questions which were partially related to the 
application (and breaches) of the Directives in practice.48  
 
 
4. Case law of the Court of Justice of the European Union 
The issues covered by the Directives were multiple times the subject of cases before the Court of Justice. In this 
regard one can mention various judgments where the Court of Justice reacted to references of national courts 
for preliminary rulings and gave authoritative interpretation of EU law:  
 

- Judgment of 30 April 2015, C-80/14 - USDAW and Wilson  
In this judgment the Court of Justice clarified that a dismissal of a single worker could not trigger the 
information and consultation procedures referred to in the provisions of Directive 98/59 (para. 63). 
 

- Judgment of 15 January 2014, C-176/12 - Association de médiation sociale 
In this judgment the Court of Justice noted that Article 27 of the EU Charter of Fundamental Rights, by 
itself or in conjunction with the provisions of Directive 2002/14, must be interpreted to the effect that, 
where a national provision implementing that directive is incompatible with European Union law, that 
article of the Charter cannot be invoked in a dispute between individuals in order to disapply that 
national provision (para. 48). 
 

- Judgment of 18 October 2012, C-583/10 - Nolan 
In this judgment the Court of Justice noted that Directive 98/59, in its present wording, does not apply 
to workers employed by public administrative bodies or by establishments governed by public law (para. 
33). It held that, by virtue of the exclusion laid in Directive 98/59, the dismissal of staff of a military base 
does not, in any event, fall within the scope of that directive, irrespective of whether or not it is a 
military base belonging to a non-member State (para. 43).   
 

- Judgment of 10 February 1988, C-324/86 - Tellerup v Daddy's Dance Hall 
In this judgment the Court of Justice ruled that employees are not entitled to waive the rights conferred 
on them by Directive 77/187 (codified by Directive 2001/23) and that those rights cannot be restricted 
even with their consent. This interpretation is not affected by the fact that, as in this case, the employee 
obtains new benefits in compensation for the disadvantages resulting from an amendment to his 
contract of employment so that, taking the matter as a whole, he is not placed in a worse position than 
before. 

 
 
5. European Commission Stakeholder Consultations  
Pursuant to Article 154(2) TFEU, before submitting proposals in the Social Policy field, the Commission must 
consult the social partners (management and labour) on the possible direction of Union action. Because of an 
intention to simplify and consolidate the EU legislation in the field information and consultation of workers the 
European Commission started in April 2015 a consultation with the European social partners. It wants to obtain 
views of representatives of employers and employees on the action aimed at simplification and consolidation of 
the Directives. In connection with the first phase of this consultation the European Commission adopted a 
consultation document on a consolidation of the EU Directives on information and consultation of workers49 
which, inter alia, presents the description of the state of legislation, the main conclusions of the fitness check in 
the field of information and consultation of workers and a possible approach towards a more coherent and 
effective information and consultation legislation. The consultation document explicitly mentions a recast 
procedure as a procedure intended for simplification and consolidation of the Directives i.e. an adoption of a 
new legal act incorporating in a single text all substantive amendments to the Directives and their unchanged 

                                                           
48 See, for example, E-6309/09, E-4784/09, E-5341/09, E-002830-15, E-2705/2010.  
49 C(2015) 2303 final 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=164054&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=251768
http://curia.europa.eu/juris/document/document.jsf?text=&docid=146384&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=251768
http://curia.europa.eu/juris/document/document.jsf?text=&docid=128645&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=251768
http://curia.europa.eu/juris/showPdf.jsf?text=&docid=95050&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=251768
http://ec.europa.eu/social/BlobServlet?docId=13787&langId=en
http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2009-6309&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bE-2009-4784%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?type=WQ&reference=E-2009-5341&format=XML&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bE-2015-002830%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bE-2010-2705%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN
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provisions while replacing and repealing the original Directives. According to the Commission such recasting of 
the Directives would present a number of advantages, in particular: 
 

 - making the existing body of EU law in the area of information and consultation of workers simpler, more 
accessible and more readable; 

 - contributing to enhanced coherence and consistency; 
 - bringing about better awareness of the stakeholders concerned;   
 - promoting better effectiveness and compliance; 
 - aligning in particular the definitions of key concepts (i.e. ‘information' and ‘consultation’); 
 - rendering more coherent and clear the wording of certain provisions of the Directives. 
 
The Commission asked the social partners the following questions: 
 

 - Do you consider the description of the issues in this paper correct and sufficient? 
 - Do you think that the Commission should launch an initiative to revise or recast the three Directives on I&C of 

workers at national level? If so, what should be its scope? 
 - Would you consider initiating a dialogue under Article 155 TFEU on any of the issues identified in this 

consultation? 
 
The views and comments of the European social partners in responses to the consultation of the European 
Commission are expected by 30 June 2015.50 
 
 
6. European Economic and Social Committee (EESC) and Committee of the 

Regions (CoR) 
 
Both EESC and CoR gave various opinions with regard to workers' right to information and consultation. In 
March 2013, the EESC gave an own-initiative opinion on employee involvement and participation. In this opinion 
it noted that the workers' right to information and consultation is a pillar of sound business management and 
balanced approaches to overcoming the crisis. In this regard the EESC suggested that serious consideration 
should be given to the extent to which consolidation in a single European framework directive could at least 
ensure greater standardisation of the various definitions of information and consultation and, where applicable, 
participation in company boardrooms as well. According to the EESC such measures would improve the 
European legal framework. The EESC favoured consolidation of the provisions on employee involvement 
throughout EU law. Last, but not least, it noted that there are good reasons for a general introduction of 
obligatory employee participation as a standard feature in European company law. 
 
In its opinion of July 2014 on the EU Quality Framework for anticipation of change and restructuring, the EESC 
among others noted that consultation of representatives of workers at national level must be duly respected 
and it must focus on achieving tangible results in rapidly changing circumstances.51  
 
 
 

                                                           
50 See, http://ec.europa.eu/social/main.jsp?langId=nl&catId=89&newsId=2192&furtherNews=yes, accessed in May 2015. 
51 In this particular issue the EESC and the CoR adopted also several other opinions. See, for example, the EESC opinion of March 
2014 on proposal for a Directive of the European Parliament and of the Council on seafarers; the CoR opinion of April 2014 on 
Amendment of the directives on exclusions for seafarers or the CoR opinion of January 2015 on EU Quality Framework for 
anticipation of change and restructuring. 
 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52012IE2096
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1430829635405&uri=CELEX:52014AE0217
http://ec.europa.eu/social/main.jsp?langId=nl&catId=89&newsId=2192&furtherNews=yes
https://webapi.eesc.europa.eu/documentsanonymous/eesc-2013-08036-00-00-ac-tra-en.doc
http://www.europarl.europa.eu/meetdocs/2014_2019/documents/com/com_com%282013%290798_/com_com%282013%290798_en.pdf
https://toad.cor.europa.eu/ViewDoc.aspx?doc=cdr%5cecos-v%5cdossiers%5cecos-v-052%5cEN%5cCOR-2014-00103-00-00-AC-TRA_EN.doc&docid=2989183
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014IR1319&qid=1430821041068&from=EN
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7. Other sources of reference 
 

- M. Schmid-Drüner, Workers’ right to information, consultation and participation, Fact Sheets on the 
European Union, DG IPOL, 2015 

- A. Carney and A. Maniaki-Griva, Seafarers: Initial Appraisal of the Commission's Impact Assessment, Initial 
appraisal of a European Commission Impact Assessment, European Parliament, DG EPRS, 2014 

- Eurofound, Social dialogue in micro and small companies, Dublin (2014). 
- Resolution of ETUC Executive Committee of 22-23 October 2013 on 'Strengthening information, 

consultation and participation rights for all workers’. 
- Information and Consultation, ETUI, worker-participation.eu 

 
 
 
8. Conclusions 
 
 
If a new simplified and consolidated directive on information and consultation of workers will include new 
substantive provisions, such as new rights or obligations for workers or employees, the Member States may have 
an obligation to transpose these new rights or obligations into their national laws.  
 
Any simplification and consolidation of the Directives must take into account potential changes and 
modifications that could be brought to the Directives by a proposed Directive on seafarers (if adopted). In May 
2015, the proposal of this directive awaited the first reading in the Parliament. 
 
Reports, evaluations and studies point at possible shortcomings and limitations of the current Directives which 
were identified by various stakeholders, including: 
 
 - limitation of scope of application of the Directives;  
 - formal and limited involvement of information and consultation bodies in consultation process, 
 - limited strategic importance of involvement of information and consultation bodies, 
 - insufficient awareness of rights and obligations falling into the scope of information and consultation 

among workers, 
 - various costs of employees and employers linked with the exercise of this right, 
 - lack of consistency of definitions of the terms 'information' and ' consultation' and 
 - proper transposition, implementation and enforcement of the provisions of the Directives by authorities of 

some Member States.  
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