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ABSTRACT

The Trade Facilitation Agreement (TFA) was the principal outcome of the World Trade
Organization's Ninth Ministerial Conference, held in December 2013. The TFA, part of the
wider 'Bali package', covers issues including advanced rulings, transparency, goods in
transit, specific issues responding to the concerns of small and medium-sized enterprises
(SMEs) and simplifying customs formalities. The agreement represents a significant
breakthrough, as it is the first multilateral agreement concluded by the WTO since the
organisation was established in 1995, and could be a first step towards concluding the
stalled Doha Round of negotiations. Its improved customs procedures have the potential
to add approximately EUR 60 billion a year to global GDP. The EU has pledged more than
EUR 400 million in assistance, to be disbursed over a period of five years, to help
developing and least developed countries with the necessary adjustments.
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1 What is trade facilitation?

Trade facilitation involves
streamlining importing and
exporting procedures.

Trade facilitation involves measures to simplify, modernise and harmonise
import, export and transit rules and procedures, as well as – importantly –
customs requirements, all intended to ease trade flows.

As traditional trade barriers have come down – and in some cases been
eliminated – the multilateral trade agenda has worked to address new
obstacles to the cross-border flow of goods and services. These include
cumbersome data and documentation requirements, as well as excessive
administrative formalities and fees at borders – all of which impose a
significant cost for businesses, governments and consumers.

The United Nations Conference on Trade and Development (UNCTAD)
estimates that the average customs transaction involves 20–30 different
parties, 40 documents, 200 data elements (30 of which are repeated at least
30 times) and the re-keying of 60–70 % of all data at least once.

2 Trade facilitation on the WTO agenda

The Trade Facilitation
Agreement (TFA), agreed in
late 2013, creates a blueprint
for modernising customs.

The agreement could reduce
trading costs by 12.5-17.5 %.

The TFA is also the first
multilateral agreement
concluded by the World Trade
Organisation (WTO) since the
organisation was established

The Trade Facilitation Agreement (TFA) was the principal outcome of the
Ninth Ministerial Conference (MC9) of the World Trade Organization (WTO),
held in December 2013. In line with the decision adopted at that time, WTO
members subsequently undertook a legal review of the text – which
formed part of the wider 'Bali package'1 – and adopted a Protocol of
Amendment on 27 November 2014 so that the new agreement would be
inserted into Annex 1A of the WTO Agreement2.

The TFA essentially creates a blueprint for customs modernisation amongst
the 161 members of the WTO. The TFA text covers issues such as advanced
rulings, transparency, goods in transit, particular issues to respond to the
concerns of small and medium-sized enterprises (SMEs) and simplifying
customs formalities.

According to an OECD study, the agreement could reduce the costs of trade
by between 12.5 and 17.5 % amongst both developed and developing
countries. Developing countries open to trade are most likely to benefit.

The TFA also represents a significant breakthrough for the WTO, as it is the
first multilateral agreement concluded by the organisation since the WTO
was established in 1995, and the hope is that it could be a first step towards
concluding the stalled Doha Round of negotiations. This view is, however,
not shared by everyone; some observers argue that the TFA was a 'low-

1 The Bali Ministerial Declaration and accompanying ministerial decisions are
informally known as the "Bali package". These decisions aim at lowering tariffs and
cutting agricultural subsidies, in order to allow developing countries more options
for providing food security, and boosting least-developed countries’ trade. The
Bali package was adopted at the Bali Ministerial Conference on 7 December 2013.
2 Protocol Amending the Marrakesh Agreement Establishing the World Trade
Organization, Decision of 27 November 2014

https://www.wto.org/english/thewto_e/minist_e/mc9_e/desci36_e.htm
http://www.oecd.org/tad/facilitation/The%20WTO%20Trade%20Facilitation%20Agreement%20%E2%80%93%20Potential%20Impact%20on%20Trade%20Costs.pdf
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in the 1990s. hanging fruit' and that its conclusion does not clearly strengthen the
current multilateral system3.

The issue of trade facilitation first appeared on the WTO agenda during the
Ministerial meeting held in Singapore in 1996. It subsequently found its way
into the Doha Declaration, in which WTO members committed to
concluding a deal on this issue. Since July 2004, the negotiations focused
on the clarification and improvement of Articles V (Freedom of Transit), VII
(Fees and Formalities connected with Importation and Exportation) and X
(Publication and Administration of Trade Regulations) of the 1994 General
Agreement on Tariffs and Trade (GATT). The WTO's Trade Facilitation
Negotiating Group also looked into the needs and priorities of developing
and least-developed members, to address concerns about their capacity to
implement the measures and the likely costs entailed4.

3 EU position

The EU has supported the TFA
for the benefits it is projected
to bring all WTO members,
and in particular developing
and least developed
countries.

No change will be required in the EU on account of the advanced customs
reforms that have already taken place with the adoption of the Union
Customs Code in 2013.5

The EU has been a long-standing champion of the TFA, given the benefits it
will bring to both developing and developed countries. The EU has
acknowledged that developing countries will require funding and
assistance to comply with the new obligations. EU Development
Commissioner Andris Piebalgs said in December 2013:

Investment in trade is fundamental to boosting the growth and
development of a country. EU support to trade has helped to lift
millions of people out of poverty in the last decade and will remain
key to our development work. We want make sure that every country
can enjoy the benefits that implementation of the Trade Facilitation

3 Boonekamp, C. (2013) "Simplify and Complete the DDA" in Evenett, SJ and Jara,
A. Building on Bali: A Work Programme for the WTP. London: Centre for Economic
Policy Research via Jones, E. "Which Way Forward for the WTO? The Plurilaterals
Debate", The Global Economic Governance Programme, University of Oxford.
4 Recognizing the case for further expediting the movement, release and clearance
of goods, including goods in transit, and the need for enhanced technical
assistance and capacity building in this area, we agree that negotiations will take
place after the Fifth Session of the Ministerial Conference on the basis of a decision
to be taken, by explicit consensus, at that Session on modalities of negotiations. In
the period until the Fifth Session, the Council for Trade in Goods shall review and
as appropriate, clarify and improve relevant aspects of Articles V, VIII and X of the
GATT 1994 and identify the trade facilitation needs and priorities of Members, in
particular developing and least-developed countries. We commit ourselves to
ensuring adequate technical assistance and support for capacity building in this
area.
5 For more information refer to " The Union Customs Code: a recast of the
Modernised Customs Code", European Commission at
http://ec.europa.eu/taxation_customs/customs/customs_code/union_customs_c
ode/index_en.htm
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Improved customs
procedures alone have the
potential to add
approximately EUR 60 billion
a year to world GDP.

Agreement can offer; that’s why we are ready to go the extra mile
and help our partner countries which needs it to reach their full
potential through trade6.

The European Parliament resolution of November 2013 on the state of play
of the Doha Development Agenda (T7-0511/2013) underlined the
significant benefits that the agreement would have for all WTO members, in
particular for developing and least developed countries, by enhancing
transparency and legal certainty and by reducing the administrative costs
and the length of customs procedures. In the view of Parliament, the
agreement would also have a positive effect for SMEs, which could take
better advantage of more open markets. The resolution also pointed out
that 'capacity building and technical assistance should continue to be made
available to developing countries, in order to enable them to increase their
production capacities so that they can benefit from a bigger share of the
value added in global value chains'. Underlining 'that a recent EU-
commissioned DDA impact study indicates that trade facilitation could be
worth as much in economic terms as the gains from goods and services
liberalisation put together', the text noted 'that improved customs
procedures alone have the potential to add 68 billion US dollars a year
(approximately EUR 60.7 billion) to world GDP and that for many
developing countries trade facilitation would be the main source of gains'7.

4 Funding and assistance made available

The EU has pledged more
than EUR 400 million in
assistance to be disbursed
over a period of five years.

The EU has pledged more than EUR 400 million in assistance, to be
disbursed over a period of five years. The EU Trade Commissioner stated at
MC9:

The EU wants to send a decisive message that swift implementation
of this Trade Facilitation Agreement is essential for developing
countries. The agreement will make it easier and cheaper for
developing countries to trade, with the biggest gains realised in
south-south trade, thereby facilitating their integration into regional
and global value chains. Returns on a relatively modest up-front
investment will be considerable in terms of growth, jobs and
development8.

The EU delegations will play a key role in disbursing assistance and
overseeing regional development programmes. The World Bank has a
facility for middle income countries and can disburse up to USD 30 million,
one third of which comes from the EU. Other donors, such as the US,
Canada and Australia, will also contribute. The World Bank and UNCTAD
have also earmarked their own funds for this purpose, and EU Member

6 "EU pledges new financial support to help developing countries implement WTO
Trade Facilitation Agreement", press release, European Commission, 6 December
2013
7 http://trade.ec.europa.eu/doclib/docs/2011/october/tradoc_148337.pdf
8 http://trade.ec.europa.eu/doclib/press/index.cfm?id=998

http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-0511
http://europa.eu/rapid/press-release_IP-13-1224_en.htm
http://trade.ec.europa.eu/doclib/press/index.cfm?id=1202
https://www.wbginvestmentclimate.org/advisory-services/regulatory-simplification/trade-logistics/trade-facilitation-support-program/
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States are also making money available. The funding will be recipient-
driven, and it will be up to developing countries and least-developed
countries (LDCs) to identify their particular priorities.

For expertise, the World Customs Organization (WCO) can provide capacity
building and expertise to countries in need. The WCO has produced a
detailed article on article implementation guidance on the TFA.

Member States are also giving
money directly to the WTO,
and discussions are taking
place with the private sector
on how to leverage private
investment.

Member States are also giving money directly to the WTO, which in 2014
set up a trade facilitation agreement facility, which aims to 'help developing
and least-developed countries reap the benefits of the TFA. The facility
became operational when the Trade Facilitation Protocol was adopted by
WTO members on 27 November 2014.

Discussions are also taking place with the private sector on how to leverage
private investment in this area in order to develop a partnership-based
approach. In April 2015, a meeting in Geneva gathered WTO members,
representatives from the private sector and international organisations with
this goal in mind9. When the US delivered its letter of acceptance in January
2015, Trade Representative Michael Froman committed to 'considering
how to best support countries who are committed to implementation –
teaming up with other governments and the private sector.10' The US has
investigated creating a public-private alliance in which the government
would contribute a sum of money and ask industry to match it, either in
kind or in cash; this initiative could be launched at the WTO's Tenth
Ministerial Conference (MC10) in Nairobi in December 2015.

WTO countries seeking
assistance are obliged to
undertake an assessment of
their needs.

WTO countries seeking assistance are obliged to undertake an assessment
of their needs, with the help of the WTO and UNCTAD. In other words, it will
be up to recipients to identify their specific needs and submit requests
accordingly.

Coordination is likely to be a key challenge in ensuring that the funding for
assistance is spent where it is most needed and that it will have an effect,
whilst also ensuring that the system is not overly burdensome for those
requesting funds and that there is no duplication of effort.

The BRICS countries (Brazil, Russia, India, China and South Africa) have
indicated that all their commitments would fall under 'Category A' of the
agreement – meaning they would be implemented immediately and
notified by July 2015 – rather than 'Category B' commitments – which are
implemented at a later stage – or 'Category C' commitments – which
require technical assistance and support for implementation (see below).
This means that the BRICS will not be submitting requests for assistance.

9 http://www.gfptt.org/node/7287
10 https://ustr.gov/about-us/policy-offices/press-office/press-
releases/2015/january/united-states-takes-final-step

http://www.wcoomd.org/en/topics/wco-implementing-the-wto-atf/~/media/44542CEBFB76401CB5E3F5794C2F134F.ashx
http://www.wcoomd.org/en/topics/wco-implementing-the-wto-atf/atf.aspx
https://www.wto.org/english/tratop_e/tradfa_e/ta_capac_build_negoti_e.htm
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5 Outline of the TFA

The text of the TFA is divided
into three sections.

The text of the agreement is divided into three sections11.

Section I contains 12 operational provisions12, including those on
expediting the movement, release and clearance of goods,
including goods in transit. It clarifies and improves the relevant
articles (V, VIII and X) of the General Agreement on Tariffs and
Trade (GATT) 1994. It also sets out provisions for customs
cooperation.

Section II on special and differential treatment (SDT) is broken down into
four sections13 and allows developing and least-developed
countries (LDCs) to determine when they will implement
individual provisions of the Agreement and to identify
provisions that they will only be able to implement upon the
receipt of technical assistance and support for capacity
building.

Section III establishes a permanent committee on trade facilitation at the
WTO, requires members to have a national committee to
facilitate domestic coordination and implementation of the
provisions of the agreement. It also sets out a few final
provisions.

The TFA is innovative in its
differentiated treatment of
members.

From a trade and development perspective, the TFA adopts an innovative
approach, moving away from a one-size-fits-all formula to a more tailored
method. This is based on WTO members undertaking commitments
commensurate with their capacity. In other words, special and differential
treatment applies whereby developing and least developed countries can
decide when the different provisions can be implemented and for which
provisions technical assistance will be required. There are three different
categories of provisions, divided according to the time it will require for
members to implement them and whether or not assistance is required.

The TFA's provisions are
divided into three
categories.

Category A: provisions that the member will implement by the time the
agreement enters into force (or in the case of a least-
developed country member within one year after entry into
force).

11 Source: WTO website at
https://www.wto.org/english/tratop_e/tradfa_e/tradfa_e.htm
12 Art.1 Publication and availability of information; Art.2 Consultation; Art.3
Advance ruling; Art.4 Appeal/Review procedures; Art.5 Other measures for
transparency etc.; Art.6 Fee and Charges; Art.7 Release and Clearance of goods;
Art.8 Border Agency Cooperation; Art.9 Movement of goods intended for import;
Art.10 Formalities; Art.11 Transit; Art.12 Customs cooperation.
13 Rules about Categories A, B and C; Assistance for Capacity Building; Information
to be submitted to the TF Committee; Final provisions.
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Category B: provisions that the member will implement after a
transitional period following the entry into force of the
agreement.

Category C: provisions that the member will implement on a date after a
transitional period following the entry into force of the
agreement and requiring the acquisition of assistance and
support for capacity building.

For provisions designated as categories B and C, the member must provide
dates for implementation of the provisions, as outlined in the following
factsheets: Special and Differential Treatment for LDCs Special and
Differential Treatment for Developing Countries14

The TFA's assistance
mechanism is a key aspect of
the agreement.

A key aspect of the TFA is the technical assistance and capacity building
that donor countries provide developing and least developed countries
through an assistance mechanism.

6 Ratification

The TFA must be ratified by
two thirds of WTO members
to enter into force.

For the TFA to enter into force, it needs to be ratified by two thirds of WTO
members. As there were 160 members in December 2013, at least 107
members would need to ratify. As of May 2015, five WTO members – Hong
Kong, Japan, Mauritius, Singapore and the US – have done so, and a
number of other members are well on course to do so later in 2015.
Moreover, as of March 2015 61 WTO members have already committed to
implement category A provisions. The EU, which has exclusive competence
on this matter, commands 28 votes in the WTO, and needs the consent of
the European Parliament and the Member States in order to ratify this (or
any) trade agreement. According to the provisional calendar of the
European Parliament, a vote on the TFA would be held in the September
plenary. While the WTO hopes to have the agreement ratified in time for
the Tenth Ministerial Conference, in December 2015, this may not be
possible.

7 Enforcement

The enforcement of the
agreement will be entrusted
to an expert panel.

The enforcement of the agreement will be entrusted to a panel of experts
who will determine whether or not there has been a breach. Some
commentators have opined that:

The TFA contains a mix of binding and best endeavours language. A
simple count of best endeavours provisions (measured by the use of
the word “should”) in related WTO agreements (on customs valuation
and import licensing) makes clear that the TFA has about twice as
many such provisions than these comparators. An implication is that
there is less emphasis on “hard law” and more of a focus on

14 Taken from WTO website:
https://www.wto.org/english/tratop_e/tradfa_e/tradfa_e.htm

https://www.wto.org/english/tratop_e/tradfa_e/tfa_dev_count_brochure_e.doc
https://www.wto.org/english/news_e/news15_e/fac_24mar15_e.htm
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cooperation aimed at achieving a set of good practices that all
governments support. Examples are not just the emphasis on aid for
trade facilitation (Category C provisions) but also the provisions for
early warning/notification of problems; the use of an Expert Group to
assess the situation in a Member once notified implementation
periods have expired, and use of the TFA Committee as a forum for
the exchange of experiences and deliberation. Clearly the DSU is (will
be) applicable to all binding provisions over time, and some of the
best endeavours provisions with conditional language such as “to the
extent practicable” or “to the extent possible” may be enforceable in
that a country could ask a panel to assess whether implementation
by the country concerned has become practicable and possible.15

8 The role of the World Customs Organization
The WCO provides capacity building and guidance for WTO members in
implementing the TFA. Separately, the World Bank will be relying on the
WCO and their specific expertise to assist countries in implementation of
the TFA.

9 Useful links on trade facilitation
WTO website

https://www.wto.org/english/tratop_e/tradfa_e/tradfa_e.htm

WCO website

http://www.wcoomd.org/en/topics/wco-implementing-the-wto-atf/wto-
agreement-on-trade-facilitation.aspx

UNCTAD website

http://unctad.org/en/Pages/DTL/TTL/Trade-Facilitation.aspx

World Bank website

http://www.worldbank.org/en/topic/trade/brief/trade-facilitation-and-
logistics

OECD website

http://www.oecd.org/trade/facilitation

European Commission

http://ec.europa.eu/taxation_customs/customs/policy_issues/trade_falicita
tion/index_en.htm

15 The Bali Trade Facilitation Agreement and Rulemaking in the WTO: Milestone,
Mistake or Mirage? Bernard Hoekman, European University Institute, October 2014
http://cadmus.eui.eu/bitstream/handle/1814/33031/RSCAS_2014_102.pdf?seque
nce=1

http://www.wcoomd.org/en/topics/wco-implementing-the-wto-atf.aspx



