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SUMMARY

With asylum-seekers and immigrants still dying off the shores of European Union
Member States, EU asylum and migration policies are high on the political agenda. The
newly completed Common European Asylum System and the many pieces of
legislation on irregular immigration at EU level have not succeeded in stopping further
tragedies in the Mediterranean. Calls are therefore increasingly being voiced for a
'holistic' approach to asylum and irregular immigration. However, the concrete design
of this holistic approach is the subject of difficult policy choices, seeking to strike the
right balance between humanitarian aspects and security concerns.

According to many stakeholders and experts the way forward in EU asylum and
migration policy should necessarily pass through a new legal reform taking the
approach of better burden-sharing between Member States. Others plead for the
operational instruments of the newly adopted legislation to be fully exhausted first
before embarking on further reforms. The European Commission has launched work
on a comprehensive European Agenda on Migration, to be presented in May, and
stated already that the focus will be placed on securing effective implementation of
the existing legislation rather than proposing any further modifications.

This briefing takes stock of the existing legislative and policy framework in the field of
asylum and irregular immigration and highlights the causes of friction.

In this briefing:
 Towards a holistic EU approach on asylum

and immigration?
 EU asylum framework and its persistent

shortcomings
 Legal framework for irregular immigration

'at arrival'
 Main references
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Towards a holistic EU approach on asylum and immigration?
The EU policy on asylum and irregular immigration has moved a long way. From
originally autonomous national policies, some minimum common standards at EU level
were facilitated by the Amsterdam Treaty. The 2009 Stockholm Programme heralded a
common, EU-framed, policy which the Lisbon Treaty embedded in a comprehensive
legal framework based on solidarity between Member States. While at first different
actions under EU asylum and immigration policy were not systematically integrated into
a broader strategic framework, political actors and other stakeholders soon recognised
that a holistic approach is necessary to deal with this sensitive topic. This holistic
approach should take into account the geopolitical and economic challenges which are
bringing an increasing surge of asylum-seekers and irregular immigrants to the EU, as
well as demographic changes in EU Member States and the need to secure social
cohesion in those Member States receiving large numbers of immigrants.

In this regard, several initiatives at EU level have sought to shape EU asylum and
migration policy in a more strategic way, which includes external as well as internal
dimensions, through better organising legal migration, fighting irregular migration,
strengthening the external borders, building an EU asylum system and creating a global
partnership for migration and development.1

However the concrete design of this 'holistic approach' is the subject of sometimes
competing policy options. The difficulty consists in striking the right balance between
the humanitarian aspects of asylum and immigration, with the aim of ensuring migrants'
fundamental and human rights, and security concerns. Furthermore, many call for the
reasons that lead people to embark on dangerous journeys, such as poverty and
insecurity in their countries of origin, to be addressed. On the other side though, public
opinion towards immigration has become increasingly negative in recent years, not
least as a consequence of the economic crisis in many Member States.2

After repeated calls from the European Parliament for a more holistic approach to
asylum and migration (most recently in December 2014), the European Commission
announced on 4 March 2015 its work on a comprehensive European Agenda on
Migration, to be presented in May. It will consist of four pillars: 1) full and coherent
implementation of the recently completed Common European Asylum System,
2) fighting irregular immigration, with particular emphasis on actions against human
smuggling and further development of readmission agreements with third countries,
3) securing the effective management of EU external borders, inter alia by
strengthening Frontex's operational capabilities and pooling more resources amongst
Member States, as well as 4) a new EU policy on legal immigration through a review of
the EU Blue Card Directive.

Glossary
Irregular immigrant: A third-country national who does not fulfil, or no longer fulfils, the
conditions of entry as set out in Article 5 of the Schengen Borders Code or other conditions for
entry, stay or residence in that Member State.

Asylum-seeker: A person claiming international protection due to the risk of persecution in
their home country. (Article 1 A (2) UN Geneva Refugee Convention)

http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/glossary/index_m_en.htm
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32006R0562:EN:NOT
http://www.unhcr.org/pages/49c3646c137.html
http://www.unhcr.org/3b66c2aa10.html
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:115:0001:0038:en:PDF
http://www.pewglobal.org/2014/05/12/chapter-3-most-support-limiting-immigration/
http://www.pewglobal.org/2014/05/12/chapter-3-most-support-limiting-immigration/
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2014-0105+0+DOC+XML+V0//EN
http://europa.eu/rapid/press-release_IP-15-4545_en.htm
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EU asylum framework and its persistent shortcomings
Common European Asylum System
The Lisbon Treaty provided a legal basis for a common asylum policy, allowing the
removal of differences in treatment of asylum-seekers across the EU so as to prevent
them moving between Member States and 'asylum shopping' by choosing for their
asylum application the EU Member State with the highest protection standards. Whilst
in the first phase of the Common European Asylum System (CEAS) only common
minimum standards could be adopted, major progress was made in 2013, with the
completion of the second phase of the CEAS. Five key acts make up the CEAS.

 The Qualification Directive (2011) clarifies the grounds on which international
protection is granted to asylum-seekers.

 The Asylum Procedure Directive establishes common procedures for granting and
withdrawing international protection, while strengthening the rights of asylum-
seekers during the asylum procedure. A regular asylum procedure may now not last
more than six months.

 The Reception Conditions Directive3 ensures a common standard in Member States
for asylum-seekers' access to healthcare, education, employment, etc. While
detention is possible only as a last resort and for a period 'as short as possible',
criticism has been made of the possibility that asylum-seekers may be kept in prisons
if no specialised detention facilities are available.

 The Dublin III Regulation establishes the criteria for determining which Member State
is responsible for examining an application for international protection to avoid the
phenomenon of 'refugees in orbit' (asylum-seekers for which no Member State takes
responsibility) and to prevent multiple asylum applications. By default the first
Member State that the applicant entered is responsible.

 The implementation of the Dublin Regulation is facilitated by the EURODAC
Regulation, a fingerprint database in which Member States register the fingerprints
of asylum-seekers and irregular migrants in order to identify the point of entry or the
first application made by a claimant.

Figure 1 – Asylum applications in EU Member States (in thousands)
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http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32011L0095:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013L0032:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013L0033:EN:NOT
http://www.ecre.org/component/content/article/57-policy-papers/253-ecre-comments-and-recommendations-on-the-amended-commission-proposal-to-recast-the-reception-conditions-directive-com2011-320-final.html
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R0604:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R0603:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R0603:EN:NOT
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The 'Dublin dilemma'
The Dublin II Regulation was seen as one of the
structural problems of EU asylum policy. In the
absence of an EU-wide asylum status, it regulated the
Member States' responsibilities for the examination
of asylum applications and, as a consequence, the
responsibility to grant protection if the asylum
application is justified.4 The Dublin II Regulation
established that, by default, the first Member State
an asylum-seeker entered is responsible for
examining their application for international
protection. This means that an asylum-seeker who
moves to another Member State is automatically transferred back to the Member State
at the EU's external borders. As a consequence of the Dublin rules, Member States on
the EU's external borders are literally on the front line for asylum applications. This has
led many to criticise the Dublin rules for placing responsibility for asylum-seekers on
those Member States under high pressure of irregular immigrants. The overload on
some Member States' asylum systems is said to lead to violations of asylum-seekers'
human rights.

Unaccompanied minors and the Dublin Regulation

Following a 2013 judgment of the Court of Justice of the EU (CJEU), the Dublin III Regulation is
currently under revision. The CJEU held that the Member State responsible for examining an
asylum application made in more than one Member State by an unaccompanied minor is the
state in which the minor is present after having lodged an application there. Critics point out
however that this could lead to an increased use of minors by traffickers in human beings and
that such a system could be misused under the family reunification rules. The Commission
proposal is currently being discussed in Parliament's Committee on Civil Liberties, Justice and
Home Affairs (rapporteur Cecilia Wikström, ALDE, Sweden).

The 2013 Dublin III Regulation takes account of judgments of the European Court of
Human Rights and the Court of Justice of the EU demanding that asylum-seekers are not
transferred to a Member State with systematic deficiencies in asylum procedures or in
the reception conditions of asylum-seekers. However, the Council opposed the
introduction of a formal procedure for suspending
such transfers. Instead, an early-warning
mechanism was established to prevent pressure on
the asylum systems of Member States experiencing
difficulties coping with a surge of migrants. The new
Dublin Regulation entered into force in January
2014.

Many argue that the structural shortcomings of the
Dublin system will not be resolved by the new early-
warning mechanism. Moreover, experts argue that
the objective originally pursued by the Dublin
Regulations – to avoid 'asylum-seekers in orbit' (in
search of the Member State responsible) – has not
been achieved, with Dublin transfer procedures
being long and cumbersome.5

The European Asylum Support Office
(EASO) was established in 2010 to
contribute to the implementation of the
CEAS by providing support and
facilitating cooperation among Member
States as a centre of expertise on
asylum. It has set up an 'Early warning
and preparedness system' under which
it provides, on a regular basis, a regional
outlook with an analysis of asylum
trends and push-pull factors, as well as
risk scenarios.

The European Court of Human Rights
on the asylum system in Italy

While suspensions of Dublin transfers
relate so far mainly to Greece, the
European Court of Human Rights
recently held that the transfer of an
asylum-seeking family to Italy would
amount to inhuman and degrading
treatment. The Court however ruled
differently in January 2015 and held that
the overall reception arrangements in
Italy cannot act as a bar for all transfers
there. The Court justified the different
results with the fact that in the second
case, the applicant was an 'able young
man' and not a family with children.

http://easo.europa.eu/wp-content/uploads/BZ0213822ENC.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003R0343:EN:NOT
http://www.unhcr.org/4b4c7c329.html
http://curia.europa.eu/jcms/upload/docs/application/pdf/2013-06/cp130071en.pdf
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=&reference=2014/0202(COD)
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R0604:EN:NOT
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-103050
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-103050
http://curia.europa.eu/juris/celex.jsf?celex=62010CJ0411&lang1=en&type=NOT&ancre=
http://www.library.sso.ep.parl.union.eu/lis/site/policyAreaPostDetail.form?postId=50451&policyAreaId=
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-148070
http://www.asylumineurope.org/annual-report-20122013
http://hudoc.echr.coe.int/sites/eng-press/pages/search.aspx?i=003-5006911-6145069
http://www.statewatch.org/analyses/no-173-dublin-III.pdf
http://www.statewatch.org/analyses/no-173-dublin-III.pdf


EPRS EU legal framework on asylum and irregular immigration

Members' Research Service Page 5 of 10

Calls for burden-sharing between Member States
Commentators agree that the 'Dublin system' of responsibility for asylum applications in
the EU has not been radically changed. As a result, some Member States face very large
numbers of asylum application in absolute figures, and others in proportion to their
population.

In 2014, some 76% of asylum applications in the EU were concentrated in six Member States
(Germany 32.4%, Sweden 13%, Italy 10.3%, France 10%, Hungary 6.8% and the UK 5.1%). In
proportion to their population, the Member States receiving most asylum applications per
million habitants in 2014 were Sweden (8 417), Hungary (4 331), Austria (3 296), Malta (3 174),
Denmark (2 609) and Germany (2 509).

Intra-EU relocation of asylum-seekers
The European Parliament is therefore calling for a system based on burden-sharing
between Member States, providing fair distribution of asylum-seekers among Member
States. Currently, there is an ad hoc intra-EU relocation programme in place for Malta
(Eurema II project), with Member States committing on a voluntary basis to take
asylum-seekers. EU funding offers assistance to those Member States who are willing to
implement resettlement programmes. Since 2005, some 700 persons have been
resettled from Malta to other Member States, either within the Eurema projects or
based on bilateral relocation agreements.6

Calls from the EP, e.g. the 2012 report of the Civil Liberties Committee, to establish a
permanent relocation mechanism, met opposition from several Member States which
fear that relocation might become a pull factor for migrants.7 Parliament reiterated
again in December 2014 the need for the EU to 'step up fair sharing of responsibility and
solidarity towards Member States which receive the highest numbers of asylum-seekers
in either absolute or proportional terms (in compliance with Article 80 TFEU)'.

With the number of asylum-seekers, particularly from Syria (more than 3.5 million) having
increased dramatically in recent years, the UN High Commissioner for Refugees (UNHCR) called
on EU Member States to resettle some 130 000 asylum-seekers and refugees present in third
countries (mostly countries bordering Syria) in 2015 and 2016, while Member States have
pledged some 36 000 places, with Germany having accepted some 25 500 refugees in 2013-14.
The new Asylum, Migration and Integration Fund provides funding to Member States that
voluntarily agree to resettle refugees.

Mixed flows of asylum-seekers and irregular immigrants and 'humanitarian corridors'
Asylum-seekers cannot be refused entrance at borders nor be returned to a third
country if there is a risk of persecution or other serious harm. This is the principle of
non-refoulement established by the 1951 Geneva Refugee Convention and incorporated
into EU law (Article 78(1) TFEU). EU law does not provide for the regulated arrival of
asylum-seekers, so their entry to EU territory is in most cases irregular, as they travel
without the necessary documentation and/or use unauthorised border crossing points.
As a consequence, the EU asylum rules apply only from arrival on EU territory and not
before.8 The Asylum Procedures Directive laying down the asylum procedure and
guarantees, for instance, does not apply to those who cannot reach the border of a
Member State, or at least its territorial waters (Article 3(1)).

Due to mixed flows of asylum-seekers and irregular immigrants, it is often difficult for
national authorities to establish at the arrival or interception of immigrants at sea
whether they are irregular immigrants or rather persons entitled to seek international

http://www.library.sso.ep.parl.union.eu/lis/site/poolItem.form?id=57426
http://easo.europa.eu/wp-content/uploads/EUREMA-fact-finding-report-EASO1.pdf
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2012-310
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2014-0105+0+DOC+XML+V0//EN
http://www.refworld.org/docid/53b69f574.html
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2014:150:TOC
http://www.unhcr.org/3b66c2aa10.html
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/TXT:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013L0032:EN:NOT
http://www.unhcr.org/pages/4a16aac66.html
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protection. Commentators and NGOs criticise
'push-backs' at sea or refusal of entry at borders
as possibly representing a violation of the
principle of non-refoulement.

Therefore, there have been calls to give asylum-
seekers the possibility to apply for asylum from
outside the EU, preventing them from undertaking
dangerous journeys. The European Commission-
led Task Force for the Mediterranean has
launched a feasibility study on possible joint
processing of protection claims at Member States'
consulates in third countries.

The creation of legal channels for EU entry has
also been demanded repeatedly by Parliament.
Parliament's Committee on Civil Liberties, Justice
and Home Affairs (LIBE) (rapporteur Juan
Fernando López Aguilar, S&D, Spain) is currently
looking, within the review of the Visa Code
(recast), into the possibility of 'humanitarian
corridors' for the provision of humanitarian visas
to people in danger in third countries, allowing for
the derogation from visa admissibility requirements on humanitarian grounds.9

Way forward
Some commentators called, right after the completion of the CEAS in 2013, for a
thorough modification of the newly adopted legislation. Several experts demand, above
all, an overhaul of the very essence of the 'Dublin system', shifting from the allocation of
individual national responsibilities to a burden-sharing system. However, the prevailing
interest of the Member States to assert national control over immigration makes
political acceptance of responsibility based on burden-sharing difficult.10 That is why
other commentators point to the need now to focus on effective implementation of the
newly adopted legislation in the Member States, rather than making further
modifications. This is also the stance of both the Council and the European Commission,
which stress the need to uphold and fully implement the CEAS, including through
increased operational cooperation.

Legal framework for irregular immigration 'at arrival'
The EU's legal framework for irregular immigration is scattered over many legal
instruments. Those which apply at the point of a migrant's arrival focus on border
management, and prevention of irregular immigration through cooperation with
countries of origin and transit. This approach, focusing on control of and combat against
irregular immigration rather than a rights-based one, is rooted in the TFEU
(Article 79 (1)).11 The EU Charter of Fundamental Rights is, however, also applicable to
migration management measures, including enforcement measures, such as the return
of irregular immigrants.

Border surveillance
There is no EU coastguard, which means that Member States are in charge of managing
their external borders, under the conditions established by the Schengen Borders Code,
in a way that ensures the mutual trust on which the Schengen area of free movement is

Task Force Mediterranean
After the tragic events which took place off
the coast of Lampedusa on 3 October 2013
when 366 migrants lost their lives, the
European Commission established the Task
Force Mediterranean to identify concrete
short- and medium-term operational actions
to better mobilise the EU's efforts. In its
Communication 'on the work of the Task
Force Mediterranean', endorsed by the
European Council in December 2013, the
Commission outlined different strands of
action: increased engagement with third
countries in order to avoid migrants
embarking on hazardous journeys towards
the EU; regional protection, resettlement and
legal ways to access Europe; the fight against
trafficking, smuggling and organised crime;
increased border surveillance; and assistance
for and solidarity with EU Member States
facing migratory pressures.

http://ec.europa.eu/dgs/home-affairs/what-is-new/public-consultation/2013/pdf/0027/organisations/ecre-european-council-on-refugees-and-exiles_en.pdf
http://ec.europa.eu/dgs/home-affairs/what-is-new/news/news/docs/20131204_communication_on_the_work_of_the_task_force_mediterranean_en.pdf
http://ec.europa.eu/dgs/home-affairs/what-is-new/news/news/docs/20131204_communication_on_the_work_of_the_task_force_mediterranean_en.pdf
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-448
http://www.oeil.ep.parl.union.eu/oeil/popups/ficheprocedure.do?reference=2014/0094%28COD%29&l=en
http://www.oeil.ep.parl.union.eu/oeil/popups/ficheprocedure.do?reference=2014/0094%28COD%29&l=en
http://www.rsc.ox.ac.uk/files/publications/working-paper-series/wp105-we-need-to-talk-about-dublin.pdf/
http://www.epc.eu/documents/uploads/pub_4092_discussion_paper.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/145053.pdf
http://europa.eu/rapid/press-release_IP-15-4545_en.htm
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32006R0562:EN:NOT
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based. As these borders are also
the EU's external borders, Member
States experiencing particular
migration pressure receive support
from the EU and the other
Member States under the principle
of solidarity (Article 80 TFEU). To
this end, in 2004, the Frontex
agency was created to reinforce
and streamline cooperation
between national border
authorities through coordinating
joint operations of Member States, providing risk analysis, research and training and
assisting Member States in return operations. Frontex can also deploy European Border
Guard Teams (EBGT) in joint operations and rapid border interventions. Frontex
however does not have its own operational capabilities, and owns no ships or aircraft,
but Member States lend ships and aircraft to each joint operation. In the same way, the
EBGTs consist of border guards from Member States and experts in border
management.

Frontex's insufficient funding was highlighted by Commission President Jean-Claude
Juncker in his political guidelines. Frontex's budget for 2015 amounts to €114 million
(compared to €97 million in 2014), of which 72% goes to operational expenditure. A
new Asylum, Migration and Integration Fund (AMIF) with a total budget for 2014-20 of
€3.1 billion replaced the previous four funds in this area, including the External Borders
Fund and the European Refugee Fund.12 In addition, emergency funding (€50 million for
2014 and 2015) comes on top of the regular AMIF funds Member States receive for the
implementation of their national programmes
for the 2014-20 period. The European
Commission has awarded an amount of
€13.7 million in emergency funding from the
AMIF to Italy, to support it in managing the
influx of asylum-seekers and improve the
situation on the ground.

In November 2014, a new Frontex mission,
Triton, was launched. After initial confusion
over whether Triton was supposed to replace
the Italian Mare Nostrum operation, the
Commission clarified before Parliament's Civil
Liberties Committee in September 2014 that
Frontex-led operations will contribute to
national search and rescue (SAR) operations and
not replace them.13 In this regard, Triton's scale
is unlikely to reach that of Mare Nostrum, which
had a cost of approximately €9 million per
month,14 while the Triton budget is estimated at
€2.9 million per month.

External border management is being further
strengthened by the Eurosur communication system. This facilitates real-time sharing of

Figure 2 – Number of detected illegal border-crossings (in
thousands) at the external sea and land borders of the EU
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Criticism of Frontex
Frontex has been accused by some of alleged
push-backs at sea of immigrants trying to
reach the EU coast, which would represent an
infringement of the Refugee Convention and
of the principle of non-refoulement. The
European Ombudsman issued a special report
in 2013, calling on Frontex to provide an
effective complaint mechanism against
fundamental-rights violations. Conversely,
Frontex, as well as some experts, argues that
the Agency has no independent executive
powers and that the responsibility for
operational activity at sea lies mainly with the
Member States. The Ombudsman's report
has been forwarded with the
recommendations to Parliament, where it is
to be the subject of an own initiative report
from the Committees for Civil Liberties,
Justice and Home Affairs and Petitions (joint
procedure under Rule 55).

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004R2007:EN:NOT
http://frontex.europa.eu/operations/archive-of-operations/
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2014:150:TOC
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32007D0574:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32007D0574:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32007D0573:EN:NOT
http://europa.eu/rapid/press-release_IP-15-4453_en.htm
http://www.statewatch.org/analyses/200-frontex-search-rescue.pdf
http://www.ombudsman.europa.eu/en/cases/specialreport.faces/en/52465/html.bookmark
http://www.realinstitutoelcano.org/wps/portal/web/rielcano_en/contenido?WCM_GLOBAL_CONTEXT=/elcano/Elcano_in/Zonas_in/ARI69-2010
http://www.europarl.europa.eu/document/activities/cont/201409/20140923ATT89611/20140923ATT89611EN.pdf
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2014/2215%28INI%29&l=en
http://europa.eu/rapid/press-release_MEMO-14-609_en.htm
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R1052:EN:NOT
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data and intelligence from various authorities and surveillance tools, such as satellites
and ship-reporting systems, to improve the management of the EU's external borders.
The system is also used to help save migrants' lives when in danger.

Rescue at sea
Interception of immigrants on the high seas is governed by international law, in
particular by the UN Convention on the Law of the Seas, the Safety of Life at Sea
(SOLAS) and the Search and Rescue Conventions. These instruments include the
obligation to rescue persons in distress at sea and to bring them to a safe place.

Following a judgment by the CJEU15 annulling the 2010 Council guidelines, in May 2014
a new Regulation establishing rules for border surveillance in the context of joint
operations at sea coordinated by Frontex was adopted. According to the Regulation,
immigrants intercepted on the high sea can be disembarked in a third country from
which the vessel is assumed to have departed, or otherwise in the Member State in
which a sea operation takes place or from which it is launched. Critics argue that the
new rules do not prevent push-backs and disembarkation in unsafe third countries
which would be a violation of the principle of non-refoulement. In this regard, a certain
ambiguity seems to persist as to Frontex's role in SAR: while Frontex is a border control
agency and SAR is said to be largely entrusted to Member States, the newly adopted
Regulation places a greater emphasis on SAR in Frontex's joint operations.16

Prosecution of smuggling and trafficking
In its conclusions of 10 October 2014 on 'Taking action to better manage migratory
flows' as well as at its meeting on 12 March 2015, the Council emphasised the need for
cooperation with third countries, with specific focus on the fight against smugglers and
traffickers in human beings. The Commissioner for Migration, Home Affairs and
Citizenship, Dimitris Avramopoulos, has also put the
issue high on the Commission agenda.

EU law provides for measures sanctioning those
facilitating unauthorised access of migrants to EU
territory inter alia through smuggling and trafficking.17

The Facilitation Directive harmonises definitions of
unauthorised entry, transit and residence, and
provides for sanctions against those who facilitate
such breaches. Moreover, in 2011, the Directive on
trafficking in human beings was adopted, requiring
Member States to introduce effective, proportionate
and dissuasive sanctions (Article 3). The EU Strategy towards the Eradication of
Trafficking in Human Beings 2012–16 sets the priorities for further action in this field.
Furthermore, the Carrier Sanctions Directive provides for sanctions against those who
transport undocumented migrants to the EU.

Cooperation with third countries
Both the conclusions of the Task Force Mediterranean as well as the outcome of the
JHA Council meeting of 12 March 2015 emphasise the strengthening of the EU's
external borders and cooperation with third countries. In this context, the
externalisation of European migration policy is seen as a necessity, in order to address
the roots of the migration influx from third countries by promoting socio-economic
development and EU values in the countries of origin, and transit, of migration.

Over 8 000 facilitators were detected in
2014. However, according to Frontex, on
several routes, there is a tendency for
facilitation networks not to accompany
the migrant boats to the EU (so called
'ghost ships'). This is said to be due to a
shift towards the abuse of legal channels
and document fraud, allowing
facilitators to operate remotely without
accompanying migrants during border
crossings.

http://www.unhcr.org/450037d34.html
http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf
http://treaties.un.org/doc/Publication/UNTS/Volume 1184/volume-1184-I-18961-English.pdf
http://www.imo.org/OurWork/Safety/RadioCommunicationsAndSearchAndRescue/SearchAndRescue/Pages/SARConvention.aspx
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62010CJ0355:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32010D0252:EN:NOT
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1421688051833&uri=CELEX:32014R0656
http://www.statewatch.org/news/2014/apr/ep-green-keler-mep-frontex-operations-at-sea.pdf
http://www.europarl.europa.eu/document/activities/cont/201409/20140923ATT89611/20140923ATT89611EN.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/145053.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/145053.pdf
http://frontex.europa.eu/assets/Publications/Risk_Analysis/FRAN_Q3_2014.pdf
http://europa.eu/rapid/press-release_SPEECH-15-3262_en.htm
http://frontex.europa.eu/assets/Publications/Risk_Analysis/FRAN_Q3_2014.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32002L0090:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32011L0036:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32011L0036:EN:NOT
http://ec.europa.eu/home-affairs/doc_centre/crime/docs/trafficking_in_human_beings_eradication-2012_2016_en.pdf
http://ec.europa.eu/home-affairs/doc_centre/crime/docs/trafficking_in_human_beings_eradication-2012_2016_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0051:EN:NOT
http://ec.europa.eu/dgs/home-affairs/what-is-new/news/news/docs/20131204_communication_on_the_work_of_the_task_force_mediterranean_en.pdf
http://www.consilium.europa.eu/en/meetings/jha/2015/03/12-13/
http://www.robert-schuman.eu/en/doc/questions-d-europe/qe-301-en.pdf
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Return
As of end-2010, the Return Directive introduced common rules on return and removal,
detention and re-entry, and establishes certain rights of people intercepted in
connection with their irregular border crossing. Member States return immigrants
either under the EU readmission agreements or under their bilateral agreements with
third countries. Frontex plays a key role in operational cooperation on return. The
European Return Fund provides Member States with funding. Up to September 2014,
EU Member States issued more than 190 000 return decisions, while during the same
period some 120 000 non-EU nationals left their territory.18

It is argued that the low probability of return for
irregular immigrants who do not need international
protection is a pull factor, and undermines public
trust in national and European authorities. The
absence of readmission agreements with third
countries of origin or transit, as well the non-
compliance of third countries with existing ones,
and the difficulties in establishing the identity of an immigrant are pointed to by
Member States as the main challenges for the return of irregular immigrants to their
countries.19

Mobility partnerships
Mobility partnerships seek to commit third countries to increasing the surveillance of
their coastlines and to prevent boats with irregular immigrants leaving from them. They
are compensated in return by making visas easier to obtain. Seven mobility partnership
agreements have been concluded so far, with Morocco, Cape Verde, Georgia, Armenia,
Moldova, Tunisia and Jordan.

This 'externalisation' of EU borders is seen however by some commentators as flawed
due to North African countries' lack of ability to prevent the departure of unsafe boats
with immigrants20 and due to alleged incompatibilities with international law.21
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