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Introduction to the Directorate for  
Impact Assessment and European Added Value 

 
 
In January 2012, following a decision of the Bureau of the European Parliament, a new horizontal 
directorate was established within the Parliament's secretariat in order to provide a broader range of 
services to EP committees on impact assessment − providing them in effect with a 'one-stop-shop' in 
this field − and to offer a range of entirely new services in respect of European added value.  
 
In November 2013, the Directorate for Impact Assessment and European Added Value joined a 
number of other research and documentation units within the Secretariat to form the new European 
Parliamentary Research Service (EPRS), with the aim of providing Members and committees with 
independent, objective and authoritative research on, and analysis of, policy issues relating to the 
European Union. 
 
EPRS' services in the fields of Impact Assessment and European Added Value help to enhance the 
European Parliament's capacity to undertake scrutiny and oversight of the executive, particularly 
through ex-ante and ex-post evaluation of EU legislation - before and after it is adopted by the Union's 
institutions - and to analyse the need for, or effectiveness of, action at European level. They are 
designed to support parliamentary committees in their work at successive stages of the policy cycle 
− whether in respect of forward planning and agenda-setting, in the process of adopting legislation, or 
in the implementation or evaluation of legislation once adopted. They therefore contribute to the 
Parliament's influence on policy development, as well as to improving the overall quality of the law-
making process.  
 

Work in the fields of Impact Assessment and European Added Value is undertaken by five small, 
specialist teams of policy analysts and information specialists, who may draw, where necessary on 
outside expertise. 
 

• The Ex-Ante Impact Assessment Unit provides initial appraisals of all incoming Commission Impact 
Assessments (IAs) and then a range of further work at request of committees, notably detailed 
appraisals, alternative or complementary IAs, and IAs on parliamentary amendments. Ex-ante 
impact assessment involves the identification of the foreseeable economic, social, environmental 
and other effects of proposed legislation, including the analysis of alternatives available to achieve 
defined policy goals. 
 

• The European Added Value Unit supports committees in their work on legislative initiative reports, 
by providing ‘European Added Value Assessments’ of parliamentary proposals, as well as preparing 
‘Cost of Non-Europe Reports’ and identifying the added value of existing EU policies. These services 
analyse the potential benefit of future action by the Union in areas where the Parliament favours 
policy initiatives of various kinds. 
 

• The Ex-Post Impact Assessment Unit supports committees in their work on implementation and 
draws their attention to the state-of-play in these fields through regular briefing notes. When 
committees undertake ‘implementation reports’, they are automatically provided with a detailed 
‘European Implementation Assessment’ by the Unit. 
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• The Policy Performance Appraisal Unit acts as an information and analysis centre for all work in 
the EP and Commission (and more widely) on the implementation and enforcement of EU law and 
policies and their effectiveness in practice. The unit provides 'implementation appraisals' of the 
operation of existing legislation in practice, whenever a new proposal to update such legislation is 
foreseen in the Commission's Annual Work Programme. These appraisals are delivered to the 
relevant parliamentary committees in advance of their consideration of the new legislative 
proposals in question. 
 

• The European Council Oversight Unit monitors and analyses the delivery of the European Council 
in respect of the commitments made in the conclusions of its meetings, as well as of its various 
responsibilities either in law or on the basis of intergovernmental agreements. The Unit maintains 
a rolling database of all such commitments and/or responsibilities, provides routine briefing notes 
on their degree of attainment within the Council system, and undertakes detailed research in this 
field. 

 
The present volume is a compendium of all Initial Appraisals of Commission impact assessments 
produced by the Ex-Ante Impact Assessment Unit in the period from July 2014 to June 2015. All 
other impact assessment work − and the other publications produced by the Directorate more 
generally − can be accessed at: www.europarl.europa.eu/thinktank 
 
The table at the end of this compendium provides an overview of the work undertaken for 
parliamentary committees by the Ex-Ante Impact Assessment Unit during the period since June 
2015. 
 
 
Joe Dunne 
Acting Director  
Directorate for Impact Assessment and European Added Value 
Directorate-General for Parliamentary Research Services 
European Parliament 

http://www.europarl.europa.eu/thinktank
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How does ex-ante Impact Assessment work in the EU? 
 
Ex-ante impact assessment (IA) represents an attempt to provide, in advance of legislating, a coherent analysis 
of the reasoning that lies behind, and the foreseeable effects of, any proposed measure or policy initiative. 
Initially launched at European Union level in 2002, an impact assessment text, often running to several 
hundred pages, is now routinely attached by the European Commission to every significant legislative proposal 
it presents. Between 25 and 135 such impact assessments have been examined by the Commission each year 
since 2007, with more than 700 in all produced since that date. 
 
Brief history of the EU impact assessment process 
Impact assessment originates in a general debate about how to improve the general coherence and quality of 
EU legislation, and to look at policy-making in the round. Initial discussion in Europe was inspired in part by the 
experience of public administrations in other jurisdictions, notably the work of the Office for Information and 
Regulatory Affairs (OIRA) in the US Executive Office of the President. In September 2003, OIRA issued the 
landmark Circular, A-4, which provided guidance on how to conduct IA on administrative law and standardised 
the way cost-benefit analysis was conducted by US regulatory agencies. In Europe, EU ministers of public 
administration tasked a high-level advisory group in November 2000 to look at this issue, in the context of the 
Lisbon Strategy adopted by the European Council in March that year. The recommendations of the so-called 
Mandelkern Group on Better Regulation, adopted in November 2001, fed into work on the subsequent Inter-
Institutional Agreement (IIA) on Better Law-Making - concluded in 2003 between the European Commission, 
European Parliament and Council of Ministers - which contains a section on impact assessment.  
 
Under the Inter-Institutional Agreement, the three EU institutions recognise the potentially positive role of 
impact assessment in underpinning and improving the quality of legislation. For major items of draft law, the 
Commission committed itself to combine in one single 'integrated' evaluation, the impact assessment relating 
to social, economic and environmental effects; to make the results of its analysis fully and freely available; and 
to indicate in the explanatory memorandum to any proposal how the IA has influenced it. Reference is also 
made to the possibility of the Parliament and Council choosing to conduct impact assessments on their own 
amendments. In the subsequent 2006 Inter-Institutional Common Approach to Impact Assessment, the 
Parliament and Council 'undertake to carry out impact assessments, when they consider this to be appropriate 
and necessary for the legislative process, prior to the adoption of any substantive amendment' (Paragraph 14).  
 
Over the ensuing years, the European Commission has continued to develop its integrated IA system, with 
texts that seek to identify the problem being addressed, the options considered (including non-legislative 
solutions), the rationale for the option chosen, any subsidiarity and proportionality implications, and the 
foreseeable consequences of the proposal, looking at an increasingly wide range of possible effects. The 
creation in 2007 of the 'Impact Assessment Board', the Commission's own internal quality assurance body, 
marked a step-change in the sophistication of the process, improving the quality and coherence of the 
institution's IAs. According to the European Court of Auditors1 and other external analysts, notwithstanding 
some remaining shortcomings (see below), the IA work by the Commission to date is generally considered to 
have improved significantly in quality over time, to have brought positive results, and to operate on a level 
comparable to that of comparable national systems. Among concerns expressed, however, are that there is a 
tendency for the Commission to consider too few options and to highlight findings which may support a pre-
determined option, a weakness compounded by a lack of consistency in the methodology applied between 
different IAs, so making comparisons more difficult. 
 
 
 
                                                           
1 European Court of Auditors, Impact Assessments in the EU institutions: Do they support decision-making?, 2010. 

http://www.whitehouse.gov/omb/circulars_a004_a-4/
http://ec.europa.eu/smart-regulation/better_regulation/documents/mandelkern_report.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003Q1231(01)&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003Q1231(01)&from=EN
http://ec.europa.eu/smart-regulation/impact/key_docs/docs/ii_common_approach_to_ia_en.pdf
http://ec.europa.eu/smart-regulation/impact/docs/coa_report_3_2010_en.pdf
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Impact assessment in the European Commission 
According to the Commission's current internal rules, IAs should be prepared for a broad range of initiatives, 
including all legislative proposals appearing in the institution's Annual Work Programme, as well as other 
legislative and non-legislative initiatives, together with delegated acts or implementing measures, likely to 
have significant impacts. In 2013, the Commission examined 97 IAs. In 2014, encompassing the end of one five-
year EU institutional cycle and the start of the next, only 25 were examined. 
 

Input into the IA process within the Commission operates through a hub-and-spoke structure. The hub is the 
central Secretariat-General of the Commission, whose staff chair and organise the work of the Impact 
Assessment Board and ensure application of the Commission's internal Impact Assessment Guidelines. These 
guidelines - the current version of which was issued in 2009 and currently subject to updating and revision - set 
out the areas and types of impact that IAs should address, and the basic standards that they should respect. 
The ‘spokes’ in the structure are the Commission's individual Directorate-Generals (DGs). The unit within the 
DG in charge of a particular proposal drafts the relevant IA, usually assisted by an IA unit in that DG, which 
provides advice on general issues, such as methodology. This lead DG is supported by an ad hoc, inter-DG 'IA 
Steering Group', made up of representatives of all services affected and always including the Secretariat-
General. In-put into this process on substantive issues may be outsourced, on a case-by-case basis, to external 
contractors, selected by public tender. Public consultation of all stake-holders concerned is supposed to play 
an important role at all stages. As a result of these various procedures, preparing an IA now takes at least 
several months, and frequently much longer. 
 

A Commission IA should follow a standard format. It should start by defining the problem in need of possible 
action, backing it up with evidence. Then it should set the policy objective, elaborating different strategic 
options for achieving it, and also analysing whether EU action is justified (subsidiarity) and whether it goes 
beyond what is necessary (proportionality). The IA should then analyse and weigh up, in a balanced and 
neutral way, the likely economic, social and environmental impacts of each option. Both quantitative and 
qualitative methodology may be used for this purpose. Specific guidance is provided for certain dimensions, 
for instance, the potential impact of legislation on small and medium-sized enterprises (the so-called 'SME 
test'), territorial issues and fundamental rights. In the light of the findings, a preferred course of action is 
usually identified, although this is not, strictly speaking, a requirement. Finally, the IA should consider future 
monitoring arrangements and use of indicators to assess whether the action taken corresponds to what was 
intended.  
 

Draft Commission IAs, which are not made public at that stage, are scrutinised by the institution's internal 
Impact Assessment Board. The latter's members are currently appointed by the Secretary General of the 
Commission, subject to approval by the President, for a two-year, renewable term. During the term of office of 
the last Commission, for each IA, the Board initially consisted of five members, including the chair (the Deputy 
Secretary General) and, from 2012 onwards, four rotating members, sitting on the Board in addition to their 
regular duties. The rotating members are drawn from a permanent pool of eight Commission directors, who 
are required to act independently, in a personal capacity. They are responsible for different areas of expertise: 
macro- and micro-economics account together for half of the Board's rotating Members, the rest being shared 
between the social and environmental areas. The functioning of the Board is governed by its mandate and 
rules of procedure. The Board, supported by its staff, has approximately four weeks to analyse a draft IA and 
then to send to the lead DG an initial assessment of its compliance with the internal guidelines, together with 
any other questions concerning essential quality issues. A non-public meeting is then usually held, at the end 
of which, in camera and normally by consensus, the Board issues a positive or negative opinion, pointing out 
areas in need of improvement. Sometimes this process is conducted by written procedure. A negative opinion 
means that the draft IA should be revised and scrutinised again by the IAB, before the Commission's inter-
service consultation can be launched. Internal Commission rules require that that all initiatives likely to have 
significant direct economic, social or environmental impacts should be accompanied not only by an IA, but by a 

http://ec.europa.eu/smart-regulation/impact/commission_guidelines/docs/iag_2009_en.pdf
http://ec.europa.eu/smart-regulation/impact/iab/docs/iab_rules_of_procedure_final_en.pdf
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positive opinion from the IAB.2 However, on at least three occasions in 2014, the Commission appears to have 
tabled proposals without receiving a positive opinion from the Board on the accompanying IAs. 
 

The IA itself, and IAB's opinion on it, accompany the corresponding proposal when it is submitted for adoption 
by the College of Commissioners. They are published alongside the proposal once it has been adopted by the 
Commission. Occasionally, a decision to restrict or delay the publication of the IA is taken, for instance, when 
certain information it contains is confidential or sensitive. Although the IA Guidelines stipulate that an Impact 
Assessment should be no longer than 30 pages, in practice, IAs, including their annexes, are often several 
hundred pages long. A two-page executive summary is now usually provided. 

 
Impact assessment in the Council of Ministers and European Parliament 
The Council, which has traditionally paid rather limited attention to impact assessment, has recently seen 
some positive developments. Following a number of pilot projects, Council working parties should now, at an 
early stage of the debate on specific legislative proposals, consider the relevant Commission IA on the basis of 
an indicative check list.3 However, pressure from at least a third of Member States for the Council secretariat 
to go further and to install a small impact assessment unit has so far been resisted. 
 

In June 2011, the European Parliament adopted an own-initiative report (Niebler report) on ‘guaranteeing 
independent impact assessment’, which welcomed the on-going development of the impact assessment 
process within the EU institutions as an important aid to better law-making during the whole policy cycle.4 The 
following year, with a view to strengthening the capacity of the parliamentary committees to engage in ex-
ante work of various kinds, the Parliament's Bureau established a dedicated Directorate for Impact Assessment 
and European Added Value. The latter's Ex-Ante Impact Assessment Unit routinely summarises and appraises 
the strengths and weaknesses of Commission IAs accompanying legislative proposals and is available to 
provide, upon request from the relevant EP committee, more in-depth IA-related services, such as 
complementary or substitute impact assessments, in cases where certain aspects have been dealt with 
inadequately or not at all in the original Commission IA, and impact assessments of substantive amendments.  
 
Between June 2012 and June 2015, the Ex-Ante Impact Assessment Unit has prepared almost 100 initial 
appraisals of Commission IAs for parliamentary committees, six detailed appraisals, four complementary or 
substitute IAs, and four impact assessments on substantive EP amendments, encompassing a total of 25 
amendments. IAs on amendments may help support the institution's position in trialogue negotiations, as well 
as improve advance knowledge of likely effects. Guidance for committees in using these EP impact assessment 
services are set out in the Parliament's internal 'Impact Assessment Handbook',5 adopted by the Parliament's 
Conference of Committee Chairs, and most recently updated in November 2013.  

 
Claudio Collovà 
Ex-Ante Impact Assessment Unit 

                                                           
2 The Working Methods of the European Commission, 2014-19, C(2014) 9004, p. 7. 
3 Competitiveness Council conclusions on Smart Regulation, 4 December 2014.  
4 EP Resolution of 8 June 2011 on Guaranteeing independent impact assessments, P7_TA(2011)0259. 
5 EP Impact Assessment Handbook: Guidelines for Committees, November 2013. 

http://ec.europa.eu/transparency/regdoc/rep/3/2014/EN/3-2014-9004-EN-F1-1.Pdf
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2011-0259
http://www.europarl.europa.eu/EPRS/impact_assesement_handbook_en.pdf
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Initial Appraisal of a European Commission Impact Assessment 
 

Cloning of animals  
 
Impact Assessment (SWD (2013) 519, SWD (2013) 520 (summary)) for i) a Commission proposal for a directive 
of the European Parliament and of the Council on the cloning of animals of the bovine, porcine, ovine, caprine 
and equine species kept and reproduced for farming purposes, and ii) a proposal for a Council Directive on the 

placing on the market of food from animal clones (COM (2013) 892 and COM (2013) 893). 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposals, adopted on 18 December 2013.  
 

Under the current legislative framework, food from clones falls under the scope of the Novel Food Regulation 
((EC) N° 258/97) and is thus subject to pre-market approval based on a food safety risk assessment6. In 2008, 
the Commission presented a proposal to streamline the approval process. During the legislative procedure, 
lawmakers sought to amend the proposal to introduce specific rules on cloning. In particular, Parliament 
requested a ban on the technique, on meat and dairy products of clones and of their offspring as well as on 
their reproductive material, and then, in second reading, a total ban of any food from clones and their 
descendants7. No agreement was reached on the scope and features of any of the issues linked to cloning and 
the proposal therefore fell in Conciliation in March 2011. As a result, the Commission was asked to prepare a 
legislative proposal on all aspects of cloning for food production, based on a detailed impact assessment and, 
subsequently, ‘to produce a dedicated policy on cloning...to clarify and address all different aspects related to 
cloning going beyond the food aspects’ (IA, p. 15). The IA deals not only with the placing on the market of 
foods from animal clones, but also the cloning technique used for farming purposes, animal welfare, ethical 
matters and divergent national rules. It does not however cover animal cloning used in the pharmaceutical 
industry, research, or for keeping diversity of species (IA, Annex 5, p. 109). On the basis of the IA, the 
Commission has prepared two separate proposals: one on the cloning of animals for farming purposes, and the 
other on the placing on the market of food from clones.8  
 
In parallel, the Commission has prepared a new, separate proposal to amend the Novel Food Regulation, 
based on the original IA from 2008, but without any reference to cloning. This is under consideration in the 
Environment Committee. 
 
Legal basis 
It should be noted that the two proposals related to cloning have different legal bases. COM(2013) 892 on the 
cloning of animals kept and reproduced for farming purposes is based on Article 43 TFEU (agriculture), and is 
therefore subject to the codecision procedure. COM(2013) 893 on the placing on the market of food from 
animal clones, on the other hand, is based on Article 352 TFEU, and is therefore subject to the consent 
procedure. The choice of legal base is not addressed in the IA but might merit further attention.  
 
Problem definition 
The IA identifies animal welfare as one of the main concerns behind the proposal, and the Commission has 
asked the European Food Safety Authority (EFSA) to provide an opinion in this matter. Based on an opinion of 

                                                           
6 According to the IA, no application has ever been submitted to market food produced by means of the cloning technique 
(Annex VI, p. 135). 
7 More recently, in the context of the discussions on electronic identification of bovine, Parliament called for mandatory 
labelling of fresh meat of offspring of clones pending the presentation by the Commission of the specific proposal on 
cloning. 
8 A detailed overview can be seen on the EC webpage on novel foods. 

http://ec.europa.eu/food/food/biotechnology/novelfood/initiatives_en.htm
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EFSA of 2008, as well as its subsequent statements until 2012, the IA provides a detailed description of the 
main animal welfare concern which is the suffering caused to animals by application of the cloning technique, 
especially to surrogate dams and clones of bovine and porcine species. Regarding ovine, caprine, and equine 
species, it says that there is not enough data to assess their welfare aspects. Regarding offspring and 
descendants of clones, EFSA concluded in its opinion that they are not affected by animal health or welfare 
problems (IA, p. 12).   
 

Another underlying challenge to be addressed by the proposal is concerns of EU citizens regarding food safety, 
ethical matters of cloning, as well as consumer information on food labels. With regard to food safety, the IA 
stresses that EFSA has 'concluded that there is no indication of any difference for food safety for meat and milk 
of clones and their progeny compared with those of conventionally bred animals' (IA Executive Summary p. 2). 
Lastly, the IA mentions risk of diverging national rules (for example, Denmark has forbidden animal cloning on 
its territory), which may lead to market distortions such as an uneven playing field for farmers among the EU 
countries (IA, p. 24).  
 

Objectives of the legislative proposals 
According to the IA, the general objectives of the EU initiative are to address concerns on cloning for farming 
purposes; to ensure uniform conditions for farmers in the EU; and to protect consumer interests as regards 
food from cloned animals. 
The specific objectives are threefold: 

1. to ensure uniform production conditions for farmers in the EU, while protecting the health and 
welfare of animals; 

2. to protect consumer interests regarding food from cloned animals; 
3. to guarantee competitiveness of farmers, breeders and food businesses in the EU.  

 

The distinction between the general and the specific objectives lacks clarity. The specific objectives appear to 
repeat the general objective without going into further detail, other than to add a reference to animal welfare 
which might have been expected to have been considered a general aim. 
 

Range of options considered 
There are five discarded options described in Chapter 4.2. of the IA (p. 27). The main reasons for discarding 
them are legal feasibility (EU primary and secondary acts, WTO) and technical limitations. 
 
The Commission has presented four policy options in the IA: 
i) Policy option 1 - Baseline scenario – no policy change; 
ii) Policy option 2 - Pre-market approval of food from clones, from offspring and descendants; 
iii) Policy option 3 - Labelling of food from clones, offspring and descendants, which includes five sub-options: 

Sub-option 1: labelling of food from clones, 
Sub-option 2: labelling of food from offspring, 
Sub-option  3: labelling of food from descendants, 
Sub-option 4: voluntary labelling, and 
Sub-option 5: mandatory labelling; 

iv) Policy option 4 - Temporary suspension of the technique and of imports of live clones, their  reproductive 
material and food from them. (IA, p. 24-26). 

 

Under Option 1, ‘food from clones would remain within the scope of the Novel Food Regulation and subject to a 
pre-market approval (PMA) based on a food safety assessment’ (IA, p. 28). Food business operators ‘need to 
submit an authorisation application to the Member State's authority to perform a scientific risk assessment and 
pay fees for this’ (IA, p. 29). ‘Food from offspring and from descendants would continue to be marketed without 
any distinction as to the animals it is obtained from.’ (IA, p. 29) It would be thus impossible for the consumers to 
know if the food product is derived from offspring or descendants of cloned animals. Regarding the use of the 
cloning technique, Directive 98/58/EC on animal welfare continues to apply. 



 15 

Under Option 2, food business operators would apply for market authorisation (for food derived from clones, 
descendants, and offspring) directly to the Commission, who would then consult EFSA. Such a centralised 
procedure was already foreseen in the 2008 Novel Food proposal (IA, p. 32). However, the Commission also 
points out, that the food from offspring and descendants is not covered by Novel Food Regulation (EC) Nº 
258/97, because offspring and descendants are bred conventionally (Annex VI, p. 134). ‘The implementation of 
this option implies that in the absence of authorisation, the food could no longer be put on the EU market.’ (IA, 
p. 32) This option is supported by the European consumer association (BEUC).  
 

The scope of Option 3 covers labelling of food from clones, offspring, and descendants, and its modalities: 
voluntary or obligatory. Labelling of food would take into account consumer interests, which are very well 
documented throughout the IA. In case of mandatory labelling, costs will be borne by the food business 
operators (FBOs). In case of voluntary labelling, it could interest FBOs as it would represent and added value 
for selling their products. (IA, p. 35) 
 

Option 4 provides a temporary suspension of the cloning technique in the EU. Consequently, the risk of 
diverging national rules for animal welfare would be avoided, while improving legal certainty and clarity. (IA, p. 
43) The IA stresses that imports of live clones and their reproductive material would also need to be 
suspended, but the option would nevertheless address consumer concerns on food from animal clones (IA, p. 
43). Annex XI provides an analysis of impacts on trade in case of suspension of the cloning technique, and says 
that ‘imports of reproductive materials of clones would continue to take place without restrictions’ (p. 188). 
This appears contradictory to the above, and might require further clarification. 
 

The IA gives a slightly misleading impression that ‘none of the options would on their own enable to attain the 
objectives', stating that '[n]o preferred option is thus proposed at this stage.’ (IA, p. 5). However, the Executive 
Summary clearly states that 'option 4, (excluding the suspension of import of reproductive material) is best 
suited to address the objectives' (Executive Summary, p. 6).  
 

Scope of the Impact Assessment 
The IA assesses the economic and social impacts (prices of food, employment), as well as impacts on consumer 
protection, and animal welfare of the four policy options. A table in Annex XIII provides a comparison of the 
impacts of the four policy options. According to the IA, consumer interests seem to be winning in all four of 
them, whereas options 2, 3, and 4 appear not to be in the economic interest of the food business operators 
(extra costs for labelling for both EU and third country producers). However, this assertion seems to contradict 
data presented elsewhere in the IA referring to economic benefits (for example, of voluntary labelling). 
 

The economic impacts analysed include costs incurred to the food business operators, and the IA gives precise 
figures for these costs. A fee of an application for an authorisation under the no policy change option ranges 
from EUR 830-25 000. In cases where toxicological tests are required, the cost of filing an application under the 
Novel Food Regulation has been estimated to be up to EUR 400 000 (IA, p. 29). The additional costs for food 
business operators linked to the traceability of food from clones would be not significant, for example, EUR 
2000-4000 for a small label change, and EUR 7000-9000 for a full redesign of label, yet most companies 
redesigning their labels every three years as normal business practice (IA, p. 30). The economic impact on 
production costs for breeders, farmers, and on trade with third countries is considered non-significant due to 
the very limited cloning activity in the EU (IA, p. 30). 
 

Policy option 2 ‘entails additional [economic] impacts: the offspring and descendants of one single animal 
increases exponentially by thousands of animals per generation (see Annex XIII paragraph 2)’ (IA, p. 33). The 
costs for filing the application are the same as in policy option 1, ‘except for the fees paid at national level 
which will no longer exist’ (IA, p. 33). It has to be noted that ‘In the case of a generic authorisation, a single 
FBO would bear the costs of application for a given food while all other operators would benefit from this 
authorisation.’ (IA, p. 33). The additional costs for FBOs would be constituted by the requirement of 
traceability of food, as well as by identification and registration of clones, of offspring and descendants (and of 
their reproductive material) (IA, p. 33). The IA indicates that the costs are discussed in more detail under policy 
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option 3 below; however, it would be more reader-friendly to provide the calculations of these costs when 
they are first mentioned, i.e., under the economic impacts of  policy option 2. 
 

Under policy option 3, ‘depending on the sub-option chosen, costs can vary substantially’ (IA, p. 35). As regards 
sub-options 2 and 3, the IA includes a table of traceability costs for offspring and descendants and their 
reproductive material, showing that costs for EU farmers, importers, and breeders would be marginal. 
Regarding traceability of food, the IA provides a table of costs for food business operators; however, the 
assessment is incomplete, as some impacts are unquantifiable (compliance costs). The industry 
representatives are against labelling of food from offspring and descendants, and they warn about the risk of 
trade disruption (IA, p. 39).  
 

The IA explains that policy option 4 (temporary suspension of the cloning technique) would not affect cloned 
animals and food from them, however, their reproductive material would be affected significantly (IA, p. 44). 
The IA nevertheless admits that it is difficult to assess the impact of such a suspension among various Member 
States (IA, p. 44). Industry representatives stress the need to continue to have access to genetic material (IA, p. 44). 
 

Regarding impacts on employment, the IA states that due to unavailability of data, it is not possible to quantify 
the effect on employment for all four options. The IA does not include a cost-benefit analysis; however, it 
provides assessment of costs for businesses. The IA mentions that regarding food prices the impact is expected 
to be low, but it is not possible to quantify it (IA, p. 31). 
 

The impacts on consumer protection are likely to be positive in case of all policy options. In case labelling is 
requested upon authorisation, consumers would be able to make more informed choices (however, under the 
no change scenario, information of food from offspring and descendants of clones would not be provided on 
the labels) (IA, p. 31). Regarding option 2, consumers can be sure that their food is safe, but they cannot 
necessarily identify which food stems from the clones, their offspring or descendants (IA, p. 34). The strongest 
option in terms of consumer protection would be mandatory labelling (policy option 3, sub-option 5). Unlike 
the industry representatives, consumer organisations, animal welfare associations and individuals are in favour 
of a traceability system of reproductive material from clones, and of labelling of food from offspring and 
descendants (IA, p. 39). Sub-options 1 to 3 under option 3 are only targeted at one type of food within each 
sub-option (for example, either at food from clones, or from offspring, or from descendants), thus the added 
value of these sub-options seem to be doubtful from the consumer perspective. 
 

Subsidiarity / proportionality 
The IA explains, that EU action is needed in the area of animal cloning, because ‘live animals, their 
reproductive materials and derived food can be freely traded in the internal market’ (IA, p. 24). The Union 
action in the area of animal welfare requirements is stipulated in Article 13 TFEU. 
 

No national parliament has issued a reasoned opinion raising problems in respect of subsidiarity on the 
proposal for a directive on the cloning of animals kept and reproduced for farming purposes. The UK House of 
Commons has, however, issued a reasoned opinion concerning the proposal for a Council Directive on the 
placing on the market of food from animal clones. According to the IA, during the Conciliation procedure, 
‘Member States expressed their willingness to see specific measures on cloning at the EU level’ (IA, p. 14). 
 

Budgetary or public finance implications 
Regarding implications on the EU budget or other EU or Member State public finance, the IA states that, under 
policy option 2, there would be additional ‘cost to be borne by the EU budget to cover the costs involved in 
processing applications (estimated at 83 000 € per application) for Novel Food’ (IA, p. 33). 
 

SME test / Competitiveness 
Annex X of the IA provides an SME test. It gives a good overview of the structure of breeding companies across 
the EU, indicating that most companies involved in the breeding business are actually SMEs. Additionally, 
impacts on SMEs are briefly analysed under each policy option.  
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Under policy option 2 and policy option 3, SME profit margins would be affected, and thus their ‘growth, in 
particular as they do not benefit from efficient production systems and/or economies of scale enjoyed by 
larger firms. Traceability of food could present particular challenges for micro and small enterprises.’ (IA, 
p. 33). At the same time, the IA is categorical regarding any exemptions or lighter regimes for SMEs and micro-
enterprises in the light of food safety and public health, saying that these principles should not be 
compromised (IA, p. 186, Annex X). 
 
Simplification and other regulatory implications 
The IA in Chapter 2.6. describes in detail the existing regulatory framework regarding animal welfare, novel 
foods, identification of animals and reproductive material for traceability, traceability of food from animals, 
and zootechnics and voluntary guidelines (IA, p. 16-18). Chapter 3.3. (p. 25) lists more general EU policies and 
horizontal objectives which are in coherence with the objectives of the new proposal. Animal welfare is 
currently protected by Directive 98/58/EC on the protection of animals kept for farming purposes (IA, p. 8). It 
does not refer explicitly to cloning, but ensures a basis for Member States to act should unnecessary pain and 
suffering be caused to animals. 
 
The current 1997 Novel Food Regulation ‘covers, to date, the food derived from cloned animals, which are 
subject to pre-market approval and a risk assessment by a national competent authority’ (IA, p. 16). As 
mentioned above, having decided to treat cloning issues in separate proposals which are the subject of this IA, 
the Commission has prepared a third proposal (COM (2013) 894) covering the remaining aspects of the 
existing novel food regulation. 
 

Relations with third countries 
EU animal breeders are in competition with animal breeders in third countries. An important aspect is also the 
import of reproductive material from third countries. ‘The EU imports live animals,  reproductive material and 
animal products, in many cases from one or more of the five countries (USA, Canada, Argentina, Brazil, 
Australia) where commercial cloning is taking place. The extent to which these imports are related to clones, 
to the reproductive material of clones or their progeny is presently unknown as there is no requirement 
(neither under EU law; nor in third countries) to identify them as such.’ (IA, p. 22) 
 

Apart from food from clones, which needs to be identified, no other impact on third countries is expected 
under policy option 1: they would continue to be able to export live animals (clones and progeny), their 
reproductive material and their food. (IA, p. 31) 
 

Under policy option 2, ‘EU importers need to have the guarantee that either (i) imported food does not derive 
from offspring or descendants, or (ii) imported food has been approved.’ (IA, p. 34) ‘Imports could be reduced 
or halted because third countries would be unwilling or unable to meet the requirements of EU legislation. 
This would have an impact on EU imports of meat, milk and other food products accounting  today for around 
1.7 billion € for beef, 1 billion € for sheep and goat meat and 722  million € for milk products, and could lead to 
major trade disruptions.’ (IA, p. 34) 
 

Regarding policy option 3, no third country has expressed any readiness to put in place the identification and 
traceability system of food from offspring of clones, as it would require high adaptation costs (IA, p. 41). Thus, 
sub-option 3.2 and 3.3. would create major trade disruption between the EU and the third countries (IA, p. 41). 
Regarding policy option 4, third countries would not be allowed to export live clones, their food and their 
reproductive material to the EU. Regarding suspension of imports of food from clones, ‘it is unlikely that third 
country trading partners would from now on export food from clones to the EU in the future’, because clones 
are not reared for food, but for reproductive purposes (IA, p. 45). 
 

Quality of data, research and analysis 
The Commission has based its IA on a wide and thorough study by an external company, ICF-GHK, entitled 
‘Impact in the EU and third countries of EU measures on animal cloning for food production’. The problem 
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definition would benefit from further clarification and refinement, thus adding to the overall coherence of the 
policy options offered and impacts analysed. The IA would benefit from a clearer link between the well-
presented data and the descriptions of policy options. A glossary of technical terms is included in Annex I; 
however, a list of acronyms used in the IA would have very much facilitated more immediate comprehension 
of the content of the IA. 
 

Stakeholder consultation 
The IA is based on wide, comprehensive and well-presented data obtained from all stakeholders, including not 
only the industry and consumers, but also third countries and Member States themselves.  
 

The IA clearly identifies the stakeholders which may be affected: animal breeders, farmers, the food industry, 
cloning companies as well as consumers, public administrations and trading partners (IA, p. 16). 
BEUC, the European consumer organisation, asks for a compulsory labelling system, should the temporary 
suspension for marketing food derived from clones be lifted in the future (IA, p. 32). However, industry 
representatives are against measures referring not only to food from clones, but also to food from their 
offspring and descendants (IA, p. 33). They consider that there is no food safety concern, based on EFSA 
opinions issued between 2008 and 2012 (link provided on the IA executive summary sheet, p. 4). 
 

Stakeholder consultation has uncovered underlying conflicting interests between consumer groups and the 
interests of the industry (farmers, breeders, and food businesses): consumer and animal welfare organisations 
have expressed themselves against the cloning technique and any placing on the market of cloned animal 
meat whatsoever; whereas industry representatives have confirmed that 'no policy change'9 would be the best 
scenario for them (IA, p. 9-10). The majority of EU citizens have reservations against animal cloning for food 
production. Regarding the concerns of citizens and their awareness of the cloning technique, one of the 
discarded options included improvement of consumer awareness (IA, p. 28). 
 
The IA is based on a wide and comprehensive public consultation, including Your Voice in Europe and 
Eurobarometer questionnaires and interviews (Annex III and IV); however, the IA could have provided a more 
detailed description of the background of the above-mentioned concerns of citizens. 
 

Monitoring and evaluation 
The Commission suggests monitoring indicators for Objective 1 and 2, but none for Objective 3 (to guarantee 
the competitiveness for farmers and breeders).  
 
Regarding Objective 1 on uniform production conditions for farmers, the Commission suggests that EFSA takes 
the responsibility of monitoring the technical progress of the cloning technique both for policy option 1 (to 
assess if cloning still causes unnecessary pain to the animals), and for policy option 4 (to measure whether 
suspension arrangements should be stopped or amended). (IA, p. 52) 
 
Regarding Objective 2 on the protection of consumer interests, the Commission suggests that, firstly, the 
number of applications for authorising food from cloned animals will indicate how to assess which food has 
been allowed (for both options 1 and 2), and, secondly, evaluation of policy option 3 can be done by surveys 
on both national and EU level, as well as by using statistics from Eurostat and TRACES10 (IA, p. 52). 
 

Commission Impact Assessment Board 
The Commission's IA Board delivered an opinion on the draft IA on 19 June 2013, but formulated a number of 
criticisms and recommendations for its improvement. The IA Board asked the originating service, DG SANCO, 
to improve the IA in the following areas: 

                                                           
9 No legislation on cloning, maintaining food from clones under the Novel Food Regulation (food from clones subjected to a 
pre-market approval, Regulation (EC) Nº 258/97)), no measures on food from progeny of clones, no labelling (IA,p. 9). 
10 Commission management tool for tracking the movement of animals and of products of animal origin from both outside 
and within the EU. 
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• to strengthen the problem definition (especially uncertainty related to the interpretation of the 
Directive 98/58/EC on animal welfare, the most important drivers of consumer concerns, and the lack 
of voluntary labelling schemes by FBO), 

• to better explain the options (for example, why measures to improve consumer awareness have not 
been considered), as well as 

• to better assess and present the impacts. 
 

DG SANCO seems to have broadly followed up on the recommendations of the Board, in that it has added 
some data and strengthened its treatment of the policy options. Chapter 1.3. (p. 11) includes a detailed list 
with references, where the changes and improvements have been added within the IA. However, some 
questions still remain vague. For example, the IA does not give a clear answer as to why measures to improve 
consumer awareness have not been considered, simply stating that 'there is no evidence that buying 
behaviour for food of animal origin would in practice be influenced by the knowledge on the reproduction 
technique used’ (IA, p. 15). 
 

Coherence between the Commission's legislative proposals and the IA  
The IA gives the impression that there is no preferred option. However, the proposals are clearly based in part 
on option 4 (temporary ban on the cloning technique, as well as on the marketing of clones and embryo 
clones). The proposal for a directive on the cloning of animals kept and reproduced for farming purposes 
(COD) envisages a temporary ban on the technique and the marketing of animal clones in this context, with 
the important exception, however, that reproductive material is excluded. The parallel proposal for a Council 
decision (consent procedure (APP)) envisages a temporary ban on the marketing of food from clones on Union 
territory. This would appear to move towards Parliament's previous calls for a total ban on any food from 
clones and their descendants. 
 

Conclusions 
The IA mostly refers to food from clones, and less to the cloning of animals for farming purposes. This is 
unfortunate, given that the cloning of animals for farming purposes proposal is based on Article 43 TFEU and 
therefore falls under the co-decision procedure, whereas the food from clones proposal is based on Article 352 
TFEU and falls under the consent (APP) procedure (Parliament approves or rejects the act by means of a single 
vote, with no amendments possible (Rule 81, EP Rules of Procedure). Further consideration of the choice of 
legal base might be considered appropriate.  
 

The main strengths of the IA include the comprehensive stakeholder consultation and representation of their 
views within the IA. The main weaknesses include the somewhat vague problem definition; the lack of clarity 
about the existence of a preferred option, or combination of options, and the rather weak coverage of the 
issue of consumer awareness as part of the policy options. In this respect, a more balanced presentation of the 
conflicting interests of consumers and industry might have been desirable as well as clearer consideration of 
animal welfare issues in the assessment of the impacts of each of the four policy options. 
 

Both proposals appear to take into account the EP position in the Novel Foods conciliation regarding the ban 
on food from cloned animals (in that they envisage temporary suspension of the technique, as well as of 
placing on the market food from animal clones). However, it should be noted that the EP supported a 
comprehensive labelling system for food derived from offspring of animal clones, in order to enable the 
consumer to make an informed choice, and this issue is not addressed in the new proposals. 
 
 

Prepared for the European Parliament's Committee on Agriculture and Rural Development (AGRI). 
Author: Laura Zandersone, Ex-Ante Impact Assessment Unit 
June 2014 - PE 528.789 
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Initial Appraisal of a European Commission Impact Assessment 
 

Protection of trade secrets 
 

Impact Assessment (SWD (2013) 471, SWD (2013) 472 (summary) for a Commission proposal for a Directive of 
the European Parliament and the Council on the protection of undisclosed know-how and business 

information (trade secrets) against their unlawful acquisition, use and disclosure (COM (2013) 813). 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying its proposal which was adopted on 28 November 2013.  
 
As part of the Europe 2020 strategy and its commitment to improve conditions for innovative business activity, 
the Commission undertook to look at the issue of trade secrets, both in the 2011 Intellectual Property Strategy 
and in its 2012 Communication on industrial policy. Trade secrets, or know-how and business information 'that 
is kept confidential in order to preserve competitive gains'11, are the most common form of innovative 
knowledge. 'Whenever a business holds information of economic value that is not generally known and treats 
it as confidential, this business owns a trade secret' (IA, p. 12). Such information can consist of technical or 
scientific information or information of a commercial nature. Trade secrets are essential for collaborative 
research and innovation within the Internal Market. They are also an important means for businesses to 
benefit from first mover competitive advantages. Evidence shows that companies, and in particular SMEs and 
start-ups, value them as much as patents and other forms of intellectual property rights. However, while they 
may represent an attractive alternative to avoid the costs inherently associated with Intellectual Property 
Rights, which also have a limited scope of application, trade secrets are probably the form of information that 
is least protected against unlawful misappropriation inside the European Union, where different legal regimes 
co-exist. This could discourage investment in research and development (R&D), both at national and EU level, 
which could in turn increase the gap between the EU and major third countries, such as the US, Japan or South 
Korea. In addition, trends such as globalization, outsourcing, longer supply chains, and information and 
communication technology prevalence, mean that the danger of misappropriation of trade secrets may be on 
the increase.  
 
Problem definition 
According to the IA, differences in national laws mean that legal protection of trade secrets within the EU is 
uneven and fragmented. Current global developments and insufficient protection mean that companies and 
research institutions are increasingly exposed to misappropriation through theft, unauthorized copying or 
breach of confidentiality requirements from within and outside the EU. The IA identifies two problems 
resulting from this risk of misappropriation and ineffective legal protection: i) sub-optimal incentives for cross-
border innovation activities and ii) reduced competitiveness.  
 
Even if one third of the actual length of the IA deals with the problem definition, this is probably the weakest 
part of the document.  While it appears to imply that sub-optimal incentives for cross-border innovation 
activities and reduced business competitiveness are the main root problems, these issues might arguably be 
seen rather to be consequences of the over-arching problem to be addressed, which is the current fragmented 
legal protection of trade secrets within the EU against misappropriation. The link between the legal 
fragmentation and the resulting problems as presented in the IA could have been more clearly and simply 
presented, and therefore more convincing and less confusing. The figure presenting the problem definition is 
particularly difficult to follow. In addition, the magnitude of the problems remains rather uncertain. 

                                                           
11 COM (2013) 813, p. 2 



 21 

Objectives of the legislative proposal 
The general objective of the Commission proposal is 'to ensure that the competitiveness of European 
businesses and research bodies, which is based on undisclosed know-how and business information (trade 
secrets), is adequately protected and to improve the conditions/framework for the development and 
exploitation of innovation and for knowledge transfer within the Internal Market'. The specific objective is 'to 
improve the effectiveness of the legal protection of trade secrets against misappropriation within the Internal 
Market' (IA, p. 41). This is to be achieved by four operational objectives. However, these do not seem to 
correspond to 'specific objects of action' in their own right which could be linked to 'output indicators', as 
recommended in the Commission IA Guidelines.  
 
Range of options considered 
The Commission examines the potential impact of a wide range of options, including the option of retention of 
the status quo. Annex 20 presents policy options which have been initially considered but were then discarded 
for lack of effectiveness or proportionality. The five policy options retained and presented in the IA are: 
 

Option 1 – Status quo, no further action at EU level. 
 
Option 2 - Soft law (non-legislative action): provide information on and raise awareness of the existing scope 
of protection of trade secrets and available redress tools in case of misappropriation. This would include 
promoting the use of arbitration and mediation procedures to solve disputes. 
 
Option 3 - Harmonization of laws regarding the unlawfulness of acts of misappropriation of trade secrets. This 
option consists in defining trade secrets and establishing that certain acts of acquisition, use and disclosure of 
trade secrets are unlawful.  
 
Option 4 - Harmonization of civil law remedies against misappropriation of trade secrets. This includes the 
elements of Option 3, with the addition of rules on preservation of confidentiality of trade secrets during and 
after legal proceedings. Member States would be required to establish: 

- principles-based minimum harmonization rules on civil law remedies allowing to obtain relief in case 
of misappropriation  of trade secrets; 

- minimum harmonization rules on the preservation of confidentiality during and after litigation on 
misappropriation of trade secrets; 

- specific safeguards to ensure a proportionate application of the law by juridical authorities. 
 
Option 5 - Harmonization of national civil law and criminal law remedies against the misappropriation of 
trade secrets. 
 
Options 3, 4 and 5 are in principle legislative options. The first two would need the adoption of a single legal 
instrument while Option 5 would require the adoption of two legal instruments, one on civil matters and a 
second on criminal matters. However, a non-legislative solution could also be conceivable for all these options, 
e.g. a Recommendation to Member States. In the event, the proposal is for a Directive. 
 
The preferred option is Option 4, which the IA qualifies as 'the most balanced option in terms of effectiveness 
and efficiency and [which] receives significant support in the surveys' (IA, p. 64). As, following the 
proportionality principle, criminal law must remain a measure of last resort, the Commission decides to focus 
on the implementation of the changes in civil law, and later to evaluate whether they are sufficient to reach 
the proposed objectives. 
 
Scope of the Impact Assessment 
The IA departs somewhat from the more traditional presentation and categorisation of impacts. It does 
however consistently assess all options for their impact on the following aspects: Member States' legal 
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frameworks; trade secret owners; perspective of economic growth in the EU (innovation, internal market and 
competition); social impacts (employment levels, income, mobility of employees); consumers; third countries 
and fundamental rights. It also briefly considers potential impacts on the environment, administrative burden, 
and transparency of public administrations, including European institutions and bodies as holder of third 
parties' trade secrets. As far as administrative burden is concerned, the conclusion that this would be non-
existent for businesses and administrations does not appear to be substantiated. Almost no quantification of 
the costs or benefits for the EU or the Member States of adopting the presented policy options is provided, 
except Annex 22 which calculates, to a limited extent, the implementation costs of Option 2 (which is not the 
preferred option). Moreover, the IA could have better assessed the European added value of the proposed EU 
intervention and its effectiveness in addressing the identified problems. 
 
When comparing the options, the IA analyses the comparable scope of protection for each option, sufficient 
and comparable level of redress, preservation of confidentiality in litigation and deterrence as concerns 
effectiveness and efficiency and costs.  
 
Subsidiarity / proportionality 
The proposal is based on Art 114 TFEU, allowing the adoption of EU rules harmonizing national legislation if 
they are necessary for the smooth functioning of the internal market. The IA argues that the subsidiarity 
principle is respected because the objectives of this proposal cannot be achieved by Member States alone, 
especially establishing a legal framework to protect and enhance the flow of trade secrets. Annex 18 is 
dedicated to a detailed analysis of the subsidiarity question. The initiative appears to be proportional to the 
problems and the set objectives. Annex 23 presents the reasoning behind the choice of legal instrument.  
 
There have been no Reasoned Opinions from national parliaments.  
 
Budgetary or public finance implications 
According to the IA, there are no direct implications for the EU budget or other EU or Member States' public 
finance, other than the transposition of the proposed Directive into law. The actions proposed by the 
Commission are said to be consistent and compatible with the Multiannual Financial Framework 2014-2020.  
 
SME test / Competitiveness 
Studies show that SMEs rely more than big enterprises on trade secrets to protect their competitive 
advantages, as they often lack the specialized human resources and financial capacities to pursue, manage, 
enforce and defend intellectual property rights. Therefore SMEs are considered to be the main beneficiaries of 
this legislative proposal. A large majority of SMEs were in favour of EU action during the public consultation 
(IA, p. 41). Protecting the competitiveness of EU businesses is one of the main objectives of the proposed 
action.  
 
Relations with third countries 
While it is expected that Option 2 will not have a direct impact on third countries, this is changing for Options 
3, 4 and 5 as economic actors from outside the EU, who might try to misappropriate trade secrets from 
European companies, would be negatively affected. In addition, common rules on trade secrets in the EU could 
encourage third countries to establish similar regimes, and thereby raise the level of protection of trade 
secrets against misappropriation, which could result in increased knowledge transfer and investment to those 
third countries.  
 
Quality of data, research and analysis 
The assessments seem to be reasonable and based on sound research and analysis. The Commission services 
used external expertise. Two external studies produced a snapshot of EU national legal frameworks concerning 
the protection of trade secrets against misappropriation and gathered economic evidence on the positive and 
negative impacts of the protection of trade secrets against misappropriation. Aside from these, the IA 
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mentions a multitude of empirical studies (in the EU, US, Switzerland, etc.) which contributed to this analysis.  
The lack of quantification is partly explained by the lack of official statistics on trade secrets misappropriation 
trends and the scarcity of data within the EU. Some attempt to extrapolate indicative figures on the basis of 
the limited information available might nevertheless have been helpful. The twenty-five annexes provide a 
considerable amount of useful information to complement that presented in the report itself. In some cases, 
more direct references to this data would have enhanced understanding of the justification of the arguments 
presented. 
 
Stakeholder consultation 
As the IA points out, stakeholders were consulted throughout the whole preparation of this document. A well-
attended public hearing took place in June 2012. A public on-line consultation, organized within reasonable 
time frames for replies, took place and focussed on the possible policy options and their impacts. A detailed 
presentation of the results obtained following this public consultation is given in Annex 2.  Most replies came 
from individual citizens and businesses. It would seem that some Member States' authorities also participated. 
This is not explicitly reflected in the breakdown of respondents presented in the body of the IA, but details are 
provided in Annex 2. An industry survey was also undertakes as part of one of the external studies and in 
addition, other surveys were considered and cited. The drafting team of the IA met with stakeholder 
representatives (industry, non-industry, academic and national administrations). The opinions of interested 
parties are presented rigorously throughout the IA. 
 
While the majority of businesses, including SMEs, believe that the uneven legal protection of trade secrets 
against misappropriation is weak in the EU and reduces the incentive to invest in cross-border innovation and 
research, therefore supporting an EU initiative in this field, many non-industry stakeholders replying to the 
public consultation consider that no EU action is required (75 per cent of the 152 citizens participating). This 
figure might be slightly misleading, given the low number of participants in the citizens' category. 
 
Monitoring and evaluation 
The IA concludes that transposition at national level should not be complicated and that this should facilitate 
monitoring. It presents the administrative steps of the monitoring and evaluation of the proposal as being: a 
Transposition Period Plan; the regular monitoring activity by the Commission assisted by the Member States, 
and the evaluation of the effects of the policy. Although Annex 25 provides some details on monitoring and 
evaluation and presents some preliminary indicators, specific benchmarks that can be used in ex-post 
evaluation are not identified in the body of the report. The IA argues that selecting the appropriate indicators 
is challenging and proposes to 'define data needs in cooperation with the European Observatory during the 
transposition period' (IA, p. 67). . Other than a reference to the report on litigation trends in Article 17, this 
intention does not, however, appear to be fully reflected in the legislative proposal.  
 
Commission Impact Assessment Board 
The IA Board issued a negative opinion on a draft of the IA on 27 March 2013. A revised draft report was 
subsequently submitted on which the Board issued a positive opinion on 24 June 2013. It nevertheless still 
called for further improvements in a number of respects, notably demonstrating, possibly with factual 
evidence, the link between the presented fragmented legal protection of trade secrets against 
misappropriation, on the one hand, and the identified problems on the other; determining the size of the 
problems, and the added-value and proportionality of addressing them by EU action. These concerns do not all 
appear to have been fully addressed in the final version of the IA. The IA Board's request that the report should 
strengthen the analysis of the impacts of the proposed options seems to have been covered, to some extent at 
least, especially concerning labour mobility.  
 
Coherence between the Commission's legislative proposal and IA  
The legislative proposal of the Commission appears to follow the recommendations expressed in the IA, 
although the only reflection of the procedure foreseen for the establishment of monitoring indicators appears 
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to be the reference in Article 17 to the report on litigation trends to be prepared by the European Observatory 
on Infringements of Intellectual Property Rights. 
 

Conclusions 
Overall, the IA is of reasonable quality, with a wealth of background information, especially in the annexes. 
One of its weaknesses, however, is the over-complication of the presentation of the problem definition. The 
link to the defined objectives and the extent and nature of the problem is not always clear. The difficulty in 
defining monitoring indicators already at this stage, might suggest a possible flaw, notably in the initial 
definition of the problem and objectives. The IA is, however, at pains to point out some of the understandable 
difficulties inherent in the nature of the problem being addressed in this respect (IA, Annex 25, p. 272). 
Nevertheless, this is an aspect which might arguably have been more usefully addressed in more detail in the 
body of the IA, and, in any case, prior to the adoption of the legislation, rather than during the transposition 
phase.  
 
 
Prepared for the Committee on Legal Affairs (JURI). 
Author: Alina-Alexandra Georgescu 
July 2014 - PE 528.787 
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Initial Appraisal of a European Commission Impact Assessment 
 

Organic production and labelling of organic products 
 

Impact Assessment (SWD (2014) 65; SWD (2014) 66 (summary)) of a Commission proposal for a  
Regulation of the European Parliament and the Council on organic production and labelling of  

organic products (COM (2014) 180) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal which was adopted on 24 March 2014.   
 
The first EU legislation on organic farming was adopted in 199112 and substantially revised in 200713.  Amongst 
other things, this revision introduced the possibility of exceptions, under the responsibilities of Member 
States, to the organic production rules; linked the organic control system to the official food and feed controls 
system; made the accreditation of private control bodies obligatory, and restructured the import regime. 
When the 2007 Regulation was adopted, a number of issues were identified on which the Commission was 
required to submit a report to Parliament and Council after having reviewed the experience gained. This report 
was adopted in May 2012. The Council adopted its conclusions on the report in May 2013, calling for a review 
of the current legal framework with a view to developing the organic farming sector at an ambitious level and 
aiming at further clarification and simplification. The review is also an opportunity to align the current 
Commission implementing powers with the delegated and implementing powers introduced by the Lisbon 
Treaty. A previous proposal on this aspect failed to find agreement between Parliament and Council and was 
withdrawn.  
 
Problem definition 
The general problem identified is that the overall objective of the current EU political and legislative 
framework to ensure the sustainable development of organic production, is not being met. Over the last ten 
years, the organic market has been characterised by dynamic development driven by strong growth in 
demand. The global market for organic food expanded fourfold between 1999 and 2011, yet the area under 
organic production in the EU only doubled in the decade 2000-2010. According to the IA, neither internal 
supply, nor the legislative framework, has kept up with this market expansion, resulting in lost opportunities 
for EU producers. Moreover, the IA considers that the continued growth of the organic market might itself be 
at threat from possible erosion of consumer confidence, due to the watering down of some EU organic 
production rules, with excessive use of exceptions, and cases of fraud in the control system and the import 
regime. In addition, the development of private schemes has led to confusion, with a multiplication of logos 
competing with the EU organic logo. The entire regulatory framework is extremely complex and difficult to 
understand for operators, producers, consumers and public authorities, and will become more so with the 
foreseen implementation of a compliance regime for control bodies in non-recognised third countries from 
2014. There is significant administrative burden linked notably to the management of the exceptions by 
national administrations and to the control of business operators. 
 
Objectives of the legislative proposal 
The general objective remains the same as that of the current Regulation, i.e. to provide 'the basis for the 
sustainable development of organic production while ensuring the effective functioning of the internal market, 

                                                           
12 Council Regulation (EEC) No 2092/91 
13 Council Regulation (EC) 834/2007 
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guaranteeing fair competition, ensuring consumer confidence and protecting consumer interests'14, although 
the IA does not explicitly state it as such.  It does however clearly identify four specific objectives of the 
revision, namely to remove obstacles to the sustainable development of organic production in the EU; to 
guarantee fair competition for farmers and operators, allowing the internal market to function more 
efficiently; to maintain and increase consumer confidence in organic products, and to reduce the 
administrative burden through simplification. This latter aim is not explicitly included, however, in the 
explanatory memorandum of the proposal itself. The IA also lists nine further operational objectives.  
 
Range of options considered 
The baseline scenario (i.e. how the problem would evolve without a change in policy) is presented in section 
2.6 of the IA. In addition, the IA examines three options based on three different long-term visions of the 
organic sector. Measures that are not essential for the consistency of the options are presented as sub-
options.  
 
Option 1 (improved status quo) is based on the approach that has been followed for the last twenty years. It 
proposes improvements and better enforcement of the current legislation but no significant change in policy 
orientation. It includes legislative measures to clarify the scope and some production rules; to simplify labelling 
rules slightly; to reinforce the control system, and to remove the import compliance regime. According to the 
IA, these measures are seen as a minimum response to the identified issues and are thus also included under 
all other options. In addition, sub-option 1A addresses the issue of incomplete coverage of the control system, 
with a removal of the possible exemption for retailers from the control system.  
 
Option 2 (market-driven option) aims at providing the conditions that are needed to respond dynamically to 
further market developments thanks to less stringent rules. It includes legislative measures to integrate in the 
Regulation current long-standing exceptions granted by Member States, and to provide more readable 
production rules in a stand-alone document. It also provides for an Action Plan defining a strategy for the rapid 
development of the organic sector. Sub-option 2A adds a requirement for the systematic testing of organic 
products for the accidental presence of non-authorised substance residues.  
 
Option 3 (principle-driven option) aims at re-focusing organic farming on its principles. It includes legislative 
measures to strengthen the rules, notably by removing the exceptions which option 2 proposes to integrate; to 
reinforce the risk-based approach of the control system by removing the annual mandatory inspection, and to 
replace equivalence with compliance in the Control Body (CB) import regime. It also includes an Action Plan 
defining a strategy for organic farming in the EU, with actions to overcome technical production concerns as 
well as a specific export policy. Sub-option 3A proposes, in addition, to introduce an obligation for processors 
and traders to improve their environmental performance. Sub-option 3B introduces the idea of group 
certification aimed at helping small farmers. It should be noted that 'the details for the measures proposed as 
sub-options will be provided in delegated and/or implementing Acts' (IA, p. 44). The IA Board's opinion calls for 
the IA to clarify whether such measures would be accompanied by separate impact assessments, but this does 
not appear to have been explicitly mentioned. Concerns have been expressed by a number of national 
parliaments about the use of delegated acts in this proposal (see 'subsidiarity' section below). 
 
Based on a comparison in terms of effectiveness, efficiency and coherence with EU objectives, the preferred 
option is option 3, including measures proposed in option 1 and in sub-options 1A, 3A and 3B.  
  
Discarded options 
The IA explains that a number of other options, such as the use of a framework directive, the introduction of 
'organic farming' as an optional reserved term under the existing Regulation on quality schemes for 
agricultural products and foodstuffs15, co-regulation, self-regulation and 'no-EU action' options, were all 

                                                           
14 Council Regulation (EC) 834/2007, Article 1 
15 Regulation (EU) No 1151/2012 of 21 November 2012 
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discarded at an early stage and received no support among stakeholders and Member States. Finally, although 
presented as options, but in fact related rather to the scope of the legislation, the harmonisation of organic 
production rules for textiles and cosmetics and the inclusion of catering were both considered but rejected 
because the need for EU action was not demonstrated. 
 
On the face of it, apart from the improved status quo option, the choice between a market-driven approach on 
the one hand and a diametrically opposed 'principled' approach on the other, seems a little extreme, and one 
might have expected more variations to have been considered under each of the two possible approaches. The 
presentation of the options gives the impression that option 2 was never a serious contender. For example, 
given that one of the drivers of the problem identified relating to the potential erosion of consumer 
confidence was the dilution of some EU organic production rules and excessive use of exceptions, it seems 
rather implausible that one of the two options (option 2) considered to remedy that problem should be 
centred on less stringent rules and the integration of exceptions as the norm.  
 
Scope of the Impact Assessment 
The IA provides a summary, qualitative assessment of each option for its impact on supply and demand, socio-
economic and environmental impacts, animal welfare and international impacts respectively. More detailed 
background information on the various issues is to be found in the Annexes, although some additional cross-
referencing between these and the main text would have been helpful in some cases. Some specific aspects, 
such as employment implications, might have benefitted from more detailed attention. There is no explicit 
assessment of potential health impacts. Nor does there appear to be any consideration of the potential 
environmental implications linked to the transport of goods, which might be considered relevant, particularly 
in the context of trade with third countries. The section, 'Assessment of Administrative Costs' and the 
corresponding Annex 16, provide a useful and detailed presentation of the number and types of information 
obligations (IOs) applying to operators. However, the analysis is restricted to a qualitative assessment of the 
potential burden reduction, with no attempt to quantify the cost implications of any changes to the system. 
Although Annex 10 does contain some examples of control-related costs in Member States, the IA states that 
'it has not been possible to monetarise the administrative costs and the expected savings under the preferred 
option, because of the large number of IOs involved and incomplete data' (IA, p. 57). Overall, the assessments 
of the various impacts of option 3 are slightly more developed than those for options 1 and 2. 
 
Subsidiarity / proportionality 
The IA points out that production and trade of agricultural products and foodstuffs on the internal market, and 
ensuring the integrity of the internal market, are matters of EU competence. The proposal, which is an 
updating of an existing scheme within the CAP, is based on Articles 42 and 43(2) of the TFEU. The subject 
matter is a shared competence as defined in the Treaty. The action in the area is considered justified in terms 
of unfair competition and the ineffective functioning of the internal market.  
 
The Austrian and Luxembourg Parliaments have submitted Reasoned Opinions. Both raise concerns about a 
number of issues, in particular lack of flexibility for Member States and the extent of the use of delegated acts. 
The Luxembourg Parliament's opinion also questions the coherence of the IA's conclusion in favour of the 
preferred option. The second chamber of the Dutch Parliament has indicated concerns over proportionality 
which it has communicated in the form of political dialogue. The deadline for submission of opinions by 
national parliaments was 20 May 2014.  The majority of the thirteen respondents to the consultation of the 
Subsidiarity Expert Group and the Subsidiarity Monitoring Network of the Committee of the Regions16 felt that 
the proposal goes further than necessary. Particular concerns were expressed regarding the extensive 
delegated and implementing powers proposed, with opposition to the removal of the possibility for Member 
States to grant exceptions to the rules, but support for harmonisation of controls and a common approach to 
non-compliance.  

                                                           
16 http://subsidiarity.cor.europa.eu 
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Budgetary or public finance implications 
The IA does not address this issue in any quantitative way, limiting itself to references to simplification and 
reduction in administrative costs, and stating simply that relevant information obligations will be reduced by 
20 out of the existing 41. 
 
SME test / Competitiveness 
Group certification, implying more proportionate inspection and record-keeping requirements, appears to be 
seen as the main means of simplifying procedures for small farms. The IA also points out in this context that 
the preferred option entails 'much simplification and a reduction in the administrative costs. The number of 
information obligations for operators will be reduced by 17 out of the existing 80' (Executive Summary sheet, 
p. v). This nevertheless leaves a total of 63 information obligations for operators, which seems substantial, 
particularly for smaller concerns. Finally, the IA indicates that micro-enterprises will be exempt from the 
requirement to apply an environmental management system (EMS) and this is reflected in Article 7d of the 
legislative proposal. Paragraph 2 of that article goes on to state that the criteria for the EMS, which are to be 
defined by delegated acts, 'shall take into account the specificities of small and medium sized enterprises'17. 
The IA considers that harmonisation of measures applying in case of presence of non-authorised substance 
residues in organic products would 'improve the level playing field, notably to the benefit of SMEs of the 
sector' (IA, p. 47), although why SMEs in particular should benefit from this harmonisation is not immediately 
apparent. No other significant simplification measures appear to have been considered explicitly in favour of 
SMEs. 
 
Simplification and other regulatory implications 
The review of the organic production legislation is part of the Commission's Regulatory Fitness and 
Performance Programme, with one of its aims being to simplify legislative burdens. The Explanatory 
Memorandum of the proposal claims that it is intended 'to make the legislation more user-friendly', notably 
with the presentation of the specific organic production rules in a separate annex to the proposed regulation. 
Whether this presentational effort is sufficient to guarantee simplification of the rules themselves is doubtful. 
Apart from the parallel proposal for amendment of the official controls regulation, the IA refers to a number of 
other policy areas and issues which need to be taken into account in the context of the review in order to 
ensure coherence and consistency. These include quality schemes developed under the CAP, the on-going 
review of the promotion and information policy for EU agricultural products, horizontal rules on food and feed 
safety and labelling, as well as international agreements and EU development policy.  
 
Relations with third countries  
The operational objectives of the revision include the aim to implement a single and reliable system of 
recognition of Control Bodies in third countries, and to establish a balanced trade regime to ensure optimal 
access for EU producers to third country markets. The IA questions the interest of having two parallel systems 
of recognition for imports: one based on compliance and the other on equivalence. An overview of the two is 
provided at Annex 12. As far as exports are concerned, the IA refers to recurrent issues leading to increased 
administrative burden and costs resulting in economic disadvantages on many third country markets. It states 
that 'the extent of the issue is difficult to assess [and] would require detailed investigations on the import 
regimes for organic products put in place in third countries and the way they implement them' (IA, p. 29). The 
preparation of the IA, or at least of the ex-post evaluation of existing legislation, might have been an 
appropriate framework in which to undertake such an analysis. The description of the implications of the 
preferred option in this area is not entirely clear, but it would seem that the result would be a compliance 
regime for imports and an equivalence regime for exports in the context of a specific export policy (IA, p. 41). 
The argument that developing countries might be negatively affected is not supported by the IA, provided that 
the move to the compliance regime is accompanied by authorisation of group certification (IA, p. 53). 
 

                                                           
17 COM (2014)180, article 7 (2). 
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Quality of data, research and analysis 
The IA and its annexes contain a wealth of information drawn from a wide variety of sources. The consultation 
process appears to have been extensive and the analysis of the information available reasonable. The IA 
nevertheless suffers from a lack of quantified data which it openly recognises. There are repeated references 
throughout the text to inadequate or non-existent data and much reliance on reference to private sources and 
external findings, which might not always be representative or objective. A number of assumptions made 
leave open questions. For example, the suggestion that national organic labelling schemes will disappear as 
the EU scheme is reinforced, seems not to be supported by any concrete evidence. Nor is there any suggestion 
of an alternative plan should this not prove to be the case, even though the confusion caused by the 
proliferation of labels is recognised to be a problem. Similarly, the assumption that the initial contraction of 
the organic market as a result of the introduction of the principle based approach will be short-lived, and will 
not discourage consumers in the longer term, appears to be rather speculative. Both of these points were 
highlighted by the IA Board opinion as requiring further assessment.  
 
Stakeholder consultation 
Stakeholder consultation appears to have been extensive. Hearings were organised in autumn 2012, involving 
72 stakeholders from all relevant areas. Participants were also involved in two enlarged meetings of the 
Advance Group on Organic Farming (AGOF) devoted to the review. A public consultation through an on-line 
questionnaire was launched from 15 January to 10 April 2013 and attracted considerable interest, with almost 
45 000 replies. 96 per cent of responses to the on-line questionnaire came from citizens. It should be noted, 
however, that a total of 98 per cent of these declared themselves to be regular (83 per cent) or occasional (15 
per cent) consumers of organic produce, which suggests a certain, inevitable bias in the responses received 
from this sector. This might in turn imply that the extent of consumer support for the preferred option, and 
the continued loyalty in the medium term, may not be as great as suggested. Of the     1 827 stakeholders who 
replied, 48 per cent were farmers and 10 per cent represented consumer organisations. Fears were expressed 
from some quarters that removing the possibility for mixed (conventional/organic) holdings might 'exclude 
many operators, in particular in new Member States and in disadvantageous areas' (IA, p. 51). However, these 
fears were considered by the IA to be uncorroborated by data - a criticism which might also be levelled at parts 
of the IA itself. An overall summary of public and targeted consultations is provided in Annex 2. Throughout 
the text, the IA is at pains to point out which stakeholders support which option. 
 
Monitoring and evaluation 
In June 2012, the Court of Auditors published its Special Report 9/2012, identifying weaknesses in the organic 
control system. The Commission responded to this by amending the corresponding implementing rules. In 
September 2012, in preparation for this review, it commissioned an external evaluation report of EU organic 
farming legislation, published in November 2013, parts of which were used for the IA.18  
 
The IA identifies a number of indicators listed in the CAP Monitoring and Evaluation Framework, as well as 
complementary indicators to be monitored within the context of the Regulation. The IA states that it 'will 
monitor the development of organic production in the EU through data collected by Eurostat' (IA, p. 62). Yet 
earlier in the document, it refers to Eurostat's own analysis as having found that 'data are substantially 
incomplete with regard to specific crop production, products of animal origin and processed products' (IA, p. 
12). This, together with references to inadequate data in other areas, would suggest that considerably efforts 
might be required to improve the information base needed to carry out meaningful evaluation in the future. 
This interpretation appears to be reflected in the external evaluation report which also highlights the 
consequences of the limited availability of comparable data for impact assessment. Despite this, the IA 
considers that it would be 'disproportionate to require the collection of public market data' as recommended 
by the report. Instead, it refers to a new European research project, 'OrganicDataNetwork', which aims to 

                                                           
18 For further information, please see  EU legislation on Organic Production and Labelling: Implementation Appraisal 
01/2014 by the EPRS Ex-Post IA Unit 

http://www.europarl.europa.eu/EPRS/PE536828.pdf
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increase the transparency of the European organic food market through better availability of market 
information about the sector' (IA, p. 62). While this initiative sounds promising, some more immediate 
measures could perhaps have been expected to be considered by the IA for inclusion in the proposal.  
 
Commission Impact Assessment Board 
The IA Board issued a first negative opinion on a draft version of the IA on 8 November 2013. Its second 
opinion of 20 December 2013, based on a resubmitted draft version of 27 November 2013, was positive. It 
nevertheless called for a number of further improvements, notably concerning the description of the problem 
definition, options and impacts; presentation of stakeholder views, and selection of monitoring indicators to 
focus more on the impact of regulatory changes than on their adoption. Many of these issues appear to have 
been followed up, to some extent at least, in the final version. However, some points, in particular those 
concerning implementing measures, elements of uncertainty, and the consumer related points mentioned 
earlier, might have deserved further analysis.  
 
Coherence between the Commission's legislative proposal and IA  
The approach of the legislative proposal appears to follow the recommendations expressed in the IA in that 
it is based on option 3 (principle driven option), together with the elements of option 1 (improved status 
quo) and some sub-options. The inclusion of an explicit authorisation of national and private logos in Article 
23 might not, however, on the face of it, seem to help the realisation of the conclusion that the preferred 
option will mean that 'fewer private schemes and logos can compete with the EU organic logo' (IA Executive 
Summary, p. 8). 
 

Conclusions 
The IA provides a largely qualitative overview of the current situation of organic production within the EU and 
makes a reasonable case for the need for change. It is nevertheless hampered by a lack of appropriate 
quantitative data which tends to undermine somewhat the credibility of some of the assumptions and 
predictions made and the conclusions drawn, notably with regard to labelling issues, consumer confidence and 
long-term growth. The ability to evaluate fully the success of any action taken is also inevitably compromised 
as a result. While efforts to reduce record-keeping and reporting requirements are clearly positive steps in 
terms of simplification, efficient collection and use of data in order to evaluate the impact of any action taken, 
should also be ensured. Against this background, the stated operational objective to improve transparency and 
information on the sector, would seem to be of particular importance. 
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Initial Appraisal of a European Commission Impact Assessment 
 

Customs infringements and sanctions 
 
Impact Assessment (SWD (2013) 514, SWD (2013) 513, (summary)) of a Commission proposal for a directive of 

the European Parliament and of the Council on the Union legal framework for customs infringements and 
sanctions (COM (2013) 0884) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal, submitted to the Parliament in December 2013. 
Although customs legislation is fully harmonised, its enforcement follows 28 different set of rules. Therefore, 
infringements of harmonised obligations are punished by divergent sanctions, and this poses several problems, 
for instance to businesses.  
 
Problem definition 
The IA clearly identifies the problem in need of possible EU action. This diagram complements the one 
presented in the IA (p. 17) by including and highlighting in italics additional information drawn from the IA. 
 
Graphic 1: Problem tree 

 
 
According to the Commission IA, '[s]muggling, evasion of import or export duties, tax evasion / fraud, tax 
receiving, importing or exporting goods illegally, receiving stolen goods, and forgery of business documents 
including false invoices are the most common types of customs related infringements.' (IA, Annex 1-C) 
Causes, problems and consequences - and the links between them - are substantiated by logical arguments 
and evidence. To provide just two striking examples: firstly, an infringer may be punished by criminal sanctions 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=SWD:2013:0514:FIN:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=SWD:2013:0513:FIN:EN:PDF
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52013PC0884&rid=2
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in a Member State, even for minor errors, and by non-criminal sanctions in a different Member State in case of 
an infringement involving as much as 50,000 euros (IA, p. 18, 27 and Annex 1-B). Therefore, some businesses 
in some Member States are disadvantaged. Secondly, if - because of the enforcement issues - a Member State 
does not collect custom duties, which represent 15 per cent of the Union budget, it may have to compensate 
this loss with its own increased contribution to the EU budget (IA, p. 21-23). All consequences seem to be 
initially presented as equally important in different respects, without any explicit prioritisation.  
 
Objectives of the legislative proposal 
The IA presents a hierarchy of objectives broadly coherent with the problem tree above. However, when 
setting objectives, more attention is given to costs and obstacles for economic operators. Costs are presented 
in the problem tree above as an indirect consequence of legal uncertainty. The IA introduces here an 
operational, i.e. more direct, objective to 'reduce costs and obstacles... for companies wishing to engage in 
customs formalities in other Member States'  (IA, p. 32). This seems to be a signal that this problem has a 
higher priority than the other issues. 
 
Range of options considered 
The options considered by the IA revolve essentially around leaving the situation as it is (A); dealing only with 
the second cause of the problem, i.e. divergent sanctioning regimes (B); or dealing with both causes with an 
increasing degree of ambition, extending respectively from non-criminal sanctions (C), to criminal sanctions as 
well (D). In particular: 
 

• Option B approximates non-criminal sanctions only, but without re-defining infringements; 
• Option C provides a new list of infringements and approximates non-criminal sanctions only; 
• Option D provides a new list of infringements and approximates both non-criminal and criminal 

sanctions. 
Option C is the Commission's preferred option. 
 

The detailed description of the options can be found on pp. 32 to 38 of the IA. Option B is construed in a way 
which makes it scarcely possible, as it is tied to a future reform of the recently recast Union Customs Code. The 
IA states that 'it will only be feasible in a very long term and will follow the same complex and time-consuming 
adoption procedure as the Recast' (IA, p. 36). One wonders whether the same option could in principle be 
achieved without changing the Union Customs Code, but with a new piece of legislation, as is foreseen in 
options C and D.  
 
The IA states that this initiative is in line with the European Parliament's recommendations on the subject (p. 
9). This appears to be the case, both for the general thrust of the initiative and for the call to have 'some 
flexibility... in order to enable the Member States to continue, where possible, to tailor their approach in 
relation to logistical speed, complexity and volume of goods handled' (T7-0546/2011; rapporteur Matteo 
SALVINI). This is met, for instance, by the chosen legal instrument, a Directive. However, some options 
mentioned in the EP reports related to the issues at hand do not seem to be explicitly analysed in this IA. This 
refers, for example, to the calls 

• 'to consider seriously the possibility of establishing a unified EU customs service'.( T6-0247/2008; 
rapporteur Jean-Pierre AUDY); 

• 'to propose additional concrete benefits which could be granted to traders holding AEO [Authorised 
Economic Operator] certificates and which would encourage businesses to apply' (T7-0546/2011); and 

• to put in place 'adequate training for customs officers and economic operators' (T7-0546/2011). 
 
Scope of the Impact Assessment 
The IA assesses all options mainly for their economic impacts, notably on the European internal market, on 
international trade, on competitiveness of businesses, including compliance costs and administrative burden. 
It also analyses fundamental rights and the impact on the enforcement of the EU environmental policy and the 
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Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES). To some extent, the 
analysis seems to be worded to justify the Commission's preferred option, rather than to present a balanced 
overview of pros and cons of various options. For instance, the IA mentions that compliance costs may be 
higher in Member States with only criminal sanctions exclusively for Options B and D (IA, p. 43, 52), although 
this should apply to the retained option C as well (IA, p. 47). 
 

• SME test / Competitiveness 
The IA analyses the impact on businesses, including SMEs and micro-enterprises, quoting the savings and costs 
stated by the businesses which took part in the Commission's stakeholder consultation. This targeted survey 
revealed also somewhat mixed opinions on the course of action to be followed (see 'Stakeholder consultation' 
below for further information). 
 

• Relations with third countries 
The IA informs that there is strong international pressure toward the Union to solve this issue in the 
framework of the World Trade Organisation. USA, India and Brazil are mentioned, but the analysis does not 
extensively expand on this, quoting confidentiality reasons (IA, p. 17-18). 
 

The Trade Facilitation Agreement, which was under negotiation at the time of the Commission IA, has now 
been signed. Although a legal analysis of this Agreement is beyond the scope of this initial appraisal, it is worth 
noting that the agreement contains provisions on penalty disciplines (Article 6.3). Moreover, Members of a 
customs union, such as the EU one, may establish or maintain common enquiry points at the regional level to 
answer enquiries of governments, traders and other interested parties on various matters, including appeal 
procedures, relevant for sanctions (Article 1, paragraph 3.2).  
 

For further information: http://www.wto.org/english/tratop_e/tradfa_e/tradfa_e.htm 
 

• Budgetary or public finance implications 
The IA claims that implementing the chosen option would not lead to higher costs for Member States, 
essentially because obligations, sanctions and procedural rules would not be new for them (IA, p. 47-48). 
 
Simplification and other regulatory implications 
The Commission states that this initiative is consistent with, and complementary to, the proposal on the Fight 
against fraud to the Union's financial interests by means of criminal law (COM (2012)363). It clarifies that the 
latter covers 'only partially the scope of customs infringements and sanctions as [it is] limited to the field of the 
Union's financial interests which in this case refer to customs duties' (IA, p.  38). This appraisal has the benefit 
of being able to expand on this, as that proposal has in the meantime passed the first reading stage in 
Parliament. 
 
According to that proposal's Article 3, which was not amended by the Parliament: 
'Member States shall take the necessary measures to ensure that the following conduct, when committed 
intentionally, is punishable as a criminal offence: [...] 
 (b) in respect of revenue, any act or omission relating to: 

(i) the use or presentation of false, incorrect or incomplete statements or documents, which has as its 
effect the illegal diminution of the resources of the Union budget or budgets managed by the Union, or 
on its behalf, 
(ii) non-disclosure of information in violation of a specific obligation, with the same effect, or 
(iii) misapplication of a legally obtained benefit, with the same effect'. 

 
In April 2014, the Parliament adopted at first reading a legislative resolution on this proposal by a 90 per cent 
majority. On that occasion, Parliament adopted amendments to the effect that in cases of offences involving 
damages and advantages of less than 5,000 euros, and not involving aggravating circumstances, Member 
States may provide instead for the imposition of sanctions other than criminal penalties. 
 

http://www.wto.org/english/tratop_e/tradfa_e/tradfa_e.htm
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Secondly, criminal offences involving an advantage or damage of at least 50,000 euros should be punishable by 
imprisonment. The Parliament has extended the scope for imprisonment, which had in the Commission’s 
proposal a 100,000 euros threshold, and restricted the scope for non-criminal sanctions (10,000 euros in the 
Commission's proposal). 
 
It is useful to compare these thresholds with the ones presented in the IA. Presenting graphically the wealth of 
available statistical information might have improved the usefulness of the IA for policy-makers. 
 
Graphic 2: Comparison of existing and proposed sanctions for customs duties' infringements 

 
 

 
In the graph above, the various columns refer to anonymised Member States which have thresholds in duty 
and tax terms, as presented in the IA under review (IA, Annex 1-B). These thresholds are only one of the 
elements taken into account to decide on the procedure to follow. However, as a general rule, if the amount of 
the avoided or jeopardized duties and taxes exceeds the threshold, criminal proceedings shall be initiated, 
otherwise non-criminal sanctions are applied. Some Member States are shown twice, as they have more than 
one threshold. Other Member States do not feature in this graph, either because they only have criminal 
sanctions in place (eight MS), because they base their thresholds on other elements, for instance the value of 
the goods, or because data is not available in the IA. Once the proposal under review is adopted, these regimes 
would be replaced by non-criminal sanctions applicable in all Member States for a list of selected 
infringements (blue arrow on the far left). The arrows on the far right refer to the thresholds in the parallel 
proposal COM(2012)363, as it was amended at first reading by the Parliament in April 2014. 
 
Subsidiarity / proportionality 
The Commission had initially stated, in the IA and in the Explanatory Memorandum, that this is an area of 
exclusive competence of the Union. The Swedish Parliament issued a reasoned opinion, contesting the legal 
basis chosen (Article 33 of the TFEU) and considering certain parts of the proposal not to be compatible with 
the principle of subsidiarity. Interestingly, on 5th June 2014, the Commission corrected the initial proposal 
replacing some paragraphs in the subsidiarity section and, de facto, also updating the Impact Assessment in 
this respect. In the latest version of the proposal, there is no longer any mention of the exclusive competence 
of the Union in this area. The Commission states that action by the EU is necessary, in accordance with the 
principle of subsidiarity, as the objective of this directive cannot be sufficiently achieved by Member States 
alone. The deadline for the subsidiarity check is now 31st of July 2014. 
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As far as proportionality is concerned, the option to approximate criminal sanctions was discarded, inter alia, 
on proportionality grounds, as 'it would be considered intrusive and not very well accepted by Member States' 
(IA, p. 52). 
 
Quality of data, research and analysis 
This IA presents publicly, in some cases for the first time, the large amount of information that has gone into 
the preparation of the proposal, including legal and economic studies. In some cases, the IA fails, however, to 
answer some questions which would move the analysis from a theoretical level to a more practical one, for 
example: which are the entry points used in practice by legal and illegal economic operators? Does this show 
that there is an actual link with the more lenient regimes? There are, moreover, some presentation issues. 
Annexes make up over 600 pages and they are hard to navigate, as pages are not numbered. The largest annex 
is the Final Report of the Project Group on Customs Penalties (Annex 1-B), for which an executive summary is 
available (Annex 1-C). This Final Report seems to have been drafted by Member States' representatives and 
reveals an astonishing level of complexity. An effort at least to improve the layout could nevertheless have 
helped to improve its readability. Finally, more graphics would have facilitated comparison among Member 
States and would have helped political decision-makers in drawing conclusions. 
 
Stakeholder consultation 
Economic operators are identified as the main stakeholders affected by the problem. They were consulted, 
together with other stakeholders, most notably Member States, with four targeted consultations. The input of 
Member States appears appropriate. The Commission made a considerable effort to reach out to businesses. 
The response rate of a first consultation sent to trade associations was rather limited, as only five responses 
were received, which however encompassed several relevant industry sectors. A second consultation targeting 
enterprises received around 170 responses, mostly from SMEs. The results of this second consultation can be 
interpreted in different ways. It is indeed correct to state that 26 per cent of the respondents backed the 
Commission's retained option (C), and that 21 per cent favoured an even more ambitious approach (B). 
However, it should not be underestimated that 36 per cent preferred option B) and that 12 per cent deemed 
that no approximation was needed (the remaining 5 per cent did not answer). 
 
Monitoring and evaluation 
The IA presents simple and, at first sight, effective monitoring arrangements. For instance, Member States will 
be asked to provide information on case studies where information is currently available, to allow comparison. 
An indicator to be monitored is the number of companies applying for and being granted Authorised Economic 
Operator status (IA, p. 56). The implementation plan accompanying the proposal (SWD(2013) 515) 
acknowledges the implementation challenges this proposal faces. It indicates a single contact point and 
officials in charge of this task at the Commission. This can be considered a good practice.  
 
Commission Impact Assessment Board 
The first opinion of the Commission's Impact Assessment Board was negative. At the second scrutiny of the IA, 
the Board issued a positive opinion, available here: 
http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2013/sec_2013_0659_en.pdf 
 
Not all comments expressed in the opinion seem to have been followed up, for instance the one in the section 
below regarding details on sanctioning fines. 
 
Coherence between the Commission's legislative proposal and IA  
The legislative proposal of the Commission follows the recommendations expressed in the IA to approximate 
non-criminal sanctions (option C). However, the IA remains at a fairly high level of generalisation, probably 
because of the complexity and the sensitivity of the matter. The details of 'how the range of applicable 
sanctioning rules will be decided' - to use the Commission's Impact Assessment Board's words - are not clearly 
spelled out. For instance, in the Commission proposal, Member States must ensure that customs 

http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2013/sec_2013_0659_en.pdf
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infringements are sanctioned by pecuniary fines ranging, depending on the nature and seriousness of the 
infringement, from 1 per cent to 30 per cent of the value of the goods or, if the infringement is not related to 
specific goods, from 150 to 45,000 euros (Articles 9 to 11). Annexe 1-B contains information about the amount 
of pecuniary fines in various Member States. However, the values in the proposal do not seem to result from 
any analysis in the IA. 
 
Conclusions 
The Commission's impact assessment tries to tread carefully in a highly complex and sensitive area, where 
Member States have widely different legal traditions. The IA argues that there is a problem to be solved at EU 
level, something which is confirmed by stakeholder consultations and by the analysis presented. It remains at a 
fairly high level of generalisation, comparing broad options. The assessment seems to take into account the 
general thrust of EP adopted positions in the field. However, some options proposed therein, which could 
potentially contribute to solving the problem, do not seem to have been considered. Moreover, it is not clear 
from the IA how the values of some of the sanctions in the legislative proposal have been established. 
 
 
Prepared for the Committee on Internal Market and Consumer Protection (IMCO). 
Author: Claudio Collovà 
July 2014 - PE 528.788 
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Initial Appraisal of a European Commission Impact Assessment 
 

Reform of the European Network of  
Employment Services (EURES)19 

 
Impact Assessment (SWD (2014) 9, SWD (2014) 10 (summary)) of a Commission proposal for a Regulation of 
the European Parliament and of the Council on a European Network of Employment Services, workers’ access 

to mobility services and the further integration of labour markets (COM (2014) 6 final) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal, submitted on 17 January 2014. 
 
In line with the Europe 2020 Strategy, the free movement of workers is considered as a key element in the 
development of a more integrated EU labour market which allows worker mobility from high unemployment 
areas to those characterised by labour shortages. It also contributes to finding the right skills for vacant 
positions and overcoming bottlenecks and mismatches in the labour market. But despite the social and 
economic benefits it generates, intra-EU labour mobility is still limited, with an annual mobility rate in the EU 
of 0.29 per cent, and only 3.1 per cent of the European labour force being economically active in another 
Member State20. Surveys show, however, that there is a significant mobility potential within the EU, with 2.9 
million EU citizens indicating firm intentions to move in the next 12 months21.  
 
Set up in 199322, EURES is a European network for co-operation between the Public Employment Services 
('PES') of the EEA Member States (the EU countries plus Norway, Iceland and Liechtenstein), on the one hand, 
and the European Commission, on the other, allowing the exchange of vacancies and employment applications 
(so-called 'clearance'). It comprises an internet portal and a network of employment advisers, and accounts for 
approximately 150 000 placements per year. The main legal base of EURES is provided for in Chapter II of 
Regulation (EU) 492/201123 which requires Member States’ central employment services to cooperate with 
one another in exchanging information on vacancies, applications and CVs. The Commission Implementing 
Decision 2012/733/EU sought to modernise the functioning of EURES by providing more personalised job-
matching services and opening it up to employment service providers other than the PES. This Decision has, 
however, been challenged by the European Parliament before the Court of Justice24 on the grounds that the 
Commission exceeded the implementing powers conferred on it by the 2011 Regulation.  
 
Whereas the 2012 Decision brought some changes to the functioning of the EURES network, Chapter II of 
Regulation 492/2011, which constitutes the regulatory framework for clearance and information exchange 
between Member States on intra-EU labour mobility, has not been amended since 1992 and no longer reflects, 
according to the Commission, the changes that have occurred regarding mobility patterns, new technologies 
for sharing job vacancy data, the diversity of recruitment channels, and the increasing role of other labour 
market actors, alongside the PES, in provision of recruitment services.  
 
In light of the high unemployment rates, the June 2012 European Council conclusions on the Compact for 
Growth and Jobs called for the EURES portal to be developed into 'a true European placement and recruitment 

                                                           
19 See also EPRS Briefing of 23/3/2014 on public employment services in the EU 
20 IA, p. 7. 
21 IA, p. 3. 
22 OJ L 274, 6.11.1993, p. 32. 
23 Regulation on freedom of movement for workers within the Union, OJEU, 27.5.2011, L 141, p. 1. 
24 ECJ Case C-65/13 
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tool' to enhance intra-EU labour mobility.  The European Council Conclusions of December 2012, on the 2013 
Annual Growth Survey and youth employment, subsequently invited the Commission to propose a new EURES 
Regulation. 
 
Problem definition 
According to the IA, the functioning of the EURES network is hampered by the following five principal 
shortcomings:  

1. Insufficient labour market transparency as not all job vacancies and CVs are accessible via the EURES 
portal. Limitations in the PES vacancy share and administrative limitations in the Member States on 
the type of vacancies to be made available, are cited as the two main reasons behind this situation;  

2. Limited capability for automated matching of CVs and job vacancies due to the different classification 
systems for skills and competences used in the Member States; 

3. Uneven access to EURES services across the EU as job-seekers and employers are not systematically 
informed about the EURES network and do not receive an offer of further assistance at the first stage 
of recruitment (mainstreaming of EURES services); 

4. Limited capacity of EURES advisors to assist with matching, recruitment and placement services, 
including access to active labour market measures and advice on social security (mobility support 
services); 

5. Insufficient exchange of information between Member States on labour shortages and surpluses 
hampering a more targeted practical cooperation in the EURES network. 

 
According to the IA, a critical factor for all the above shortcomings is the limited composition of the EURES 
network, which only includes the national PES and the Commission, to the exclusion of private and other non-
public employment services. 
 
The Commission explains that the drivers underlying the above shortcomings are related to the current 
framework for the functioning of the EURES network under the 2012 Decision, and the clearance mechanisms 
under the 492/2011 Regulation. These drivers are the following: 

• Unclear obligations for Member States leading to a wide scope for interpretation which results in only 
partial transmission by Member States of  job vacancies and pertinent labour market information and 
continued administrative barriers to accessing such information; 

• Insufficient willingness of Member States to voluntarily provide services relating to intra-EU labour 
mobility, notably in terms of transmission of job vacancies to the EURES portal, visibility of EURES 
vacancies on national job search portals and access to mobility support services; 

• Over-reliance on voluntary Member State collaboration for the functioning of the EURES network; 
• Absence of a coherent approach on how and where the EURES network comes into action; 
• Limited coordination powers of the Commission.  

 
The problem definition section of the IA makes a clear presentation of the functioning of the EURES network, 
and in particular of the internet portal and role of EURES advisors, as well as of the inefficiencies related to the 
current regulatory framework. In this regard, Annex 7 of the IA includes a useful table on the obligations falling 
on Member States under Regulation 492/2011 and the current situation.  
 
However, the IA does not provide a comprehensive overview of the situation at national level. Very little 
information is provided regarding EURES-related procedures and services per Member State (notably 
information on PES vacancy share, administrative limitations to the transmission of vacancies to the EURES 
portal etc.) or concerning the role and importance of private actors as employment service providers and the 
existence of any cooperation agreements between national PES and such actors. The absence of such 
information makes it difficult to appreciate in which Member States the 'opening up' of EURES to private 
employment services, which is one of the main goals of this reform, would be the most difficult to attain.  
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Nor does the IA substantiate sufficiently the reason why private actors should necessarily be placed on an 
equal footing with the PES in the EURES network, given the concerns and resistance repeatedly expressed by 
several Member States (also in the context of the 2012 Decision), the existing cooperation mechanisms in 
some Member States and their potential development in others. In this context, some information on the 
possible impact such cooperation mechanisms might have on the effectiveness of EURES services delivery, 
would have been useful. In addition, the IA does not sufficiently explain why providing access to EURES 
services only on explicit demand by users would be a problem25 (passive approach to mainstreaming EURES) 
and does not include any data that would allow to judge the effectiveness of one mainstreaming approach 
over another.  
 
The baseline scenario does not assess if EURES has been affected by national reforms or improvements of the 
national PES and whether any good practices have been developed with regard to mainstreaming, cooperation 
with private service providers etc. Nor does it indicate how the situation would evolve in the light of the 
existing measures/policies adopted at national and EU level; the proposed Decision on enhanced cooperation 
between PES26, which, according to the Commission, could have a 'potentially positive impact on national 
EURES service delivery'27; the revamping by the Commission of the EURES internet portal to improve the 
search functionalities and facilitate matching of labour supply with demand; the development of a European 
classification of skills, competences, qualifications and occupations (ESCO) and its integration on the EURES 
portal, or the 2014  pilot project on extending EURES to traineeships and apprenticeships.  
 
Finally, it  is unclear from the IA what is meant by the agreement decided between the Commission and the 
Member States in the framework of the 2012 Decision to 'reflect in 2014 on how to open up' EURES to non-
PES actors and how this relates to this initiative. In any case, the impact assessment and the resulting proposal 
clearly pre-date that reflection process.  
 
Objectives of the legislative proposal 
The general objective of this initiative is to move further towards an integrated European labour market. This 
is translated into the following specific objectives28 which address the five principal shortcomings identified 
above:  

1. 'To achieve on the EURES portal a nearly complete supply of job vacancies, with job seekers all over 
Europe having instant access to the same vacancies, in combination with an extensive pool of CVs 
available from which registered employers can recruit; 

2. To enable the EURES portal to carry out a good automated matching between job vacancies, job 
applications and CVs, translating in all EU languages and understanding skills, competences, 
occupations and qualifications acquired at national level; 

3. To make available basic information on the EURES network throughout the Union to any job seeker or 
employer seeking client services for recruitment and to consistently offer any person interested 
access to the EURES network; 

4. To assist any such person interested with matching, placement and recruitment through the EURES 
network; 

5. To support the functioning of the EURES network through information exchange on national labour 
shortages and surpluses and the co-ordination of actions across Member States'. 

 
Operational objectives (notably with the quantifiable target of 75 per cent of the job vacancies published by 
employment services in the EU to be accessible through the EURES network) were defined for each of the 
above specific objectives. 
 

                                                           
25 IA, p. 20. 
26 COM(2013) 430. 
27 IA, p. 3. 
28 IA, p. 35-36. 
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Range of options considered 
The following four options were examined in the IA, with option 3 being by far the most developed: 
 

1. Policy option 1: 'No new action': the adaptations already initiated (2012 Decision) in the functioning 
of the network, the operational objectives of EURES and the definition of the services offered, will 
continue within the scope of existing Regulation 492/2011 as it stands today. A new EURES Charter 
should be adopted in line with the 2012 Decision. 
 

2. Policy option 2: 'Lisbonisation': amending Regulation 492/2011 to introduce a legal basis for 
conferring powers on EURES to the Commission, in conformity with the Lisbon Treaty, and 
subsequently launching a new Decision in accordance with the amended basic act. The purpose of this 
option is to respond quickly to the appeal lodged by Parliament against the 2012 Decision. 
 

3. Policy option 3: 'modernising and strengthening EURES': A new Regulation encompassing Chapter II 
of Regulation 492/2011 and the 2012 Decision and further strengthening EURES: this option includes 
five specific measures to address the shortcomings referred to above and related to: 
 i) transparency of labour markets: obligations for Member States to make available to EURES all 
vacancies published at national level, as well as CVs of all willing job-seekers, and to make the EURES 
portal visible and searchable through national job search portals; 
 ii) automated matching: obligation for Member States to ensure full interoperability according to 
technical standards and formats (defined by the Commission through implementing acts) between 
national systems and the EURES portal; 
iii) mainstreaming: obligation for Member States to ensure that all job-seekers and employers 
requesting client services with employment services are provided with basic information on the 
EURES network and are explicitly asked whether they would like further assistance if they are 
interested in intra-EU labour mobility (EURES offer); 
iv) support services: obligation for Member States to ensure access to job search and practical 
recruitment assistance to all job-seekers and employers having formally indicated their interest in 
using the EURES network. Access to active labour market measures will be made independent of the 
targeted location of employment. Specific information and assistance must be provided in relation to 
social security; 
v) information exchange and cooperation: obligation for Member States to exchange labour market 
intelligence; to develop mobility policies as an integral part of their employment policies, on the basis 
of the intelligence gathered, and to share the content of those mobility policies among the EURES 
network.  
 

Under this option, Member States will be required to introduce systems to 'open up' the EURES 
network at national level by authorising EURES partners and monitoring their activities and their 
compliance with national and Union law. The initiative would ensure that any employment service 
operating lawfully on the territory of a Member State would have a right to request participation. The 
initiative would define common criteria for the assessment of applicant organisations. 

 

4. Policy Option 4 'Option 3 plus EU partnership agreements': a new Regulation with a Commission 
mandate to increase cooperation between employment services: this option includes all measures 
foreseen under option 3 and adds a mandate for the Commission to enter EU-wide partnerships with 
non-public employment services.  

 
The Commission discarded the possibility of splitting up the elements of options 3 and 4 and thereby only 
focusing on more transparency, for example, or better access for non-PES service providers to the EURES 
network, on the grounds that the different components of these options are strongly interlinked and that the 
five principal shortcomings share underlying drivers. As a result, it argues, not addressing one shortcoming 
might adversely affect the realisation of improvements envisaged to others. 
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The Commission’s preferred option is option 3. Despite the fact that, in the comparison of options, option 4 
produced more positive effects than option 3, it was not privileged as an option because of concerns related to 
the role of the Commission and its relationship with individual Member States.  
 

Scope of the Impact Assessment 
The assessment of the social and economic impacts of option 3 clearly dominated the analysis. No significant 
environmental impacts were found in any of the options and therefore these were not assessed.   
 

For each of the five shortcomings to be addressed, and corresponding specific measures under option 3, the IA 
extensively discusses the required efforts, the impacts and the costs. The analysis remains however mostly 
qualitative with only some illustrative estimates of implementation costs. For example, it is estimated that the 
costs of the measures foreseen to improve the transparency of the labour markets will depend on whether the 
existing mechanisms set up by the Member States to exchange vacancies with the EURES portal can 
accommodate the required process and IT adjustments (the costs are then low), or whether a new system 
needs to be put in place, in which case it is estimated that the cost could be around 100 000 euros, with annual 
maintenance costs of around 12 000 euros. No information is given as to where this figure comes from. 
Generally speaking, it is unclear to what extent the estimates of costs provided correspond to the changes 
actually required in the Member States compared to the baseline scenario. 
 
Costs related to the mapping exercise between national systems and the European classification that has to be 
undertaken by 80 per cent of all PES, could not be calculated, the IA indicating that 'they will differ much 
between Member States depending on the [classification] system in place'29. Mainstreaming EURES in 
standard employment service delivery 'should have low administrative costs', the Commission claiming that 
many PES have already developed communication material on the EURES network, with the help of EU grants 
in the period 2010-2013, and could adapt it. 
 
The assumptions that were used to calculate the overall additional annual costs for information (33.3 million 
euro) and job search assistance (16 million euro), such as the envisaged two hours of individual job search 
assistance per applicant, are not explained. Implementation costs for the most affected Member States – the 
smallest Member States, according to the IA - are not given.  
 
Generally speaking, the IA remains unclear as to exactly how the envisaged measures are to be implemented 
in practice. In particular, the IA does not describe or assess the envisaged authorisation system and the quality 
criteria with which private service providers would have to comply. Nor does it discuss the risks of allowing 
Member States to apply additional criteria that could hinder access of private operators to the EURES network. 
The costs of the envisaged authorisation systems and the administrative burden for private operators are not 
assessed either, the Commission indicating only that costs for private operators will depend on the services 
that they choose to deliver.  
 
In addition, the IA does not discuss the effectiveness of measures that largely rely on the voluntary 
participation/cooperation of non–PES providers. No information on their potential up-take is provided. 
 
Member States’ concerns in opening up the EURES network are not discussed in great depth, despite the fact 
that the Commission recognises that 'these views have their merits'30.  
 
Subsidiarity / proportionality 
The proposal is based on article 46 TFEU, which refers to close cooperation between national employment 
services and provides explicitly for the setting up of appropriate machinery to bring offers for employment in 
touch with applications for employment.  

                                                           
29 IA, p. 50. 
30 IA, p. 32. 
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The IA includes a section on subsidiarity and proportionality in which the Commission indicates that the 
individual measures in the proposal are closely interconnected and that each one of them either aims at 
improving 'the close cooperation between national employment services' and/or at redesigning 'the 
appropriate machinery' to bring job vacancies in touch with job applications. Because the proposed measures 
require a common framework of cooperation between organisations in different Member States, the 
Commission explains that the objectives cannot be sufficiently achieved by Member States alone and action at 
EU level is therefore necessary. Some commentators have nevertheless questioned whether the EU has 
competence to require Member States to promote cross-border mobility as a permanent part of the national 
employment policy.  
 
The Commission also argues that the proposal respects the principle of proportionality as Member States will 
only make available to the EURES portal those vacancies and CVs already available nationally; no common 
classification system will be imposed; mainstreaming can be achieved through standard information and only 
comes into play when there is a request for client services with employment services; no detailed common 
service catalogue will be introduced, and national mobility policies are left to the choice of Member States. 
 

No reasoned opinions have been received from national parliaments.  
 

Budgetary or public finance implications 
No impact is foreseen for the EU budget as the activities to be carried out by the Commission for the EURES 
network are covered by the Programme for Employment and Social Innovation (EaSI) 2014-2020. The IA 
indicates that most of the costs for Member States will arise from the adaptation to the new system, since 
they come on top of fixed and variable expenditure already incurred by the PES for the operation of their core 
services. Some of these costs can be covered by the EaSI, for instance in relation to the mapping exercise to be 
undertaken for European classification and its adoption by interested Member States in their national systems. 
 
The Commission also explains that activities in Member States to promote intra-EU labour mobility are eligible 
under the European Social Fund. As indicated previously, some estimates of costs are given, but it is not clear 
whether these correspond to the actual expenses that will have to be incurred by the Member States. The IA 
indicates that 'the impacts [of mobility support services] will be more difficult for the smallest Member States, 
especially if they are sending countries, knowing that the overall annual budget of labour market services in 
these countries are in the order of 6 to 7 million (Cyprus, Malta and Latvia), 10-15 million (Hungary, Estonia, 
Bulgaria)'31. However, no detailed assessment of the impacts of the measures on these Member States is 
provided.  
 
SME test / Competitiveness 
No SME test was performed. The IA indicates that the reform of the EURES network will be particularly 
beneficial for SMEs since currently they may not be able to afford to recruit abroad without the services that 
the EURES network provides free of charge.  
 
Simplification and other regulatory implications 
The new Regulation repeals the elements of the 2011 Regulation (chapter II) and the 2012 Commission 
implementing Decision dealing with the EURES network. 
 
Quality of data, research and analysis 
No outside expertise was used specifically for the preparation of this IA. No ex-post evaluation of EURES has 
been carried out: the 2010 'evaluation' report referred to in the IA was in fact the EURES activity report for 
2006-2008 which relied on an external evaluation carried out in 2009. The link to the 2009 study is not 
provided in the IA.  

                                                           
31 IA, p. 54. 
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The IA mainly relies on studies by the Commission, the European Policy Centre and the OECD. Among the 
reports from the Commission, information was collected from the Employment and Social Developments in 
Europe report (ESDE) (of 2006) and the European Employment and Social Situation Quarterly Review (ESSQR) 
(of June 2013). Other information sources include the EURES section of the Single Market Scoreboard of May 
2013 and Special Eurobarometer 398 on the internal market of October 2013. 
 
The shortcomings of the functioning of the EURES network were identified on the basis of consultations with 
Member States and, notably, the Advisory Committee on 'Freedom of Movement of Workers' which was 
consulted on the draft 2012 Decision, as well as questionnaires that were sent to the PES, to EURES managers 
and EURES IT correspondents. The latter two had a low response rate (44 per cent and 41 per cent 
respectively).  
 
As previously mentioned, the analysis is mostly of a qualitative nature and only a few quantitative estimates 
are provided. A lot of emphasis appears to be placed on option 3, to the detriment of the other options. In 
particular, option 2 is insufficiently addressed.  No alternatives to the envisaged measures regarding their level 
of ambition are presented.   
 
Stakeholder consultation 
No open public consultation has been carried out on the envisaged options or measures and their estimated 
impacts, the Commission considering that 'given the [Eurobarometer] surveys on the needs and perceptions of 
citizens [on mobility issues] and the information gathered from the network and the use of the EURES portal a 
specific public consultation was not deemed necessary'32. The absence of a public consultation is surprising 
given that EURES is targeted at EU citizens, be they workers, job-seekers or employers, and obtaining their 
views might have provided useful input into the IA. These three categories are even identified in the IA as the 
most directly affected33 but their views are not explicitly reflected. As for social partners, the IA indicates that 
'the social partners have been consulted throughout the process of the preparation of the 2012 Decision and 
they have also been involved in the preparation of its implementation'34. This presumably implies that they 
were not consulted on this specific initiative and their views are also not reflected in the IA. 
 
While Member States appear to have been consulted in the framework of the preparation of the 2012 
Decision, it is not apparent from the IA that they have been consulted on the envisaged measures of this 
particular initiative. The same applies for the PES which were sent general questionnaires aimed at reviewing 
practices on the access to job vacancies at national level, the access for jobseekers and employers to the 
EURES network and the organisation of matching, placement and recruitment activities. PES are, however, 
identified as being directly affected by the proposal. As for private operators, who are also directly affected, 
the only reference is to an informal meeting in August 2013 with Eurociett (the European Confederation of 
Private Employment Services). 
 
In light of the above, the question arises as to whether the consultation obligations set out in the 
Commission’s impact assessment guidelines, as well as the Commission’s minimum consultation standards, 
have been fully respected. These obligations include the need  'to engage all affected stakeholders', to 'ensure 
that stakeholders can comment on a clear problem definition, subsidiarity analysis, description of the possible 
options and their impacts' and to 'analyse stakeholders' contributions for the decision-making process and 
report fully in the IA report on how the input was used'35. 
 

 

                                                           
32 IA, p. 5. 
33 IA, p. 26. 
34 IA, p. 5. 
35 Commission Impact Assessment Guidelines  SEC (2009) 92, p. 19, and Commission Minimum Standards for Consultation 
COM (2002) 704 final.. 
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Monitoring and evaluation 
The IA indicates that the existing mechanisms for data collection and information sharing will be reinforced 
through the use of the programming cycle foreseen under the 2012 Decision, and the use of common 
indicators. These will add to the existing data sources, such as the regular monthly reports from EURES 
advisors and customer satisfaction surveys developed at national level. No further details are provided 
regarding those common indicators. Developments within the PES will be monitored through the activities of 
the PES network. An implementation report will be submitted every two years by the Commission and an ex-
post evaluation will be carried out five years after the adoption of the Regulation. 
 
Commission Impact Assessment Board 
The Commission’s Impact Assessment Board (IAB) delivered two negative opinions on draft versions of the IA 
in October and December 2013 respectively. These opinions highlighted several shortcomings, among which 
the lack of an in-depth analysis of the bottlenecks in implementing EURES at national level, including an 
analysis per Member State; the lack of a fully developed baseline scenario taking into account on-going and 
planned improvements to EURES and national PES; the lack of description and assessment of the envisaged 
authorisation systems for private employment services, including the quality criteria to be applied as well as 
the costs of such systems; the non-compliance with the Commission’s minimum consultation standards and 
the poor description of stakeholders’ views and concerns. Few, if any, of these concerns would appear to have 
been addressed in the final version of the IA accompanying the proposal adopted in January 2014. The 
standard section on the IAB’s comments is actually missing from the IA.  
 
Coherence between the Commission's legislative proposal and IA  
The Commission proposal and the IA appear to correspond.  
 
Conclusions 
Overall, the impression is that the IA has been prepared in some haste. Whatever the reason, the quality of the 
IA has undoubtedly suffered as a result and many of the Commission's own internal guidelines on impact 
assessment have not been fully respected. The analysis remains mostly qualitative, with only some illustrative 
estimates of implementation costs. There has been no dedicated ex-post evaluation of the existing legislation 
and no public stakeholder consultation on the new proposal. Many, if not all, of the concerns highlighted in the 
second negative IAB opinion of December 2013, seem to remain valid.  
 
 

Prepared for the Committee on Employment and Social Affairs (EMPL).  
Author: Alexia Maniaki-Griva  
July 2014 - PE 528.792 
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Initial Appraisal of a European Commission Impact Assessment 
 

Activities and supervision of institutions for  
occupational retirement provision 

 
Impact Assessment (SWD (2014) 103, SWD (2014) 102 (summary)) of a Commission proposal for a Directive of 

the European Parliament and of the Council on the activities and supervision of institutions for occupational 
retirement provision (recast) (COM (2014) 167) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the Commission's Impact 
Assessment (IA) accompanying its proposal for the recast of the Directive on institutions for occupational 
retirement provision (IORP), submitted to Parliament on 27 March 2014. Recasting consists in the adoption of 
a new legal act which incorporates in a single text both the substantive amendments which it makes to an 
earlier act (in this case Directive 2003/41/EC) and the unchanged provisions of that act. The new legal act 
replaces and repeals the earlier act36. IORPs are the so-called second pillar of the EU pension system, next to 
state pension and voluntary private pension schemes. IORPs manage assets for 75 million Europeans (20 per 
cent of the EU's working age population) (IA, p. 737). The European Parliament resolution of 21 May 2013 on an 
Agenda for Adequate, Safe and Sustainable Pensions (P7_TA(2013)0204) touches upon IORPs and is taken into 
account in this appraisal.  
 
Problem definition 
The IA clearly describes the problem in need of possible EU action. To summarise, the IA argues that there are 
not enough cross-border IORPs, consumers are insufficiently protected and informed, and supervisors do not 
have adequate powers. This is due, for instance, to principal-agent issues (the agent, i.e. the IORP, does not act 
in the best interest of the client) and regulatory failures. The evidence to underpin some aspects of this 
problem is, however, limited. This finding is consistent with one of the main recommendations for 
improvement contained in the second negative Opinion of the IAB, which seem still relevant.  
 
Objectives of the legislative proposal 
The specific objectives of the Commission proposal correspond to the problem definition, as presented in the 
IA. Simplifying slightly, the Commission wants more cross-border IORPs and supervision, better managed 
IORPs, and better-quality information provided to clients. These objectives reflect the general aims stated in 
the EP resolution of May 2013 on an Agenda for Adequate, Safe and Sustainable Pensions, such as 'creating an 
environment that stimulates further national and internal market progress in this field' and 'providing 
enhanced protection to current and future pensioners' (P7_TA(2013)0204). However, when defining 
operational objectives, the IA does not address the root causes of the problems, but seems more concerned 
with justifying the proposed amendments to the Directive. For instance, the operational objective 'Make 
available an annual pension benefit statement' does not seem to leave much room for manoeuvre (see the full 
list of operational objectives on page 26 of the IA).  
 
Range of options considered 
The IA echoes Parliament's 2013 resolution, referred to above, in considering the controversial solvency issues 
(i.e., simplifying, mainly how much capital an entity would need to hold to avoid the risk of insolvency), to be 

                                                           
36 Interinstitutional agreement of 28 November 2001 on a more structured use of the recasting technique for legal acts 
(Official Journal, 2002/C 77/01) 
37 Unless stated otherwise, all references to the IA refer to PART 1/2. 
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beyond the scope of this recast, on the grounds that there are differences between the insurance and the 
occupational pensions' industries (IA, pp. 4-5). 
 
The range of options considered is built around the eight operational objectives, as they were identified. This 
approach makes the exercise rather artificial. This is demonstrated by the following excerpt from the IA, in 
which the operational objective would appear to pre-empt the choice made. This applies to other options as 
well. 
 
Table 1: Excerpt from Commission's IA 'Overview of the operational objectives and preferred options'  

Operational objective Preferred option 

1) Clarify definitions and procedures for cross-border 
activity 

Option 3 – Clarification of definitions and 
procedures for cross-border activity in the 
Directive' 

 (Source: IA, PART 2/2, p. 15). 
 
Generally speaking, the IA does not seem to identify all reasonable options for addressing the problems. This is 
demonstrated by the following table. The first column lists the Commission's preferred option. The second 
column lists the alternatives considered, beyond the 'no policy change', which is taken out, for simplicity. 
 
Table 2: Overview of the range of options considered in the Commission's IA, beyond the no policy change 

Commission's preferred option Alternative options considered, beyond the no policy 
change 

How 
many 

Description of the alternative 

Clarification of definitions and procedures for 
cross-border activity in the Directive 

1 Guidelines or recommendations for better 
enforcement and implementation of the 
Directive 

Remove additional requirements from the 
Directive 

0 N.a. 

Add a risk management and an internal audit 
function 

0 N.a. 

Introduce a Risk Evaluation for Pensions Report 
(REP) to document the IORP’s own risk 
assessment and as part of that require qualitative 
descriptions of four key elements determining the 
funding position 

1 Same as the Commission's preferred option 
plus common reporting on national solvency 
rules 

Strengthen the safe-keeping and oversight of 
assets functions and make the appointment of a 
depository compulsory for pure DC schemes only 

2 - Strengthen the safe-keeping and oversight of 
assets functions 
- Strengthen the safe-keeping and oversight of 
assets functions and make the appointment of 
a depository compulsory for all IORPs 

Standardised and short annual Pension Benefit 
Statement (PBS) for all stages  

1 Personalised information for all stages: 
generic and personal information is provided 
once a year; pre-enrolment information, but 
no common template 
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Give supervisors the same powers vis-à-vis 
subcontractors as vis-à-vis service providers and 
the possibility to require stress tests; no 
harmonisation of supervisory reporting 

0 N.a. 

Give supervisors the power to supervise the 
proposed requirements on governance and 
transparency; no harmonisation of supervisory 
reporting 

0 N.a. 

(Source: IA, PART 2/2, pp. 2 to 16) 
 
As the above table shows, in four cases there are no alternative choices beyond the no policy change. For 
example, the only option considered to 'ensure that IORPs are managed professionally', apart from 
maintaining the status quo, is to 'add a risk management and an internal audit function' (IA, PART 2/2, p. 4). It 
would seem reasonable to assume that other solutions might be conceivable, such as adding an external, 
rather than internal, audit function, for instance. Secondly, in three cases, there is only one alternative, but 
because of the way the analysis has been framed, it would appear to be, at first sight, a sub-optimal choice. 
For instance, 'Guidelines or recommendations for better enforcement and implementation of the Directive' 
would seem to be a sub-optimal choice to achieve the stated operational objective, if compared with the 
Commission's preferred option (see Table 1 above). Only in one case - for the safe-keeping and oversight of 
assets functions and the appointment of a depository - are two alternatives presented and, on the face of it, 
policy-makers are given a tool to choose among competing actions. Finally, the IA could have devoted greater 
attention to the question of timings. Do all measures need necessarily be implemented at the same time? Are 
there some options which could benefit from a more staggered approach? In summary, a different 
presentation of the options would have allowed the IA, as a whole, to be a more useful tool to policy-makers. 
 
Scope of the Impact Assessment 
The IA provides a relatively broad analysis: most of the impacts which should be analysed according to current 
Commission IA guidelines are at least described. The depth of the analysis, however, is negatively affected by 
the apparently rather artificial design of the options. According to the summary table (IA, figure 20, PART 2/2, 
p. 22), all impacts are overwhelmingly positive or very positive across the EU. Although the IA is slightly more 
nuanced in its wording, this presentation may seem over-optimistic. 
 

• Budgetary or public finance implications 
Budgetary and public finance implications are analysed and broken down by Member State. According to the 
Commission, this proposal would have positive impacts on fiscal sustainability in most Member States (22 of 
24 Member States which were analysed). Benefits would be greatest in some countries with mature IORP 
markets, such as Belgium, the UK and the Netherlands (IA, PART 2/2, p. 19). 
 

• SME test / Competitiveness 
Although IORP do not fall under the definition of SMEs, because they hold assets above the thresholds, an 
analysis of small businesses operating in this field is provided. The IA informs that the current review of the 
Directive retains the current Article 5, which 'provides Member States with the possibility not to apply the 
Directive, in whole or in part, to any IORP with less than 100 Members'. This possibility is currently used by five 
Member States where there are 'many' such IORPs (Denmark, Ireland, the United Kingdom, Sweden and 
Cyprus) (IA, p. 24). More precise data in this regard would have been useful. The analysis of administrative 
burden would appear to represent a useful tool for policy-makers, although the UK House of Commons, in its 
comments, has questioned the conclusion of this cost-benefit analysis. 
 
Subsidiarity / proportionality 
The EP, in its resolution of May 2013 referred to above, called for a 'genuine understanding of and respect for 
national specificities'. The IA states that the options retained by the Commission respect the subsidiarity 



 48 

principle and are proportionate. However, it shows awareness that this proposal might encounter some 
resistance. The chart on page 8 of the IA is useful in this respect. Among the countries where IORPs are 
relatively well-developed compared to the EU average, two (the Netherlands and the UK) have found the 
proposal not to be compliant with the principle of subsidiarity. 
 
The Netherlands' House of Representatives has issued a reasoned opinion in which it 'agrees that it is 
important to have pension systems which work well, but considers the organisation and functioning of pension 
systems, and their supervision, to be primarily national responsibilities, falling within national jurisdiction'. For 
purely procedural reasons, due to being in recess during the relevant eight week period, the UK national 
parliament could not issue a reasoned opinion, but provided comments38. Other national parliaments, such as 
the Italian, Spanish and Portuguese chambers, found the proposal in conformity with the principle of 
subsidiarity. The subsidiarity deadline was 29 May 2014. 
 
The Commission states that some Member States, including the ones which raised subsidiarity concerns, 'could 
agree to a revision of the Directive... as long as the principle of proportionality is respected' (IA, p. 2).  
 
Quality of data, research and analysis 
The IA quotes extensively a wealth of sources, ranging from academia, through national regulators, to 
international bodies such as the Organisation for Economic Co-operation and Development (OECD). 
Information from the European Insurance and Occupational Pensions Authority (EIOPA), the Frankfurt-based 
European agency competent in this field, features prominently. While data from the financial industry provides 
an additional, essential angle to the analysis, having three charts based on the input of a single private 
company may be seen as lacking the necessary balance (IA, pp. 18-20). From a methodological perspective, the 
IA draws its reasoning mainly from legal and economic disciplines.  
 
Stakeholder consultation 
The Commission appears to have consulted widely for this proposal and provides some examples of the 'active 
dialogue with social partners', i.e. employers and employees, which had been advocated by the EP in its 
resolution on the subject. In the absence of alternative evidence, this active dialogue could have corroborated 
further some of the statements made in the IA. 
 
Monitoring and evaluation 
The IA provides limited details of the indicators to be monitored, among which the number of cross-border 
IORPs would seem to be a particularly relevant one (IA, PART 2/2, p. 23). For reference, at the moment there 
are very few cross-border IORPs: only 84, amounting to 0.01per cent of IORPs with more than 100 members in 
the EU (2012 data. IA, p. 10). The implementation plan (SWD(2014) 104) complements the IA by providing 
interesting details on the planned ex-post evaluation. EIOPA should carry out a preliminary examination in 
2020 and the Commission should carry out an ex-post evaluation by 2022, if the envisaged  2017 deadline for 
implementation by Member States is complied with.  
 
Commission Impact Assessment Board 
The Explanatory Memorandum of this proposal acknowledges that the '[Commission's Impact Assessment] 
Board analysed this file twice but 'could not issue a positive opinion' (COM (2014) 167, p. 5). In other words, 
two negative opinions were issued. According to the Commission's internal rules, a positive opinion of the IAB 
is 'in principle' needed before the Commission can table a proposal. Some objections raised by the IAB would 
appear to be still valid, particularly regarding, for instance: substantiating the problems with evidence; 
presenting alternative options; explaining why the EU should act now, and critically assessing the 

                                                           
38 Public website: http://www.ipex.eu/IPEXL-WEB/dossier/document/COM20140167.do#dossier-COD20140091 
EP intranet: http://www.connect.ep.parl.union.eu/parnaweb/cms/Subsidiarity_1/2014_proposals 

http://www.ipex.eu/ipexl-web/dossier/document/com20140167.do%23dossier-cod20140091
http://www.connect.ep.parl.union.eu/parnaweb/cms/subsidiarity_1/2014_proposals
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proportionality of some measures39. The final IA does not seem to explain how these comments raised in the 
second negative Opinion were taken into account (IA, p. 4). 
 
Coherence between the Commission's legislative proposal and IA  
The IA seems broadly coherent with the main thrust of the legislative proposal, as described in the pages 8 to 
12 of its Explanatory Memorandum.  
 
Conclusions 
In summary, this IA is based on a wealth of sources and consultation and describes in a logical way some real 
problems. It echoes the main aims stated, for the review of IORPs, in the EP Resolution of 21 May 2013 on an 
Agenda for Adequate, Safe and Sustainable Pensions (P7_TA(2013)0204). However, the evidence 
corroborating some statements of the IA is lacking. Furthermore, the framing and analysis of the options is 
rather artificial. It is perhaps significant that the Netherlands and the UK, two Member States with developed 
IORP markets, have raised subsidiarity concerns. Finally, it should be noted that the Commission appears to 
have adopted the proposal for this recast Directive without a positive opinion of the Commission's Impact 
Assessment Board on the accompanying IA, despite its internal rule that such an opinion is, in principle, 
necessary before adoption.  
 
 
Prepared for the Committee on Economic and Monetary Affairs (ECON). 
Author: Claudio Collovà 
October 2014 - PE 528.800 
 

                                                           
39 Http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2014/sec_2014_0208_en.pdf  

http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2014/sec_2014_0208_en.pdf
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Initial Appraisal of a European Commission Impact Assessment 
 

European Platform to enhance cooperation in the 
prevention and deterrence of undeclared work  

 
Impact Assessment (SWD (2014) 137, SWD (2014) 138 (summary)) of a Commission proposal for a Decision of 

the European Parliament and of the Council on establishing a European Platform to enhance cooperation in the 
prevention and deterrence of undeclared work (COM (2014) 221 final) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal, submitted on 9 April 2014. 
 
Undeclared work, defined by the Commission as 'any paid activities that are lawful as regards their nature but 
not declared to public authorities, taking into account the differences in the regulation system of Member 
States'40, is a complex, multifaceted, and by its very nature, difficult to measure phenomenon which affects all 
Member States. According to the Commission, it impacts negatively on working conditions, fair competition 
and public budgets by lowering work quality standards, creating risks for the health and safety of workers, 
jeopardising the financial sustainability of social protection systems, and undermining the competitive 
environment for businesses. The fight against undeclared work is high on the EU policy agenda since the larger 
the shadow economy, the more difficult it will be to achieve the target of 75 per cent of 20-64 year olds in 
employment by 2020, as set out in the Europe 2020 Strategy. In this context, both the Flagship initiative 'an 
Agenda for new skills and jobs”41, and the Communication 'Towards a job-rich recovery'42, stress the need to 
move from informal or undeclared work to regular employment in order to reduce unemployment.  The 
Communication calls for improved cooperation between Member States in this field and announces the launch 
of consultations for the establishment of an 'EU level platform between labour inspectorates and other 
enforcement bodies to combat undeclared work'.  
 
The European Parliament, in its resolution on 'effective labour inspections as a strategy to improve working 
conditions in Europe'43, welcomed the Commission’s initiative to create a European Platform and called for 
strengthened cooperation at EU level to fight undeclared work.  
 
Problem definition 
According to the IA, besides the heterogeneity of undeclared work, which makes it difficult to measure and 
detect, thus complicating policy responses, the effectiveness and efficiency of Member States’ actions to 
tackle this phenomenon are also hampered by the fact that undeclared work is discussed only sporadically and 
in an uncoordinated way in different committees and working groups at EU level. Also, existing cooperation 
between Member States is patchy, both in terms of the Member States involved and the issues covered, with 
only a few attempts having been made to learn from each other’s experiences. 
 
Two main 'governance' problems are identified44:  

                                                           
40 Communication from the Commission “Stepping up the fight against undeclared work” COM(2007)628. 
41 Communication from the Commission “An agenda for new skills and jobs: a European contribution towards a full 
employment” COM (2010) 682 of 23 November 2010 . 
42 Communication from the Commission “Towards a job-rich recovery” COM (2012) 173 of 18 April 2012 
43 European Parliament Resolution of 14 January 2014 (2013/2112/INI). 
44 IA, p. 14-19. 
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- insufficient cooperation between enforcement authorities at EU level because the responsibility of 
tackling undeclared work lies with different institutions, such as labour inspectorates, social security 
inspectorates and tax authorities, which do not all meet at EU level.  

- difficulties in dealing with the international (cross-border) dimension of undeclared work. With the 
mobility of workers being a fundamental freedom of the Union, cross-border employment situations 
are frequent. The difficulty of identifying undeclared work in such a context suggests a need for 
increased cooperation between Member States in that field.  

 
The Commission explains that the drivers underlying the above shortcomings are threefold: 

• A lack of knowledge about the division of competencies between enforcement agencies, the precise 
legal definitions of undeclared work in other Member States and the links between different EU 
policies and tools, hinders effective cooperation. Member States’ efforts to exchange their views and 
experiences on different practices are also hindered by the absence of a dedicated common forum. 

• Enforcement authorities’ traditional mechanisms and resources are meant to tackle mostly domestic 
aspects of undeclared work. In cross-border cases of undeclared work, enforcement authorities face 
difficulties in identifying their counterparts in another Member State and their competences. In 
addition, different data protection rules can hamper the development of common data sharing 
facilities, and the lack of competences outside national territories limits the performance of 
inspections and application of sanctions in cross-border cases. 

• Despite general agreement on the need to fight undeclared work, in practice there might be a low 
sense of urgency to tackle the problem in some Member States and therefore insufficient political 
priority given to the fight against undeclared work.  

 
The problem definition section of the IA provides a very general overview of the problems related to 
undeclared work, notably the different types of undeclared work, the sectors mostly affected (construction 
sector, followed by household services, personal services, private security, industrial cleaning, agriculture and 
catering) and the potential causes of such activity. It includes statistics on the estimated share of undeclared 
work in the Member States (annex II), stressing the need for cautious assessment of the results given the 
divergences in the underlying methodology and indicators used. It also provides a table with the existing 
voluntary cooperation projects between Member States in the field of undeclared work45. 
 
The 'governance' problem in need of EU action is however insufficiently presented and evidenced. The IA does 
not provide any examples or evidence of insufficient cooperation between enforcement authorities at EU 
level. The presented drivers are generally lacking substantiation; in particular the alleged difficulties arising 
from differences in data protection rules are not further detailed or discussed in the IA.  The IA appears to 
consider that limited participation by Member States in voluntary multilateral projects is linked to a low 
awareness of the urgency of the problem46. It does not discuss other reasons for Member State low 
participation in multilateral projects, such as the lack of resources, or the possibility that the limited exchange 
of best practices might be a sign of a low demand from Member States for cooperation activities,  rather than 
a low awareness of the urgency of the problem (considering in addition the fact that according to the IA 'all 
Member States have in the last 10 years introduced measures to step up their fight against undeclared 
work'47). The IA does not clarify the incentives that different Member States could have in cooperating (for 
example in the aforementioned cooperation projects) to tackle undeclared work. The fact that the IA does not 
provide any information on the outcome of the existing cooperation projects in terms of improved 
cooperation between enforcement authorities and/or exchange of best practices, makes it difficult to judge 
the effectiveness of existing multilateral cross-border cooperation to fight undeclared work. 
 

                                                           
45 IA, p. 19. 
46 IA, p. 20. 
47 IA, p. 51. 
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The cross-border dimension of the problem is also insufficiently detailed: the IA does not indicate how relevant 
cross-border issues are in the difficulties encountered by national authorities in tackling undeclared work (for 
example share of cross-border cases), and does not illustrate with examples the specific problems identified 
related to the posting of workers or bogus self-employment. The few arguments (lack of coordination, no 
comprehensive approach to undeclared work) provided to explain why existing expert groups at EU level, 
many of whom work on issues related to undeclared work, are not in a position to tackle appropriately this 
problem, and notably ensure cross-border cooperation, are rather vague.  
 
The baseline scenario is very succinct and does not clearly substantiate the reasons why demand driven 
cooperation among Member States in the form, for example, of bilateral agreements 'addressing the most 
pressing needs such as exchanges of data48' would not be sufficient to tackle the relevant issues, given in 
addition the fact that 'since the beginning of the recession, a wide range of policy approaches and measures to 
tackle undeclared work have been introduced across the Member States' and 'it can be assumed that Member 
States would continue like this in the future'49.  
 
Objectives of the legislative proposal 
The general policy objective is to support Member States in their efforts to prevent and deter undeclared 
work. This general objective is translated into the following specific objectives50: 

1) To improve cooperation between Member States' different enforcement authorities at EU level to 
prevent and deter undeclared work more efficiently and effectively. 

2) To improve Member States' different enforcement authorities' technical capacity to tackle cross-
border aspects of undeclared work.  

3) To increase Member States' awareness of the urgency of the problem and to encourage Member 
States to step up their efforts to fight undeclared work. 

 
On the operational level the initiative has the following three main purposes: 

1) Providing a forum for experts of different Member States to make contacts, share information and 
best practices.  

2) Providing a framework to develop expertise. 
3) Developing a mechanism for a more operational coordination of actions. 

 
Range of options considered 
The following five options were examined in the IA: 

• Policy option 1: no new action beyond the existing working groups and initiatives. 
• Policy option 2: better coordination of the work of the different existing working groups/committees 

at EU level that discuss topics linked to undeclared work51: DG EMPL would nominate a coordinator 
for the discussion and activities of the different groupings in respect of undeclared work.  

• Policy option 3: individual body with voluntary membership: this option provides for the setting up of 
a European Platform to enhance EU cooperation in the prevention and deterrence of undeclared 
work. Participation in the platform would be voluntary but once a Member State agrees to engage 
itself, participation in the activities of the platform would become mandatory. The platform would be 
set up by the Commission and would comprise representatives of different enforcement bodies of the 
Member States (who would be appointed by the Member States) and other stakeholders, such as 
social partners. The member appointed by the Member State would act as a single point of contact, 
liaising with the national authorities dealing with the various aspects of undeclared work. The 

                                                           
48 IA, p. 21. 
49 IA, p. 21. 
50 IA, p. 24-25 and executive summary p. 7. 
51 Senior Labour Inspectors Committee (SLIC), Expert Committee on the Posting of Workers, Employment Committee 
(EMCO), Committee on administrative cooperation in taxation, Administrative Commission for social security coordination , 
IA, p. 22. 
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platform would be chaired, coordinated and managed by the Commission. Once established, the 
platform would adopt its rules of procedure and its work programme. Tasks could include: developing 
the knowledge of undeclared work through the development of common concepts, adoption of 
guidelines for inspectors or handbooks of good practices, and developing the technical capacity to 
tackle cross-border aspects of undeclared work. 

• Policy option 4: individual body with mandatory membership. Participation in the European Platform 
referred to above would be mandatory. 

• Policy option 5: Attaching the platform to an existing body The Commission considers hat an 
attachment to a specific expert group would not be a good solution since it would mean linking the 
fight against undeclared work to a specific theme. This option provides instead for the integration of 
the fight against undeclared work into EUROFOUND52 (hereafter 'Eurofound’). Since Eurofound’s tasks 
are limited to research and development of projects to provide knowledge and support for EU 
policies, making it responsible for coordinating action to prevent and fight undeclared work in general 
would require a change in the founding regulation and a new mandate. 

 
The Commission discarded the option of creating a European Union decentralised agency responsible for 
enforcing EU law and fighting against undeclared work. The reasons were the administration costs for 
establishing a new agency, and the fact that the 2012 Common Approach of the European Parliament, the 
Council and the Commission53 discouraged the creation of new agencies and urged existing ones to streamline 
their activities and increase their performance.  
 
The description of the options is very general and insufficient information is provided on how they would work 
in practice. This is particularly true for option 2 which is explained in very broad terms in only one paragraph, 
not enabling the reader to assess the feasibility of such an option. As for the platform (options 3 and 4), no 
information is provided on what its concrete status would be or how it would liaise with existing expert groups 
to avoid overlapping tasks as foreseen by the Commission. The participation of social partners in the platform 
is also unclear. Regarding option 5, the explanation given as to why the platform could not be set up as a 
subgroup to a specific expert group is not substantiated and seems to have been discarded without proper 
analysis in the IA. Nor is the integration of the fight against undeclared work into the work of Eurofound 
explored at any great length. 
 
The Commission’s preferred option is option 4. According to the Commission, the cost and effectiveness of 
Options 3 and 4 would be similar if one assumes that all Member States take part voluntarily in the platform 
under option 3.  However, the Commission sees a clear advantage in option 4 because of the mandatory 
participation which removes the uncertainty linked to the willingness of Member States to become a member 
in the first place. Mandatory participation is considered to be a necessary element of the platform 'because 
cooperation to tackle cross-border aspects of undeclared work, which is one of the essential objectives of the 
initiative, could not be fully achieved if some Member States were in and others out'54. The other options were 
found to offer only very limited improvements.  
 
Scope of the Impact Assessment 
The assessment of impacts only answers the question to what extent the different options achieve the specific 
objectives set, i.e. awareness of the urgency of the problem and stepping up efforts to fight undeclared work, 
contribution to better cooperation between different enforcement authorities, and technical capacity to 
address cross-border aspects of undeclared work. The economic, social and environmental impacts of the 
initiative are not assessed. The Commission explains this by indicating that the initiative under discussion 

                                                           
52 European Foundation for the Improvement of Living and Working Conditions.  
53 Common Approach of the European Parliament, the Council of the EU and the European Commission on decentralised 
agencies, June 2012, available at  http://ec.europa.eu/commission_2010-
2014/sefcovic/headlines/news/2012/07/2012_07_17_joint_agreement_agencies_en.htm 
54 IA, p. 39. 

http://ec.europa.eu/commission_2010-2014/sefcovic/headlines/news/2012/07/2012_07_17_joint_agreement_agencies_en.htm
http://ec.europa.eu/commission_2010-2014/sefcovic/headlines/news/2012/07/2012_07_17_joint_agreement_agencies_en.htm
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concerns governance issues and that overall 'good governance is expected to have an impact on the social 
situation and the economic performance'55.  It goes on to indicate that 'the incidence chain from the 
establishment of a platform against undeclared work to reduced undeclared work is rather long' and that 'it 
was impossible to establish a sufficiently direct link between the functioning of a platform, the reduction of 
undeclared work and economic performance or social well-being', which is why it was found unrealistic to 
assess the social or economic impacts per se.  
 
Generally speaking, the assessment of impacts appears to rely on a great number of assertions that are not 
fully substantiated (for example, regarding option 2, the Commission merely indicates that 'the experts from 
different areas will not really meet' or that 'suggestions developed at the European level are not likely to 
adequately take into account the multidimensional aspects of undeclared work'56).  Regarding the platform, 
there is no assessment or discussion of the tasks that the platform will undertake, particularly in light of the 
objective that 'the Platform would evolve progressively from a forum for exchange of information and best 
practices, to more elaborate forms of cooperation as mutual trust and experience build up. Ultimately the 
platform should be able to undertake joint trainings and exchange of staff, and coordinate operational actions, 
including joint inspections and data sharing'57. In this context, the IA hardly discusses the risk that the platform 
might not evolve in the intended direction, in case of a lack of commitment and/or resources by Member 
States to engage in more substantial cross-border cooperation that goes beyond the exchange of information 
and best practices. The Commission itself recognises in this respect that 'setting up a group with mandatory 
membership would be more difficult' and that 'since it is not a choice to join the Platform some Member 
States could be less committed to engage in more operational coordination of actions or developing 
expertise58' with the consequence that 'if there was reluctance in Member States to engage in these activities, 
progress with actual cross-border cooperation could be relatively slow, meaning that bi-and multilateral 
agreements and the soft forms of cooperation will prevail for some time59'. The IA is also unclear as to whether 
mandatory participation in the platform implies also mandatory participation in its activities, or whether some 
flexibility would be left to the Member States in this regard.  
 
The question of how the national contexts and differences in tackling undeclared work will be taken into 
account in the work of the platform, especially in view of developing common principles/standards for 
inspections etc., is not addressed. 
 
The costs of each option are indicated but are not accompanied by any explanation as to how they were 
calculated. The costs would fall mainly on the Commission. Regarding the establishment of the platform, the 
Commission indicates that the operational costs of the platform shall not exceed 2.1 million euro per year and 
that the administrative costs would amount to maximum 600 000 euro per year. 
 
Subsidiarity / proportionality 
The proposal is based on article 153 (2) (a) TFEU, which provides that 'the European Parliament and the 
Council may adopt measures designed to encourage cooperation between Member States through initiatives 
aimed at improving knowledge, developing exchanges of information and best practices, promoting innovating 
approaches and evaluating experiences, excluding any harmonisation of the laws and regulations of the 
Member States'. Some Member States questioned whether article 153 provides a sound legal basis for a 
mandatory requirement for Member States to participate in a platform given that this article provides for the 
adoption of measures 'designed to encourage cooperation between Member States'.  
 

                                                           
55 IA, p. 30. 
56 IA, p. 32. 
57 IA, p. 36. 
58 IA, p. 36. 
59 IA, idem. 
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The IA explains that the main responsibility when tackling undeclared work lies with the Member States but 
that action at the EU level has the potential to improve the effectiveness and efficiency of Member States’ 
actions when tackling undeclared work. The EU dimension lies in the cross-border aspects of distortion and 
destabilisation associated with high levels of undeclared work, the benefits of mutual learning and the need 
for cooperation across borders to fight some forms of undeclared work. EU action would support the efforts of 
Member States by enhancing cooperation in the deterrence and prevention of undeclared work at EU level, 
making it more effective and efficient and thereby adding value to Member States’ actions.  
 
The establishment of a platform with mandatory participation is deemed proportionate since it 'encourages' 
cooperation between Member States on the prevention and deterrence of undeclared work without any 
harmonisation of the laws and regulations of the Member States’60. The proportionality of this option is not 
discussed in greater detail in the IA, despite the strong preference for other options expressed by employers 
and Member States during the stakeholder consultation, such as the creation of a subgroup of an existing 
group, or better coordination of already existing groups in the case of employers, and voluntary participation 
in the platform in the case of Member States.  
 
One reasoned opinion was submitted by the UK House of Commons which questions the requirement for 
mandatory participation in any EU platform and considers that the Commission has not demonstrated that the 
proposed action at EU level is necessary or effective to achieve the objective of tackling undeclared work. The 
Commission replied to the concerns expressed by the UK House of Commons by letter dated 11 August 2014 
reiterating, for the most part, the findings of the IA. However, the Commission also indicated that ‛this 
mandatory participation in the platform would be combined with some degree of flexibility allowing Member 
States to modulate their participation in some of the activities of the Platform according to their needs and 
priorities’61. This appears to be a new element which is not mentioned in the IA or the Commission proposal.  
 
Budgetary or public finance implications 
The proposal is budget neutral. It does not require additional staff resources, since Commission staff (2.5 full 
time employees) will act as the Platform’s Secretariat, and the activities of the platform will be funded through 
the PROGRESS axis of the European Union Programme for Employment and Social Innovation (EaSI) 2014-
2020.  
 
SME test / Competitiveness 
No SME test was performed. The IA indicates that 'the initiative under discussion concerns different 
enforcement authorities of the Member States and the development of better cooperation between these 
authorities at EU level. Therefore no direct impacts on SMEs were identified'62.  
 
Quality of data, research and analysis 
The IA relies on a 2010 Regioplan external 'feasibility study on the establishment of a European platform for 
cooperation between labour inspectorates, and other relevant monitoring and enforcement bodies to prevent 
and fight undeclared work'. The study was based on desk research, interviews with over 20 stakeholders, a 
web-based survey covering all Member States and four workshops. Other sources of information that played a 
prominent role in the preparation of the IA include a 2013 report from Eurofound entitled 'tackling undeclared 
work in 27 European Union Member States and Norway: approaches and measures since 2008', which was 
accompanied by an updated database of measures taken between 2008 and 2013, and special Eurobarometer 
402 on 'undeclared work in the European Union' (2013).  
 

                                                           
60 IA, p. 39. 
61 Reply of the Commission to the UK House of Commons dated 11.8.2014, C(2014)5848 final, available at 
http://www.connect.ep.parl.union.eu/parnaweb/cms/lang/en/Subsidiarity_1/2014_proposals 
62 IA, p. 6. 

http://www.connect.ep.parl.union.eu/parnaweb/cms/lang/en/Subsidiarity_1/2014_proposals
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The IA is accompanied by useful annexes on the estimated size of the shadow economy and undeclared work 
in the EU (annex II), on the measures taken by Member States to prevent and fight undeclared work and actors 
involved in these measures (annex III), and on the mapping of the initiatives and activities in different policy 
fields linked to undeclared work at EU level (annex IV). However, no data is provided on cross-border cases.  
It is unclear from the IA whether the examined options are derived from the 2010 Regioplan study, the results 
of which are not well reflected in the IA. Generally speaking, the description of the options and the assessment 
of impacts could have been more developed, in particular regarding their functioning in practice, and the need 
for closer forms of cooperation encompassing all EU Member States could have been better substantiated. An 
assessment of the lessons learned from the experience with existing cooperation projects would have been 
useful in this respect. Several issues, such as the potential lack of commitment of Member States to engage in 
more operational actions, and the impact this could have on the objectives to be achieved by the platform, or 
the way national contexts and different national approaches to tackling undeclared work will be taken into 
account in the tasks of the platform, might have benefitted from more thorough discussion. 
 
Stakeholder consultation 
No open public consultation was carried out on the envisaged options or measures and their estimated 
impacts, the Commission explaining that 'a public consultation was not carried out because the envisaged 
activity involves institutional actors with whom the Commission carried out consultations directly'63. The 
Commission indicates that the consultation of stakeholders was done as part of the on-going work with 
Member States in the framework of the Directors General of Industrial Relations (DG IR) meetings, the Senior 
Labour Inspectors Committee (SLIC) and the Administrative Commission for Social Security Coordination.  It is 
however unclear from the IA on which aspects of the initiative national authorities were consulted and what 
their views were, in particular in relation to the options and impacts. The IA simply indicates that Member 
States 'were asked to share their views regarding several aspects of enhanced cooperation such as the added 
value in EU cooperation in the field of undeclared work and the most appropriate framework for this 
cooperation'64. It appears from the IA that in discussions Member States expressed a preference for a platform 
with voluntary membership, which was not the option finally chosen. Their opinions on the other options 
could not be found in the IA.  
 
As for social partners, the IA indicates that their views were collected during first and second stage 
consultations (4 July 2013 to 4 October 2013 and 30 January 2014 to 13 March 2014). A summary of the 
responses received is included in annex I. The purpose of the first stage consultation was to obtain social 
partners’ views on the possible direction of European Union action aimed at enhancing cooperation between 
Member States in the prevention and deterrence of undeclared work. The second stage consultation aimed to 
obtain their views on the content of the envisaged initiative. Social partners mostly agreed that a European 
Platform could be an appropriate vehicle for enhancing cooperation between Member States. The majority of 
them considered that participation in this EU level cooperation should be mandatory for all Member States, 
that all relevant bodies should be included and that cross-border as well as national issues should be covered. 
Most of the employers’ representatives were of the opinion that a platform should be established, but not as a 
separate new structure. Instead, they favoured the creation of a subgroup or better coordination of existing 
groups. Most of the trade unions favoured the establishment of an independent new body65.  
 
Monitoring and evaluation 
The IA indicates that the Commission will regularly report to the Council and the European Parliament on the 
work of the platform (no frequency is indicated) to inform about the work programmes of the platform, the 
tasks fulfilled and the frequency of meetings. The work programmes of the platform will define targets (in line 
with the operational objectives) and criteria on which to assess progress towards their achievement. Examples 

                                                           
63 IA, p. 9. 
64 IA, p. 9. 
65 IA, p. 41-42. 
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of progress indicators linked to the operational objectives are provided. The IA indicates that the Platform will 
be evaluated four years after the entry into force of the Decision establishing it.  
 
Commission Impact Assessment Board 
The Commission’s Impact Assessment Board (IAB) delivered a positive opinion on the draft version of the IA 
on 22 January 2014. However, it asked DG EMPL to better demonstrate the cross-border nature of the 
problem and the added value of an EU initiative, to better present the content of the options and the 
proportionality of the chosen one, and to better present stakeholders’ views. While the Commission states 
that the report was revised along the recommendations of the Board66, several of the above shortcomings still 
appear to be present in the current version of the IA. 
 
Coherence between the Commission's legislative proposal and IA  
The Commission proposal and the IA appear to correspond.  
 

Conclusions 
Overall, the impression is that the IA did not benefit from a sufficiently thorough assessment and analysis, in 
particular as regards the options and their impacts. A more detailed and developed evidence base would have 
been helpful in contributing to a better understanding of the scale of the problem, in particular with regard to 
its cross-border dimension, and of the added value of cross-border mandatory cooperation between Member 
States in tackling undeclared work. 
 
 
Prepared for the Committee on Employment and Social Affairs (EMPL). 
Author: Alexia Maniaki-Griva  
October 2014 - PE 528.805 

                                                           
66 IA, p.8. 
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Initial Appraisal of a European Commission Impact Assessment 
 

Cableway installations 
 

Impact Assessment (SWD (2014) 116, SWD (2014) 117 (summary)) of a Commission proposal for a 
Regulation of the European Parliament and of the Council on cableway installations (COM (2014)187) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal, which was submitted on 27 March 2014. Following 
the European Commission’s New Legislative Framework (NLF) for simplifying EU legislation in the area of free 
movement of industrial products, the proposed Regulation on cableway installations aims to replace the 
existing Directive 2000/9/EC on cableway installations designed to carry persons (applicable from 3 May 2002). 
 
‘The NLF Decision sets out a common framework for EU product harmonisation legislation … (e.g. definitions, 
obligations of economic operators, notified bodies, safeguard mechanisms, etc.) … [in order to] ensure that the 
directives can be applied and enforced more effectively in practice. New elements, such as obligations for 
importers, have been introduced, which are crucial for improving the safety of products on the market.’ 
(Explanatory Memorandum, p. 3). 
 
This Directive sets out harmonised rules for construction and entry into service of cableway installations, while 
the Member States apply their own procedures for their authorisation. In this context, it is crucial to 
distinguish between the safety components, subsystems and installations, as ‘[s]afety components and 
subsystems are subject to the rules on the free movement of goods and to the conformity assessment and 
Declaration of Conformity, whereas fixed installations67 continue to fall within the Member States’ 
competence’ (IA, p. 9). 
 
European cableway installations amount to 60 per cent of the world total (mainly in mountainous regions in 
France, Austria, Italy, Germany and Switzerland) (IA, p 13). 80 to 90 per cent of the global cableways market is 
represented by three big European companies68, and the remaining 10 to 20 per cent by European SMEs.  
 
Problem definition 
According to the Explanatory Memorandum of the proposal (p. 3), the main cause of problems lies in the fact 
that ‘authorities, notified bodies and manufacturers have had different views on whether certain types of 
installations come under the scope of Directive 2000/9/EC’, leading to market distortions and different 
treatment of economic operators (extra costs to modify equipment for certification and delays for 
authorisation, for example). The IA names the following three recurring problems identified by various 
stakeholders: 

- ‘Uncertainty whether certain installations are cableways; 
- Unclear distinction between safety components and subsystems, and between subsystems and 

infrastructure; 
- Different practices in the conformity assessment for subsystems.’ (IA, p. 17). 

 
Problem 1: The European Commission’s DG for Enterprise and Industry has prepared an Application Guide 
explaining the provisions and application of Directive 2000/9/EC, including the scope of the cableway 
installations. However, the IA explains that in reality it has been difficult to make a distinction between which 

                                                           
67 The installations to which the Cableways Directive is applied are: funicular railways, cable cars, gondolas, chairlifts and 
drag lifts. The same scope is maintained for the proposed Regulation COM (2014)187 (IA, p.9). 
68 Doppelmayr-Garaventa, Leitner and Pomagalski. 
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installations fall under the Lifts Directive 95/16/EC on the one hand, and which under the Cableway Directive 
2000/9/EC, on the other. This problem is clearly illustrated with an example from the UK, where a cableways 
operator suffered extra costs of about EUR 30 000-40 000 due to this type of confusion and 
misinterpretation69. However, according to the IA, this problem only concerns a very limited number of new 
cableway installations: ‘out of approximately 120-130 new installations per year, less than 5 cases would be 
concerned’ (IA, p. 21), because there is only one manufacturer producing dual purpose installations for both 
transport and leisure. It should be noted that the scope of Directive 2000/9/EC excludes cableways used for 
leisure purposes; at the same time, however, it does include dual function cableway installations used for both 
transporting persons and for leisure (Explanatory Memorandum of the proposal, p. 6). 
 
Problem 2: Stakeholder consultation showed that both the notified bodies and the Member State authorities 
wished for more clarity in terms of distinction between safety components and subsystems, as well as between 
subsystems and infrastructure (IA, p. 22-23), even though Directive 2000/9/EC provides a list of subsystems of 
cableway installations in its Annex I. However, this does not appear to be a major issue for manufacturers, 
according to the IA study. 
 
Problem 3: The Directive fails to provide a concrete conformity assessment procedure that the manufacturer 
and notified body have to follow regarding subsystems of cableway installations.  
 
Objectives of the legislative proposal 
The objective of the Commission proposal is to replace Directive 2000/9/EC and to enhance legal clarity about 
the scope of Directive 2000/9/EC, thus achieving better implementation of the legal provisions it contains. The 
IA provides an overview table of general, specific and operational objectives in Point 4.2. (IA, p. 27). However, 
the distinction among these three types of objectives is not so clear, as the specific and operational objectives 
appear to mainly repeat the general objectives. 
 
General objectives include improvement of ‘the functioning of the internal market for the safety components 
and the subsystems of cableway installations, ensuring at the same time a higher level of safety’, achieving ‘a 
level playing field for Cableways economic operators’, as well as simplification, ‘as this initiative aims at 
clarifying some major concepts and definitions contained in the text of the Directive, facilitating therefore its 
practical application’ (IA, p. 26). 
 
Specific objectives aim to ensure:  

- ‘sound and uniform application of the Cableways Directive; 
- clarity of legislation and its consistent application through the EU; 
- consistency and flexibility of conformity assessment procedures for all the products in the scope of 

the Cableways Directive; 
- simplification of the European regulatory environment in the field of cableways installations designed 

to carry persons’ (IA, p. 27). 
 
Operational objectives seek to achieve: 

- clarity of ‘the scope of the Directive, definitions and borderlines with other directives (as Lifts 
95/16/EC)’; 

- clarity of ‘identification and distinction between safety components and subsystems, and between 
subsystems and infrastructure’; 

- ‘selection of clear conformity assessment procedure for subsystems based on NLF modules.’ (IA, 
p. 27) For example, the proposal aligns the conformity assessment procedures for subsystems with 
those already in use for safety components. 

                                                           
69 A conformity assessment of the installation was initially performed and a notified body appointed according to the Lifts 
Directive; however, the competent local authorities subsequently concluded that the installation in question fell under the 
Cableways Directive (IA, p. 19). 
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Range of options considered 
The IA presents three policy options: ‘Option 1 (no change), Option 2 (changing the Application Guide to the 
Directive), and Option 3 (changing the Directive)’ (IA, p. ii). 
 
Option 1 – baseline scenario: the situation in the area of cableways installations remains unchanged (and 
consequently the problems described above will persist) (IA, p. 27-29). 
 
Option 2 – ‘soft law‘: update of the Application Guide in the light of the problems and objectives presented in 
the IA. In particular, this would provide broader and more detailed explanation that installations ‘which are 
designed for leisure purposes, but could also be used as a means for transporting persons’ fall within the scope 
of Directive 2000/9/EC (IA, p. 28). Accordingly, a clearer distinction would also be made between safety 
components and subsystems, and between subsystems and installations. Disparities around the conformity 
assessment of cableways would also be clarified (IA, p. 28-29). 
 
Option 3 – a legislative tool in the form of a Regulation: this would clarify the above mentioned 
misinterpretations of the existing Directive 2000/9/EC regarding its scope, providing a specific definition of a 
‘subsystem’, as well as introducing conformity assessment modules especially for the subsystems (IA, p. 28-
29). 
 
The IA indicates that the stakeholder consultations have shown ‘that the current provisions of the directive are 
unsatisfactory as it can be interpreted in different ways and hence should be reviewed’ (IA, p. 24), and that 
stakeholders support ‘a more formalised solution’ (IA, p. 29). 
 
A table provides an overview of the impacts and the preferred option in each of the three problem areas 
discussed above (IA, p. 38). As a result of stakeholder consultations, the preferred choice is a mix of solutions. 
Regarding the scope of the Directive, a combination of ‘soft law’ and new regulations is preferred; regarding 
safety components and subsystems, ‘soft law’, and regarding conformity assessment, the legislative option is 
the preferred one (IA, p. 37).  
 
The IA says (p. 27) that ‘some options were discarded at an early stage’; however, neither the IA report nor the 
IA study mention or explain anything about the discarded options. 
 
Scope of the Impact Assessment 
The IA analyses the social and economic impacts of the proposal as the most relevant. It claims there are no 
environmental impacts expected, nor significant negative impacts on the economy, environment, or on 
employment (IA, p. 29-30). However, the IA does not actually explain if the situation regarding the possible 
negative impacts in the above-mentioned areas has been analysed in the IA study. There are no significant 
impacts ‘identified for consumers, specific regions or sectors or on public health and safety in general’ (IA, 
p. 35). The IA provides an analysis of impacts related to each of the three operational objectives: clarification 
of the scope of the Directive, distinction between subsystems and safety parts, and infrastructure, and 
clarification of the conformity assessment procedure for subsystems. The impacts on each of the stakeholders 
differ depending on the objective in mind. 
 
Social impacts are related to improved safety of the users of cableway installations, as more legal clarity in the 
matter would lead to better application of the Directive (IA, p. 30). However, the Commission claims it was not 
possible to quantify these safety benefits (IA, p. 30). 
 
Regarding economic impacts in general, no extra costs to manufacturers or MS authorities are foreseen, again, 
due to the improved legal certainty; possible extra costs for certification of cableway installations would be 
incurred by those companies which failed to adapt on time to the provisions of Directive 2000/9/EC (IA, p. 30). 
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Costs related to administrative burden 
Reduced administrative burden on both businesses and public authorities has been identified in the IA with 
regard to the scope of the Directive (operational objective 1), as the proposal is related to better clarification 
in the area of cableway installations (IA, p. 32). However, regarding operational objective No 2 (distinguishing 
between safety components and subsystems, and installations and infrastructures), businesses may well face 
extra administrative costs due to the need to familiarise themselves with the new legislation (for example, new 
definitions).  SMEs could be affected in particular, as they do not have specially dedicated staff for compliance 
issues, as the big companies do, and they would have to lose person-hours for performing extra tasks which do 
not generate income (IA, p. 34). However, such costs could not be quantified. No extra costs on authorities are 
foreseen, as transposition would be needed in any case in order to adapt the Directive to the NLF (IA, p. 34). In 
addition, the IA mentions that with a baseline scenario, costs of solving improper classification or installation 
amount to EUR 5000 per week as personnel costs (IA, p. 33). 
 
The preferred options vary from one operational objective to the other, and are a mix of Option 2 and 3. 
Chapter 7 of the IA provides an overview table of the options, highlighting the preferred ones (p. 38). 
Regarding the scope of the directive, ‘both the soft law option and the legislative option, are seen as the most 
effective and efficient way to achieve the objective and to address the problem’. The ‘soft law‘ option is 
offered as the most appropriate solution to distinguish between subsystems and safety parts, and subsystems 
and infrastructure. To address the problem of the conformity assessment procedure, the Commission suggests 
that the legislative option is the most effective and efficient (IA, p. 37). 
 
Subsidiarity / proportionality 
The proposal is based on article 114 TFEU, which refers to the approximation of laws for better functioning of 
the internal market.  The IA includes a paragraph on the EU’s right to act (IA, p. 26), where the Commission 
explains that the EU action is needed in order to achieve a free market for cableway products like safety 
components and subsystems, which cannot be done by Member States acting on their own. Also, international 
trade in cableway products is increasing, and legal ambiguities may arise. In legal terms, ‘changes to the scope 
and procedures of the directive must be carried out by the EU legislator. Therefore effective action can only be 
taken at EU level’ (IA, p. 26). 
 
Regarding the principle of proportionality, the Commission plans only limited changes to the legal text of the 
present Directive 2000/9/EC, leaving the same scope for decision making in national parliaments also in the 
new Regulation, while eliminating legal uncertainties (IA, p. 26). 
 
No reasoned opinions have been received from national parliaments. 
 
Budgetary or public finance implications 
The Commission argues in the IA, that no extra costs to Member States or their authorities are foreseen in 
implementing the new Regulation on cableway installations (IA, p. 30). Additionally, the Commission argues 
that, ‘as the Cableways Directive needs to be aligned with the NLF, transposition costs would be incurred 
anyhow and the incremental transposition costs from the legislative option are minimal’ (IA, p. 32). 
 
SME test / Competitiveness 
The IA mentions the impacts on SMEs in its cost-benefit analysis. For example, regarding the distinction 
between lifts and cableway installations, the administrative burden could affect SMEs in particular, as they 
would lose a certain number of person-days to familiarise themselves with the new requirements (IA, p. 34). 
Even though a positive impact of the legislative act would be more legal clarity achieved regarding definitions 
of subsystems and a list of safety components, nevertheless the SMEs would face administrative costs (IA, 
p 34). The IA study claims that it was not possible to quantify these costs (IA, p. 34). Taking into account the 
risk related to costs to SMEs regarding clarification of new definitions of safety parts and subsystems, the ‘soft 
law' option seems to be the best (IA, p. 35). However, regarding the conformity assessment procedure, the 
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Commission suggests that the legislative option would be most effective for SMEs, as they would avoid extra 
costs of conformity assessment linked to on-site inspections, which typically increase the costs incurred on 
SMEs (IA, p. 36). If the situation remains unchanged in this area, additional costs to SMEs would amount to 
anything from EUR 50 000 to 200 000 and EUR 500 000 to 800 000, depending on the certification procedure) 
(IA, p. 32-33). If verification is allowed for whole units of cableway installations, SMEs would avoid extra costs 
of certification of subsystems estimated between EUR 5000 to 20 000 (IA, p. 36). It is not entirely clear from 
the IA, however, if the above conclusions derive from the consultation with SMEs, how extensive that 
consultation was, and if SME associations were consulted at all. The external IA study mentions having 
consulted two SMEs only (p. 135). 
 
Simplification and other regulatory implications 
The proposal for a Regulation on cableway installations aims to replace the existing Directive 2000/9/EC on 
cableway installations designed to carry persons (applicable from 3 May 2002), especially in the context of 
alignment of the EU product harmonisation legislation with the New Legislative Framework. It explains in 
recital 55 that ‘[i]n order to ensure uniform conditions for the implementation of this Regulation, 
implementing powers should be conferred to the Commission’. 
 
Quality of data, research and analysis 
The IA study which served as a basis for the IA report was outsourced by the Commission. The IA report is in 
general of a good quality, the three main aspects of the proposal are looked at in a detailed way, always 
bearing in mind the main objectives. Stakeholder views are very well represented throughout the IA. 
 
The IA report could have benefitted from more detailed description of the problems by linking them also to 
the root causes (which is partly done in the Explanatory Memorandum of the proposal itself). With regard to 
assessment of impacts, the analysis is not entirely clear to the reader at times, for example, in relation to costs 
for various stakeholders. The IA could have indicated in a clearer and more straightforward way that the 
analysis of impacts is divided depending on the three main operational objectives. Alternatively, it could have 
merged the analysis of impacts by type, rather than by objective, which is the more comprehensible and usual 
approach adopted. 
 
Stakeholder consultation 
The IA identifies the stakeholders which may be affected: national authorities, notified bodies, manufacturers, 
and consumer associations (IA, p. 7-8). The balanced and clear presence of various stakeholder views on 
cableway installations throughout the IA is a very positive aspect. The main opinions resulting from the 
stakeholder consultation are described in § 1.3., as well as Annex V of the IA. The Commission has organised 
several Standing Committee meetings, a stakeholder consultation in view of preparing the implementation 
report (on Directive 2000/9/EC), and two stakeholder consultations were performed by the contractor carrying 
out the IA study. As a result, and given the highly technical nature of the issues, DG Enterprise concluded that 
no public consultation was necessary in addition to the abovementioned activities. 
 
Monitoring and evaluation 
The Commission explains that no new evaluation mechanism for effectiveness proofing is introduced in the 
proposal. A list of existing feedback mechanisms in the area of cableway installations, together with a list of 
compliance indicators, is provided in Chapter 8 on monitoring (p. 40). Based on these feedback mechanisms, 
and taking into account the ‘smart regulation policy’, the Commission suggests to ‘evaluate the effectiveness of 
the revised Cableways Directive within a period of 5 up to a maximum of 10 years after the date of application 
of the revised directive’ (IA, p. 41). It is interesting to note that the IA is accompanied by the Commission's 
report on the implementation of Directive 2000/9/EC (Annex I)70, which has clearly helped to inform the IA. 
 
                                                           
70 COM(2011) 123 
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Commission Impact Assessment Board 
The Commission’s Impact Assessment Board (IAB) delivered a positive opinion on a draft version of the IA on 
29 July 2013. In its opinion, the IAB highlighted several shortcomings for improvement. These major points 
included calls for:  

- better clarification of the relevance of the problems at stake and the impact of the problems on 
market distortions; 

- a clearer analysis of the magnitude of impacts, especially related to costs, time savings, conformity 
assessment procedure; 

- a clearer overview on how competition will be improved; 
- better representation of stakeholder views in the IA report. 

 
It appears that DG Enterprise has largely taken into account the Board’s recommendations, as indicated in the 
routine paragraph on the Board’s comments (IA, § 1.4., p. 8).  
 
Coherence between the Commission's legislative proposal and IA  
The Commission proposal and the IA appear to correspond in terms of choosing a legal instrument, although 
the IA fails to explain the change from Directive to Regulation. Moreover, it remains unclear how the proposed 
Regulation interacts with the ‘soft law’ part of the preferred option combination. 
 
Conclusions 
The study on which the IA report is based, seems to be comprehensive and of good quality, thus giving the 
Commission a sound basis for the analysis of impacts in the area of cableway installations. While a clearer 
presentation might have facilitated understanding of the issues at stake, the report does appear to address all 
likely impacts. The IA could have provided more background information on the New Legislative Framework, 
and how the current IA is linked to the IA of the New Legislative Framework. In addition, explanation of the 
choice of the legal instrument and any related implications would add the necessary weight to the IA in 
general. The majority of stakeholders supported more legal clarity in the area of cableway installations as the 
main objective of the proposal, and their view is well integrated in the various steps of the IA. Finally, it is 
important to note that the implementation report on Directive 2000/9/EC to be amended has been taken into 
account in the preparation of the IA (IA Executive Summary, p. 1), which is to be welcomed. 
 
 
Prepared for the Committee on Internal Market and Consumer Protection (IMCO). 
Author: Laura Zandersone 
October 2014 - PE 528.803 
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Initial Appraisal of a European Commission Impact Assessment 
 

Review of EU waste management targets 
 
Impact Assessment (SWD (2014) 207, SWD (2014) 208 (summary)) of a Commission proposal for a Directive of 

the European Parliament and of the Council amending Directives 2008/98/EC on waste, 94/62/EC on packaging 
and packaging waste, 1999/31/EC on the landfill of waste, 2000/53/EC on end-of-life vehicles, 2006/66/EC on 
batteries and accumulators and waste batteries and accumulators, and 2012/19/EU on waste electrical and 

electronic equipment (COM (2014) 397) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal, transmitted on 14 July 2014. A supplementary IA, 
dated 23 September 2014, on measures addressing food waste, will be the subject of a separate appraisal.  
 
The first Waste Framework Directive was adopted in 1975, followed over the years by a series of additional 
pieces of related EU legislation which together make up the body of EU waste policy we know today. This 
proposal responds in particular to the legal obligation to review the waste management targets of three 
specific directives: the Waste Framework Directive (WFD), the Landfill Directive and the Packaging and 
Packaging Waste Directive (PWD). However, the waste targets review is part of a broader process of reviewing 
the approach to European waste policy in general, with the emphasis on improving resource efficiency, in line 
with the objectives of the 7th Environmental Action Programme, and as set out in the Communication, 
'Towards a circular economy: A zero waste programme for Europe'71, which accompanies the legislative 
proposal. The review has also included an extensive ex post 'Fitness Check' evaluation of five Waste Stream 
directives72. Taken together, the fitness check and the target review are considered to provide a 
comprehensive assessment of the main legal instruments in the field of waste management' (IA/1, p. 10).  
 
Problem definition 
The IA makes a clear presentation of the main problem identified, which is that improper waste management 
is leading to a significant amount of potential secondary raw material being lost to the EU economy. This 
results in missed opportunities for growth and jobs, significant dependency on imported raw material, air 
pollution and greenhouse gas emissions which could be reduced through improved waste management, as 
well as direct and indirect environmental, health and economic costs.  The IA identifies the main causes as 
being issues relating to governance, monitoring, weaknesses in the current legislation (including unclear 
definitions, ambiguous measuring methods and a lack of medium term targets) and the gap between current 
targets and the EU vision, reflected notably in the 2020 strategy, the Raw Materials initiative and the 7th EAP 
(IA/1, p 21). 
 
Objectives of the legislative proposal 
According to the IA, the general objective is to make progress towards the creation of a circular economy 
where waste is progressively used as a resource and new economic opportunities and jobs are created. The 
specific objectives are to simplify and clarify EU waste legislation; to improve monitoring; to ensure optimal 
waste management in all Member States, by promoting dissemination of best practices and key instruments 
and by ensuring a minimum level of harmonization of producer responsibility, and to establish mid-term73 
waste targets in line with EU ambitions regarding resource efficiency and access to raw materials.  

                                                           
71 COM(2014)398 final 
72 SWD(2014)209 final. For further information, see EPRS ex post Implementation Appraisal PE 536.334 
73 The expression 'mid-term' is used throughout the IA but seems to be better understood in English as 'medium term'.  

http://www.europarl.europa.eu/RegData/etudes/BRIE/2014/536334/EPRS_BRI%282014%29536334_REV1_EN.pdf
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Range of options considered 
Option 1: Full implementation of existing legislation. This option assumes that all Member States will meet all 
the existing targets on time. It would involve promoting compliance on a voluntary basis by disseminating best 
practices and continuing existing initiatives such as the establishment of roadmaps for Member States at risk. 
 

Option 2: Simplification, improved monitoring and dissemination of best practices. This option includes a 
combination of legislative and non-legislative measures but does not include any explicit changes to the 
targets themselves. It involves aligning definitions, establishing a single measurement method, instead of the 
four currently permitted, and simplifying reporting requirements. According to the IA, this option could be 
considered as complementary to options 1 and 3.  
 

Option 3: Upgrade EU targets 
Option 3.1: Increase the recycling/reuse target for municipal waste:  

- low: 60% by 2030; 50% by 2025 
- high: 70% by 2030; 60% by 2025 

Option 3.2 Increase the recycling/re-use targets for packaging waste: 
- increased material based targets between 2020 and 2030 (80% overall reuse/recycling) 
- variant: specific target for non-ferrous metals ('metal split') 

Option 3.3 Phase out landfilling of recoverable municipal waste - global ban (max 5%) by 2030 
Option 3.4: Combination of options 3.1, 3.2 and 3.3 
Option 3.5: Same as option 3.4 with different deadlines for different groups of countries 
Option 3.6: Same as option 3.4 with a more rapid deadline for all Member States with possible derogations 
Option 3.7: Same as option 3.4 with an extension of landfill ban to all waste similar to municipal waste 
 
The preferred option is a combination of options 2 and 3.7. The IA points out that option 3.7 is similar to the 
main orientations of the Committee of the Regions’ Outlook Opinion74 and reflects those of the 7th 
Environmental Action Programme as endorsed by Parliament and Council. 
 
The IA explains that option 1 (full implementation) has been compared against the ‘business as usual’ or ‘do 
nothing’ scenario. All the other options, however, have been compared against option 1 (full implementation) 
which is therefore considered as the baseline in the context of the IA. The distinction between the 'no policy 
change' option, which the IA explains was not considered as an option as such75, but simply as a 'scenario', and 
option 1, appears rather nuanced. It seems unlikely that in the event of no change to the legislation, no efforts 
would be made to encourage full implementation of existing standards, nor that this might not include 
improved monitoring and dissemination of best practices. Similarly, the separation of options 1 and 2 seems a 
little artificial. Nor does combining options 1 and 2 appear to have been given consideration as a self-standing 
alternative. This would seem to imply, in effect, that no alternative to revised targets was considered.  
 
The justification not to opt for options 3.5 or 3.6 (different deadlines/derogations for different countries) 
seems rather weak. While it may be true that they would not contribute to simplification of the legislation and 
the monitoring of the targets, they might nevertheless arguably be considered likely to contribute in terms of 
results in some countries. Moreover, as the IA itself points out, the targets are minimum targets and there 
would be nothing to prevent other Member States from going further (IA/1, p. 37). The assessment of these 
sub-options might therefore have deserved to be developed. 
 
Scope of the Impact Assessment 
Generally speaking, the IA provides an apparently thorough, objective and thoughtful assessment of the 
economic, social, environmental and health impacts of the key options and of the preferred combination, with 

                                                           
74 https://portal.cor.europa.eu/subsidiarity/news/Pages/Waste-Consultation-Report-Available.aspx.  
75 It should be noted that in the external report supporting the IA, this was in fact identified as option 1, with full 
implementation as option 2. This may explain some minor errors in the numbering of options in some tables. 

https://portal.cor.europa.eu/subsidiarity/news/Pages/Waste-Consultation-Report-Available.aspx
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a clear breakdown and presentation of costs and benefits. The basis on which calculations are made is 
generally clearly explained and caution expressed where appropriate. Where it has not been possibly to 
monetize costs or quantify impacts, this has been stated. The link between the data provided and the 
conclusions drawn seems coherent. 
 
On some aspects, the IA might have been expected to go further. With regard to regional impacts, a File Note 
prepared by external experts at the request of the Committee of the Regions76 warns of potential undesired 
effects on the territories. It also highlights that the specificities of low and very high population density areas 
may be a limiting factor for achieving the overall proposed recycling rates, pointing out that average national 
recycling and landfilling rates are generally not representative of regional achievements, and that regional 
potential to reach targets can vary significantly within the same country, including in some of the front-running 
Member States. This dimension might have merited closer assessment in the IA. 
 
With regard to option 2, few quantified economic cost estimates are provided. The IA acknowledges that 
'meeting the proposed targets will require an increased involvement of households in prevention and separate 
collection at source' but states that 'no reliable method to monetise or even quantify this impact is available 
due to the large number of factors to be taken into consideration and the lack of generally accepted 
methodologies' (IA/2, p. 5). Some cost-benefits are expressed rather vaguely. Concerning the establishment of 
national waste registries, the IA explains that 'additional costs and potential savings are extremely difficult to 
assess for each MS' (IA/2, p.13), but concludes that in the medium term all MS should see savings as a result. 
Similarly, it states, that '[i]mposing a third party verification will represent a cost for Member States' but that 
'this should be compensated by the dramatic simplification of the reporting flows'. (IA/2, p. 14). By 
comparison, some of the estimated benefits in terms of working days saved concerning the administrative 
burden implications of improved statistics and simplified reporting requirements, seem surprisingly detailed 
for what are described as ‘broad estimates'. However, the reminder that they should be ‘taken with 
precaution: the reality could vary from one MS to another in positive or negative terms depending on the 
actual situation in each MS’ (IA/2, p.14), tends to weaken the credibility of such calculations.  
 
On a more general level, the IA refers to the potential positive impact on the functioning of the internal market 
of an increase in the transport of waste from one Member State to another, but does not assess the 
environmental consequences of such transport. The striking example used to illustrate the acceleration of the 
trend in exporting waste to energy recovery facilities, where waste exports from the UK to other EU countries 
'passed from few tons in 2010 to more than 1 Million tons in 2013' (IA/2, p. 5), would suggest that this is an 
area which might merit further consideration beyond the internal market aspect. 
 
Subsidiarity / proportionality 
The IA presents clear arguments to justify EU wide measures, pointing out that the proposal is a direct 
response to the Europe 2020 Strategy, in particular its flagship initiative on a Resource efficient Europe, and is 
closely related to the EU's Resource Efficiency Roadmap and its Raw Materials initiative. According to its 
Explanatory Memorandum, the proposal, which is based on  articles 191/192 (Environment) and, in part, 
article 114 (Internal Market) of the TFEU, is limited to amending the Directives in question by providing a 
framework establishing shared objectives, while leaving Member States free to decide about precise 
implementation methods. Despite this assertion, some of the proposed measures, for example, 'imposing the 
use of key instruments including economic instruments, particularly in those MS considered as 'at risk' of non-
attainment of the targets' (IA/1, p. 37), might be considered questionable from a proportionality point of view.  
The Austrian Federal Council, the Senate of the Parliament of the Czech Republic and the Croatian Parliament 
have all issued Reasoned Opinions. In addition, the Czech Chamber of Deputies, the Danish Parliament, the 
Polish Senate and the Portuguese Assembly, have all made submissions in the context of political dialogue.  
 

                                                           
76 http://cor.europa.eu/en/documentation/studies/Documents/TIA-Circular-Economy/File-Note-Circular-Economy.pdf 

http://cor.europa.eu/en/documentation/studies/Documents/TIA-Circular-Economy/File-Note-Circular-Economy.pdf
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The Austrian Opinion, adopted on 18 September 201477 considers the proposal to be incompatible with the 
principle of subsidiarity, pointing out in particular that the failure of numerous Member States to meet current 
targets is due to regional problems which it considers ought to be solved by the countries concerned. It 
considers the specific measures proposed for household waste, packaging waste and waste sorting to run 
counter to the principles of subsidiarity and proportionality, and claims that the impact of the new definitions 
and the new calculation method on current recycling targets and compliance has not been assessed. It also 
expresses reservations with regard to the scope of delegated powers and implementing acts foreseen for the 
Commission.  
 
The Czech Opinion, adopted on 1 October 201478, takes the view that the Commission has failed to 
substantiate that the proposed targets are realistically attainable at reasonable costs for Member States and 
municipalities and has therefore not justified the added value of action at EU level. It considers that impacts of 
revised targets on individual MS, as well as the causes for cases of non-fulfilment of current targets, should be 
further analysed. 
 
The Croatian Opinion, dated 6 October 2014, considers that the existing legal regulation of waste management 
at EU level is sufficient and that the priority should be to ensure that Member States meet the current targets. 
It suggests that the setting of more ambitious targets, without a differentiated and flexible approach, will 
generate additional economic and social disparities between the Member States.79 
 
The deadline for submissions by national parliaments was 6 October 2014.  
 
Budgetary or public finance implications 
The proposal is not considered to be likely to have an impact on the EU budget. The IA considers that, without 
new initiatives to promote best practices, there is a risk that inefficient systems will persist, with consequent 
negative impact on public budgets devoted to waste management. Similarly, improper waste management can 
result in increased taxes for EU citizens. As mentioned above, the IA examines in some detail the economic 
implications of the various options for Member States and it suggests a number of ways of limiting the direct 
costs for public authorities, linked with improved waste management techniques (IA/2, p. 31). Reference is 
also made to the use of the Structural Funds in helping to achieve the targets (IA/2, p 37).  
 
SME test / Competitiveness 
According to the IA, SMEs operating in the waste/recycling sector will benefit from the competitiveness and 
innovation impacts of increased targets. It does recognise that meeting higher targets might imply a short term 
increase of at-source sorting costs for other SMEs in some countries. However, it considers that in the medium 
term, this increase should be compensated by the saving achieved through better material management as a 
whole, particularly if material values continue to increase in real terms. It also points out that the proposed 
measures to simplify permitting procedures for SMEs generating or handling small amounts of non-hazardous 
waste (which it describes ‘as a repeated and reasonable demand from SMEs’ (IA, p. 41)), should lead to a 
reduction in their administrative costs. A specific seminar focusing on SMEs was held as part of the stakeholder 
consultation exercise.  
 
Simplification and other regulatory implications 
The IA stresses that the objectives of simplifying legislation and reducing regulatory burdens, as well as 
ensuring that targets are ‘fit for purpose’, are in line with the Commission’s efforts to ensure regulatory fitness 
(IA, p. 38).  By harmonising definitions and targets and simplifying reporting requirements, the proposal should 
help to improve the coherence of current EU legislation on waste management and reduce administrative 
burdens.  
                                                           
77 http://www.ipex.eu/IPEXL-WEB/scrutiny/COD20140201/atbun.do  
78 http://www.ipex.eu/IPEXL-WEB/scrutiny/COD20140201/czsen.do  
79 http://www.ipex.eu/IPEXL-WEB/scrutiny/COD20140201/hrhrv.do 

http://www.ipex.eu/IPEXL-WEB/scrutiny/COD20140201/atbun.do
http://www.ipex.eu/IPEXL-WEB/scrutiny/COD20140201/czsen.do
http://www.ipex.eu/IPEXL-WEB/scrutiny/COD20140201/hrhrv.do
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Relations with third countries  
The IA does not make any detailed analysis of potential implications for relations with third countries, other 
than referring to EU companies which are, or may become, exporters of waste management technology or of 
services to markets outside the EU (IA/2, p. 6). It also considers that a far-sighted approach to waste and 
resource management is likely to foster innovation and skills which would make EU companies more 
competitive in non-EU markets, pointing out that the main EU worldwide companies involved in waste 
management and/or recycling activities are largely in favour of EU ambitious targets. An aspect which might 
deserve greater attention is the question of waste exports, including illegal exports of toxic waste, not only 
from an economic point of view (the IA indicates that 'the lost revenue for the formal waste management 
sector is believed to be very large' (IA/2,p. 8)), but also from an environmental one. 
 
Quality of data, research and analysis 
It is clear that the IA has been prepared in the light of a wealth of wide-ranging research, analysis, evaluation 
and consultation, including dedicated ex post evaluations and fitness checks to which reference is made 
throughout the report. Full details of studies and sources are provided at Annex 2.  Three main studies 
underpin the IA and the proposal, notably the target review project, prepared by an external consortium80.  
The European Reference Model on Municipal Waste Management, developed by the European Environment 
Agency, was used to analyse the different policy options. This tool is intended to become a permanent EU 
‘reference modelling tool’ in the future. Details of the model are provided at Annex 8. The IA is honest in 
recognising that the ‘range of assumptions and variables [which have been incorporated into the modelling]… 
might influence the results in absolute terms’, but considers that they will not change the relative position of 
the impacts of the different options assessed (IA/2, p. 30). The IA provides clear explanations for the levels at 
which the proposed targets are fixed, based on current achievements in some Member States, as well as 
stakeholder input. Generally speaking, the conclusions drawn in terms of cost-benefit analysis and the likely 
impacts of the proposed measures seem coherent with the assessments and subsequent choices made.  
 
The nature of some of the assumptions made, however, and the reliability of the data on which they are 
based, may nevertheless require further examination. At a general level, it would seem that the assumption 
that all Member States will indeed have made the 'significant investments' required to ensure full 
implementation by 2020, which is the situation against which achievement of the new targets is assessed, may 
not be realistic. The IA itself acknowledges that 'there is a risk that some MS will fail to meet the existing 
targets on time' (IA/1, p. 34). Similarly, the assumption that all Member States will necessarily be able to 
mirror the achievements of the front-running Member States, might seem optimistic, particularly in view of 
regional disparities and the necessary investments required. Another potential concern highlighted by some 
stakeholders is that the costs of the measures necessary for implementing the targets may be higher than 
anticipated by the IA and that the potential benefits in terms of jobs and savings may have been over-
estimated.  
 
The IA acknowledges the unreliability of some statistics, both in terms of quality and comparability, as well as 
difficulties with unclear or inconsistent definitions across the relevant Directives and consequent divergences 
in Member States' interpretations (IA/1, p. 29). It points to contradictions with Eurostat figures, and even 
within Member States in some cases (IA/1, pp. 29 and 32). While measures are proposed to address such 
shortcomings, the fact that they currently exist could presumably have implications for the reliability of the 
background data used for assessing the baseline situation and scope for progress. 
 
Part of the current problem identified by the IA is that ‘calculation methods are too complex and not 
sufficiently harmonised to allow a proper comparison of MS performance’ (IA/1, p. 29). The realisation that 'it 
is indeed essential to ensure that targets are properly monitored on the basis of a common methodology and 
with a reliable verification mechanism' (IA/1, p. 42) does not seem to be reflected in the Commission 

                                                           
80 http://wastetargetsreview.eu/  

http://wastetargetsreview.eu/
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Decision81 of 2011 which defines the current four method system for municipal waste. In any case, the 
conclusion that this is ‘leading to confusion about the actual performances of the MS’ seems to be an 
understatement, especially in view of the findings of the EEA report on the issue82 (see also IA, Annex 5). While 
the IA does point out the weaknesses of the current system and the wide divergence of results obtained 
depending on which method is used, and while it refers to the importance of allowing MS time to adapt to a 
change in the system, some further explanation as to the extent of any potential impact on the targets of the 
single measurement method introduced in the proposal, could have been helpful.  
 
Stakeholder consultation 
A wide range of stakeholder consultation was undertaken, including an on-line consultation held from June to 
September 2013. Details are clearly presented at Annexes 3 and 4 and in Part 5 of the IA. Given the key role of 
local and regional authorities in waste management, an Outlook Opinion was solicited from the Committee of 
the Regions. Its opinion on the legislative proposal will be adopted in February 2015. The views of stakeholders 
are clearly referred to in the report, particularly with regard to the general support for the proposed targets 
and the approach adopted. 
 
The IA explains that some proposals emerging from the stakeholder consultation were not followed, such as 
defining specific additional recycling targets for certain materials, introducing an overall target for prevention 
or re-use or fixing maximum limits for incineration. Although there was a slight majority in favour of targets for 
waste prevention, it was decided that ‘setting targets of this nature was difficult given the low quality of 
data…and the lack of comparability in the reporting of statistics…’ (IA/1, p. 9).  This explanation seems 
reasonable. However, as suggested above, low quality data and lack of comparability of statistics are problems 
which might arguably be said to apply to some aspect of the options which were finally retained for 
consideration.  
 
Monitoring and evaluation 
The IA presents a table of key indicators to monitor the achievement of the objectives (IA/2, pp. 40-41). An 
Early Warning System will be established for monitoring compliance by Member States with the recycling 
targets. The proposal also foresees annual transmission by Member States of data concerning their 
implementation of the targets and obligations. These reports are to be accompanied by a quality check report 
and verified by an independent third party. The exact format of the data and conditions for verification of 
compliance are to be established by implementing acts. There is no indication as to whether any of these 
would in turn be accompanied by an IA.  
 
Commission Impact Assessment Board 
The IAB issued a negative opinion on a draft version of the IA report on 21 February 2014, making a number of 
specific criticisms. It later adopted a positive opinion on the basis of a resubmitted version of 3 March 2014, 
but called for further work on a number of aspects. The IA provides extensive explanations of its response to 
the comments in both of the IAB opinions. However, while the final version of the IA may well have been 
improved compared to the draft version submitted to the IAB, some aspects, such as the reasons why the 
waste management performance by the most advanced Member States can automatically be considered as 
feasible in all other Member States, why some options were discarded, and questions concerning subsidiarity 
and proportionality concerns, could have been further developed. 
 
Coherence between the Commission's legislative proposal and IA  
According to its Explanatory Memorandum, the legislative proposal of the Commission appears to follow the 
recommendations expressed in the IA.  
 

                                                           
81 Commission Decision of 18/11/11 OJ L 310/11 25.11.2011 
82 IA, Annex 2, point 7 
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Conclusions 
The overall impression is of a detailed and open analysis of the current situation and of the likely costs and 
benefits of the proposed solutions, backed up by thorough research and wide consultation. In particular, the IA 
provides a clear presentation and an honest acknowledgement of some of the weaknesses of the current 
system, notably concerning the unreliability of some statistics, which it seeks to address. Some of the 
assumptions on which the assessment is based, the extent to which the regional dimension has been 
sufficiently taken into account, the possible implications of the changes in the calculation method for recycling 
targets, and specific issues such as the potential impact of increased transport of waste, might nevertheless 
merit further examination and clarification. Finally, the supplementary IA on the food waste aspects, which 
was released after the adoption of the proposal and to which no reference appears to be made in the IA under 
discussion, will form the subject of a separate appraisal.  
 
 
Prepared for the Committee on Environment, Public Health and Food Safety (ENVI). 
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Initial Appraisal of a European Commission Impact Assessment 
 

Structural reforms of EU Credit Institutions 
and transparency of securities financing transactions 

 
Impact Assessment (SWD (2014) 30, SWD (2014) 31 (summary)) of Commission proposals for a Regulation of 

the European Parliament and of the Council on structural measures improving the resilience of EU Credit 
Institutions (COM (2014) 43) and for a Regulation of the European Parliament and of the Council on reporting 

and transparency of securities financing transactions (COM (2014) 40) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the Commission's Impact 
Assessment (IA) accompanying the two proposals on structural reforms of EU Credit Institutions and 
transparency of securities financing transactions, adopted on 29 January 2014. This initial appraisal refers 
primarily to the main analysis carried out in the IA83, relating to credit institutions, supported by reference to 
the extensive body of annexes accompanying it. On 3 July 2013, the European Parliament adopted, with a 
large majority, a resolution on 'reforming the structure of the EU banking sector' in which it urged the 
Commission 'to take into account the ECB's proposal to establish clear and enforceable criteria for separation' 
and stressed that 'separation should preserve the EU's single market and prevent its fragmentation, while 
respecting the diversity of national banking models'84. Background information on this topic may be found in a 
parallel briefing by EPRS Members' Research Service85.  
 
Problem definition 
EU Credit Institutions 
The IA clearly identifies the problem in need of possible EU action and summarises it in the following table. 
 

Problem driver Problems Consequences 
 
Unrestricted co-existence 
of core banking services 

and trading activities 
contributing to the 

creation of 
TBTF/TCTF/TITF banks 

 
Impediment to resolution and supervision 

 

 
 
 

Systemic risk  
Distorted incentives for banks: excessive risk taking 

leading to excessive trading and balance sheet growth, 
misallocation of resources, distortion of competition, 
management and monitoring problems, conflicts of 

interest and culture shocks, flaws in standards 

Source: IA, part 1, p. 11. 

 

 
TBTF/TCTF/TITF mean respectively: too big, too complex and too interconnected to fail. As the Commission 
argues that solving these problems may push banks to migrate to the shadow banking system, the IA analyses 
in parallel the issues regarding securities financing transactions, which are part of the shadow banking 
universe. Re-hypothecation (see explanation in next section) is also dealt with under the second proposal. 

                                                           
83 EU Credit Institutions: part 1, pp. 1 to 86; Securities financing transactions: Annex A13, part 3, pp. 255 to 287. 
84 (P7_TA(2013)0317). 
85 PE 542.145. 
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Securities financing transactions (SFT) 
The IA defines securities financing transactions as 'any transaction that uses assets belonging to the 
counterparty to generate financing means' (IA, part 3, p. 257). This can be illustrated with the example of 
securities lending, one of the main SFT. In it, the lender, for instance an asset manager, lends securities to the 
borrower, for instance an investment bank. The borrower in turn provides as guarantee some form of 
collateral, such as cash or securities, and pays the lender a fee. Conflict of interests are one of the main 
possible problems of SFT, 'because [the] more assets of the fund are lent out or [the] more of the collateral 
received as guarantee is of bad quality, the higher the lending fees that the manager can expect. On the other 
hand, high levels of securities lending and collateral of inferior quality increases investors' exposure to risk' (IA, 
part 3, p. 262). This problem is compounded by the opacity of SFT, which, for instance, makes it difficult for EU 
supervisory authorities to monitor them. Re-hypothecation is defined as 'any pre-default use of assets 
collateral by the collateral taker for their own purpose' (IA, part 3, p. 262). For instance, an asset manager, 
who received securities as collateral by an investment bank, uses the same collateral for their own transaction. 
The investment bank, in turn, benefits from lower fees. However, this means, inter alia, that the same 
collateral supports multiple deals and this creates financial systemic risk. 
 
Securities financing transactions and re-hypothecation are part of the shadow banking system, which is half 
the size of the regulated banking sector, in terms of assets. Four fifths of shadow banking is either in the US or 
in the EU (and, within this global area, the US, the Eurozone and the UK account respectively for 46%, 38% and 
16%:  IA, part 1, p. 32). 
 
Objectives of the legislative proposals 
Quoting from the Commission IA, the stated objectives for each proposal are: 
 

 EU Credit Institutions Securities financing transactions 
General (1) Reducing the risk of systemic 

instability – reducing the risks of banks 
becoming or wanting to become TBTF, 
TCTF and TITF 
(2) Reducing Single Market fragmentation 

(1) Ensure financial stability in the internal market 
by preventing the build-up of systemic risks; 
(2) Increase the protection of investors and 
clients. 

Specific (1) Facilitate bank resolution and 
recovery; 
(2) Facilitate management, monitoring 
and supervision; 
(3) Reduce moral hazard; 
(4) Reduce conflicts of interest, improve 
bank culture and standards; 
(5) Reduce capital and resource 
misallocation; and 
(6) Improve competition. 

(1) Ensure that the systemic risks of the SFT 
markets are adequately monitored; 
(2) Ensure that SFTs profit to investors first; 
(3) Limit the potential risks for clients and 
counterparties linked to re-hypothecation. 

Operational (1) Reduce the size of implicit public 
subsidies... of TBTF banks; 
(2) Reduce excessive trading by TBTF 
banks; increase the lending to non-
financial customers as a percentage of 
total assets. 

(1) Make frequent and granular information on 
SFT markets available to regulatory authorities; 
(2) Increase the transparency toward the fund 
investors over the use of SFTs and other financing 
structures; 
(3) Reduce the uncertainty about the extent to 
which assets have been re-hypothecated. 

Source: IA, part 1, p. 26; part 3, pp. 266-267. 
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The two proposals share the general objective of achieving systemic stability. There is then complementarity, 
as the first proposal has a clearer European internal market aim, whereas the second has a more clearly-stated 
investor protection angle. It is however unclear whether the intended protection is set at the level of the retail 
investor, such as a citizen, or the institutional investor, such as an insurance company, pension fund or 
investment fund. Moreover, monitoring is a common specific objective of both proposals. Finally, all 
operational objectives of the proposal on securities financing transactions revolve around transparency 
measures, aimed at reducing the opacity of SFT. It could be considered that the conflicts of interests which had 
been identified as an additional problem are dealt with by the first proposal.  
 
Analysing more in-depth the IA on EU Credit Institutions, the stated objectives reflect, by and large, the 
principles for structural reforms set out by the European Parliament in its Resolution of July 2013 referred to 
above. Moreover, they broadly correspond to the problem definition provided. It is worth noting that the 
objectives spell out more clearly the macroeconomic risk that regulatory responses to the identified problems, 
if left to the national level, may lead to Single Market fragmentation. Secondly, whereas the problem 
description had identified excessive risk-taking (and moral hazard), possibly by all banks, as a more direct 
problem, the operational objectives put emphasis more clearly on 'too big to fail banks' only. Bank size would 
appear to be an essential issue, as some of the banks which went bankrupt in the current crisis were relatively 
small. The analysis performed by the Commission's Joint Research Centre demonstrates, however, that larger 
banks are more likely to benefit from state support.  
 
Subsidiarity / proportionality 
EU Credit Institutions 
The IA checks the regulatory option in light of the principle of subsidiarity (IA, part 1, pp. 24-25). This aspect is 
then further developed by the Explanatory Memorandum, which states, for instance: 'Without a Union-wide 
approach banks will be forced to adapt their structure and operation along national boundaries, thereby 
making them even more complex and increasing fragmentation' (COM(2014) 43, p. 5). The French Senate 
issued a rare Reasoned Opinion86 on this proposal, in which it argues that the derogation process foreseen in 
Article 21 risks creating an uneven playing field within the EU and undermine financial integration (see section 
on Coherence below), and that there is excessive use of delegated acts. It also states that the impact 
assessment accompanying the proposal is not sufficiently developed. In this respect, it identifies some 
weaknesses particularly related to the necessity of the proposed measures in order to achieve financial 
stability; the risk of migration to the shadow banking sector, and the impact of the proposal on EU financing 
and on the competitiveness of the EU banking sector.  
 
Securities financing transactions 
No national parliaments issued reasoned opinions on this proposal. 
The deadline for national parliaments to provide comments for both proposals was 16 April 2014. 
 
Range of options considered 
Infographic: Options considered in the IA on EU Credit Institutions 
This Infographic presents the nine main options considered for addressing the problem. It reworks a table (IA, 
part 1, p. 34) which, as the Commission points out, is a simplification and might contain differences with 
national initiatives mentioned (France, Germany, UK and the US). For each option, the bank on the right 
depicts core banking, whereas the tall bank represents other activities to be separated. US banks are depicted 
differently as they are, in accounting and legal terms, different from EU banks. The Commission's preferred 
options are greyed out. They imply that the largest and most complex banks would have to stop engaging in 
proprietary trading (option C); and that supervisors would have the power to require those banks to separate 
certain potentially risky trading activities from their deposit-taking business, if this compromises financial 
stability (option E). 

                                                           
86 http://www.ipex.eu/IPEXL-WEB/scrutiny/COD20140020/frsen.do  

http://www.ipex.eu/IPEXL-WEB/scrutiny/COD20140020/frsen.do
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Source: IA, part 1, p. 34. 
 
Securities financing transactions 
The IA considers several possibilities to increase transparency toward regulatory authorities and fund 
investors. The Commission's preferred course of action foresees that each counterparty will have to report 
SFTs to a trade repository; and that funds will have to provide investors with ex-ante and ex-post information. 
As far as re-hypothecation is concerned, it is worth mentioning the US re-hypothecation cap and the package 
of retained options. The latter foresees that all counterparties providing collateral will have to give prior 
consent to re-hypothecate; and that the financial instruments are transferred to an account opened in the 
name of the receiving counterparty. The US cap, as explained in the Commission IA, means that re-
hypothecation is limited by two thresholds (50% and 140%: IA, part 3, p. 278). Taking an example, a customer 
buys securities worth €80,000 from a broker-dealer. To finance the purchase, the purchaser can borrow from 
the broker-dealer up to 50% of the purchase price (€40,000), it becomes immediately the securities' owner and 
pays the broker-dealer an interest. In turn, the broker dealer can e.g. ask for a bank loan and pledge as 
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collateral, i.e. re-hypothecate up to 140% of the client liabilities: €56,000 (140% of €40,000) (Source, US 
Securities and Exchange Commission, Key. SEC Financial Responsibility Rules, Appendix 11, pp. 137-138). 
 
Scope of the Impact Assessment 
EU Credit Institutions 
The IA assesses all main options for their impacts on the more relevant economic and social aspects. This 
includes impacts on stakeholders, notably on the banking sector, and on economic growth. Pros and cons of 
various options are generally openly acknowledged. For instance, and importantly, the IA admits that the 
proposal would increase funding costs for some trading entities, as opposed to deposit-taking entities. 
However, the IA clarifies that this is an intended effect, as banks which enjoyed a public subsidy financed by 
taxpayers would lose the uncompetitive advantage they benefited from (IA, part 1, p. 68). Arguments are 
generally well-presented. The IA analyses especially the systems of the United Kingdom, France, Germany, 
and, to a lesser extent, Italy, Belgium and the Netherlands. As far as European regions are concerned, the IA 
states that structural reforms ' would... not concern the vast majority of local and regional banks, such as small 
cooperative and savings banks...' (IA, part 1, p. 35). It is now possible to take into account the opinions of the 
Committee of the Regions and of the European Economic and Social Committee, both issued during the 
summer of 2014. The EESC expressed its firm support for the Regulation, signalling however that the impact on 
jobs in the financial industry should be given more consideration. The Committee of the Regions supported 
both regulations under review, regretting that the proposals made by the Liikanen report had been watered 
down. 
 
Securities financing transactions 
Whereas the economic and social aspects are at least mentioned, the analysis is less in depth than in the 
parallel IA on EU Credit Institutions. Although there are some references to stakeholder consultation and 
relevant literature, in some cases statements appear plausible, but are not backed up by evidence, particularly 
as far as the impacts of the proposal are concerned (IA, part 3, pp. 281-282). 
 
Budgetary or public finance implications 
EU Credit Institutions 
The IA states that 'taxpayer support to date that benefits the EU banking sector amounts to 40 per cent of EU 
GDP' (IA, part 1, p. 9). Alternative consistent quantifications of costs to taxpayers of the current financial crisis 
are provided. The IA then argues that the adopted reforms have not solved all the problems of the banking 
sector which have had these public finance implications. It concludes that, although structural reforms are 
expected to result in increased private funding costs for some banks, this does not necessarily lead to higher 
public costs for society at large, including for taxpayers (IA, part 1, pp. 39 to 43). 
 
Against this backdrop, costs to regulators and national supervisors are analysed. One of the main points made 
is that '[m]ore simplicity in terms of corporate structure of banks would normally allow simplifying regulation 
and supervision of banks, and potentially render supervision and regulation more effective' (IA, part 1, p. 77). 
 
Securities financing transactions 
The IA makes some statements about the impact of the proposal for Member States, generally arguing that 
this would not be material. However, the evidence underpinning these statements is less developed than that 
provided for the parallel IA on Credit Institutions (IA, part 3, p. 282). 
 
SME test / Competitiveness 
EU Credit Institutions 
Firstly, the IA takes as a starting point that, in the years leading up to the financial crisis, lending to businesses, 
including SMEs, has been partly replaced by intra-financial-sector lending. This, in turn, would have impacted 
negatively on growth (IA, part 1, pp. 13-15). Coherently, one of the objectives of this proposal is to increase 
lending to non-financial customers as a percentage of total assets. This should contribute to the 
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competitiveness of EU businesses. Secondly, the IA argues that 'SMEs will primarily be banking with the 
deposit taking subsidiary whose funding costs should not be negatively affected by the separation of trading 
activities, hence there should be no impact on borrowing rates or deposit rates of SMEs' (IA, part 1, p. 75). 
Finally, the IA states that SMEs met the Liikanen group (IA, part 1, p. 6) and there are signs that some non- 
financial companies responded to the consultation process (e.g. IA, part 2, p. 36). However, the input provided 
by SMEs does not seem to be explicitly analysed at great length.  
 
Securities financing transactions 
The analysis of the impact on SMEs, broadly considered to be either negligible or positive, is limited to some 
general statements (IA, part 3, p. 281). 
 
Simplification and other regulatory implications 
Firstly, the IA deals with the coherence between these proposals and other reforms in the banking sector. In 
summary, the Commission argues that the selected structural reforms are a complementary tool to the Capital 
requirements reforms; could help the orderly resolution of banks foreseen in the Bank Recovery and 
Resolution Directive, and may be a necessary step if the Banking Union is to succeed (IA, part 1, pp. 18 to 22). 
Secondly, the proposal on securities financing transactions is presented as complementary to structural 
reforms. 
 
Relations with third countries 
EU Credit Institutions 
The IA benchmarks the options considered against the parallel reforms undertaken in third countries, and 
particularly the US. The US system is analysed in depth, not only in relation to the latest reforms, particularly 
the Volcker rule, but also as regards other initiatives leading to it. The Commission states that its preferred 
options either correspond to the Volcker rule (option C above) or would be similar to rules applying to US 
groups (option E above). Therefore, they are not expected to affect the competitiveness of the European 
banking system vis-à-vis the US one (IA, part 1, p. 69).  
 
Securities financing transactions 
The IA analyses the US system, in particular with regard to the US re-hypothecation cap, which is discarded on 
the grounds of its negative impacts on liquidity and economic growth, and because, the IA argues, there is 
currently not enough data justifying that this is set at the right level (IA, part 3, pp. 278-279). 
 
Quality of data, research and analysis 
EU credit institutions 
The IA and its annexes present a wealth of information drawn from a broad selection of sources, ranging from 
international organisations (International Monetary Fund, OECD), to national supervisors, to academics. In 
addition, there is an extensive use of the Commission's Joint Research Centre, which performed modelling and 
econometric analysis. Overall, this part of the IA provides a clear overview of the issues at stake and is a good 
basis for consideration of the legislative proposal to which it refers. There seems to be a presentation issue, 
however. Because of the complexity of the subject, essential elements can tend to be overlooked in such an 
extensive body of analysis. For instance, the conclusions of the modelling performed in-house by the 
Commission's Joint Research Centre are not always easily accessible. A shorter, more focused explanation 
might have facilitated understanding of the issues. 
 
Securities financing transactions 
This part of the impact assessment appears to have been added only at a later stage of the process (see 
second opinion of the Commission's Impact Assessment Board) and this might explain the arguably lower level 
of quality, compared with the assessment on the structural reforms. This important piece of analysis also 
suffers from a presentation issue, appearing as it does within the very last annex in the third part of the Impact 
Assessment, after over 500 pages of less essential elements.  
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Stakeholder consultation 
Consultation appears to have been extensive, on the face of it, particularly for the structural measures' 
reforms. The IA on EU Credit Institutions openly acknowledges that opinions are broadly split on the measures 
to be taken between the banking industry and consumers. As far as SFTs are concerned, the IA reports that the 
relevant consultation of stakeholders, for instance the one performed by the Financial Stability Board, 
signalled a broad support for increasing the transparency of this market (IA, part 3, p. 267). 
 
Monitoring and evaluation 
The IA on EU Credit Institutions clearly defines ten indicators that can be used in the ex post evaluation (IA, 
part 1, p. 81). Some indicators are also provided for the transparency of securities financing transactions (IA, 
part 3, p. 283). 
 
Commission Impact Assessment Board 
The IA Board analysed this IA twice. The first IAB meeting was held with an oral procedure in October 2013 and 
resulted in a negative opinion. As is standard procedure at the Commission, the lead DG, the Directorate 
General for Internal Market and Services, resubmitted the IA, which was analysed by written procedure 
between December 2013 and January 2014. The major critical comments of the IA Board on the second draft 
IA may be found at the address: 
http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2014/sec_2014_0079_en.pdf.  
 
The IA seems to respond appropriately to most of the critical comments made, at least with regard to the IA on 
EU Credit Institutions, possibly with the exception of the need to better analyse the impact on Member States. 
 
Coherence between the Commission's legislative proposal and IA  
EU Credit Institutions 
The main provisions of the legislative proposal appear to correspond to the IA, with the notable exception of 
the derogation from the separation requirements. According to the proposed Article 21, a Member State 
whose national primary legislation already complies with rather strict requirements may request the 
Commission to grant a derogation for a deposit-taking institution. Although the Commission would appraise 
compatibility of the national legislation, inter alia, with the functioning of the internal market, the 
fragmentation of the European internal market for financial services would, on the face of it, appear to be a 
relevant risk. As the IA states, '[g]iven the fundamental freedoms set out in the Treaty on the Functioning of 
the European Union (the "TFEU") divergent national legislation may affect capital movements and 
establishment decisions of market participants' (IA, p. 22). Moreover, at the European level the derogation 
process would, essentially, revolve around the Commission, which would appraise compatibility of legislation, 
having consulted the European Banking Authority. It can be questioned whether this process is sufficiently 
robust, taking into account the stakes involved. In particular, the European Parliament does not appear to have 
an explicit role in this authorisation process. The Explanatory Memorandum mentions, for instance, that this 
derogation 'would allow Member States that are found to have already implemented 'super-equivalent' 
measures to avoid costly alignment of existing, effective provisions with these provisions' (COM(2014), 43, pp. 
4-5). However, Article 21 is a substantive element the impact of which does not seem to have been analysed in 
the IA. The existence of this proposed derogation from the requirements of a Regulation is one of the 
observations made in the Reasoned Opinion issued by the French Senate. 
 
Securities financing transactions 
The proposal on securities financing transactions is presented as a necessary follow-up to the one on structural 
reforms of credit institutions. The Commission argues that more transparency is needed as reforms could push 
activities into the shadow banking sector. It is, at this stage, unclear how the two Regulations would interact in 
case of a derogation. Would a credit institution which is granted a derogation from the separation 
requirements be subject to the same transparency requirement as other credit institutions? Again, this point 
does not appear to be covered clearly by the IA. 

http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2014/sec_2014_0079_en.pdf
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Conclusions 
This appraisal is an initial analysis performed on a particularly complex and substantial body of work. 
Additional work can of course be performed on specific points, should the competent EP Committees so 
require. The main conclusions are that the IA on structural measures improving the resilience of EU Credit 
Institutions is a useful tool for policy-makers, which by and large respects the Commission's own internal IA 
guidelines. The parallel IA on reporting and transparency of securities financing transactions is usefully 
presented together with the first IA, signalling a positive shift of the Commission toward looking at IA in a 
more coherent manner. However, the level of analysis of this latter IA, seemingly introduced at a later stage of 
the process, appears to be less in-depth than the one on structural reforms.  
 
 
Prepared for the Committee on Economic and Monetary Affairs (ECON). 
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Initial Appraisal of a European Commission Impact Assessment 
 

Revision of the EU visa policy 
 

Impact Assessment (SWD (2014) 68 final, SWD (2014) 67 final (summary)) of a Commission proposal for a 
Regulation of the European Parliament and of the Council on the Union Code on Visas (Visa Code) (recast) 

(COM (2014) 164 final). 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal, submitted on 1 April 2014. 
 
The Visa Code established by Regulation 810/2009 is an essential element of the common visa policy the 
development of which was a pre-requisite to the creation of a common area without internal borders. The Visa 
Code sets out harmonised procedures and conditions for issuing short-stay visas, so called Schengen visas 
(authorizing their holder to stay in the Schengen area for up to 90 days in any 180 days period). The Code, 
which was a recast and consolidation of all relevant legislation on the issuing of short stay 'Schengen' visas, 
entered into force in April 2010 with the overarching objectives of facilitating legitimate travel and tackling 
irregular immigration.  
 
Following the Declaration of G20 Ministers at their meeting in Mexico in May 2012 on the potential for growth 
through facilitated visa procedures, the Commission started reflecting on the economic impact of the visa 
policy on the wider EU economy. In November 2012, it adopted a Communication on 'the implementation and 
development of the common visa policy to spur growth'87, in which it listed issues to be addressed in a future 
revision of the Visa Code in order to 'improve and facilitate procedures for bona fide travellers while 
continuing to allow addressing the risk posed for irregular migration or security by some travellers'.  
 
The objective of providing visa facilitations to boost economic growth and job creation was introduced by the 
Commission Communication against the background of the need to ensure consistency between the visa 
policy and EU policies in other areas such as tourism, trade, external relations, education and culture, but also 
in light of the current economic situation and the growth objectives of the Europe 2020 Strategy. 
 
According to a 2012 Commission study on the economic impact of short-stay visa facilitation, a total of 6.6 
million potential travellers from six of the countries with the most travellers88 were ‘lost’ due to cumbersome 
visa procedures. The study also showed that more flexible and accessible visa rules could lead to an increase in 
trips to the Schengen area ranging from 30 to 60 per cent from these six countries alone. This could mean up 
to 130 billion euros in total direct spending over five years (accommodation, food and drink, transport, 
entertainment, shopping etc.) and translate into some 1.3 million jobs in tourism and related sectors. 
 
Building on an evaluation report on its implementation, the present proposal to amend the Visa Code aims to 
establish a smarter common visa policy which would increase the attractiveness of the EU, and thus foster 
economic growth, while ensuring a high level of security of the EU. 
 
Problem definition 
On the basis of the Visa Code evaluation report and stakeholder consultations, three problem areas are 
identified in the IA: 

                                                           
87 COM(2012)649 final, 7.11.2012. 
88 China, India, Russia, Saudi Arabia, South Africa and Ukraine. Study available at 
http://ec.europa.eu/entreprise/sectors/tourism/international/index_en.htm, IA, p. 9. 

http://ec.europa.eu/entreprise/sectors/tourism/international/index_en.htm
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Problem area 1: The overall length and costs (direct and indirect) and the cumbersome nature of the 
procedures: according to the IA, the main driver behind this problem is the fact that the consulates do not 
sufficiently distinguish between unknown applicants and those with a positive visa record and, for the latter,  
rarely apply the procedural facilitations provided in the Visa Code (waiving of the requirement to lodge the 
application in person and to submit certain/all supporting documents, and issuing of multiple entry visas 
(MEVs) with a validity of up to five years). Other factors include the optional nature of the procedural 
facilitations and diverging interpretations and implementation of the Visa Code by Schengen States, notably 
regarding documentary requirements.  
 
Problem area 2: Insufficient geographical coverage in visa processing. The IA indicates that, despite progress 
in increasing the geographical coverage in collecting/processing visa applications, there are still 900 ‘blank 
spots’ where a Member State is neither present nor represented, thus forcing the applicants to travel abroad 
to lodge their visa application, which can be very costly and time consuming. In addition, visa collecting 
presence is often concentrated in the capitals and few big cities only, creating accessibility problems for the 
applicants. The forms of cooperation offered by the Visa Code to increase geographical presence (co-location 
or Common Application Centres (CACs)) are rarely used, the Member States not finding them sufficiently 
flexible. 
 
Problem area 3: Lack of visa or other authorisation allowing travellers to stay more than 90 days in any 180-
day period in the Schengen area: the Commission explains that there are several categories of third country 
nationals – both visa requiring and visa exempted – who have a legitimate reason and need for travelling in the 
Schengen area for more than 90 days in any 180 day period, without being considered as immigrants as they 
do not intend to reside for more than 90 days in any Schengen State (mostly live performing artists, but also 
individual travellers such as pensioners, students, researchers, artists, business people). What characterizes 
these travellers is that they ‘tour around’ Europe/the Schengen area. The current legislative framework does 
not provide an authorization that would cover these travellers’ needs.  
 
In the problem tree illustrating the main drivers, problems and their consequences, one can see that no drivers 
are expressly identified for problem areas 2 and 3. Generally speaking, problem area 1 is described in more 
detail than the other problem areas and the IA indicates that ‘all stakeholders acknowledged that probably the 
main problem of visa processing relates to the lengthiness of the procedure’89.  
 
The Commission explains that the consequence of the problems described above is a lack of satisfaction of visa 
applicants with the current visa procedures. This can affect the EU’s positive and welcoming image and 
possibly the travel flows, and thus potentially have a detrimental effect on the EU economy90, although this 
effect cannot be reliably estimated.  
 
The Commission recognises from the outset that it is not in a position to provide reliable quantifiable evidence 
as to what extent the burden for applicants to obtain visas influences decisions to travel to, and stay within, 
the Schengen area. Similarly, it explains that, because of a lack of reliable disaggregated data from the 
Member States, it is unable to provide 'Schengen averages' regarding the overall length of the procedure, visa 
processing costs for the Schengen States, or the average indirect costs to be borne by applicants. This is 
because the Visa Code does not require Schengen States to collect data on the costs and length of the 
procedure or administrative burden.  
 
The description of the scale of the problems set out above largely relies, therefore, on the public and 
stakeholder consultations that took place in the context of the preparation of this impact assessment, and is 
only underpinned by a small amount of concrete evidence (for example, complaint letters to the Commission) 
or quantitative problem indicators.  

                                                           
89 IA, p. 15. 
90 IA, p. 22. 
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The IA explains at great length how the situation would evolve without further action, providing detailed 
information on the number of expected visa applicants (estimated at 18 million in 2015) and on-going policy 
developments such as Visa Facilitation Agreements (VFAs), the Visa Information System (VIS), the Entry/Exist 
System (EES) or the Registered Travellers' Programme (RTP), and their link with the present initiative.    
 
Objectives of the legislative proposal 
The general policy objectives of the proposal are: to foster economic growth in the EU; to ensure more 
coherence with other EU policies, and to maintain the security of the Schengen Area. 
 
The specific objectives are: to move towards a truly harmonized, genuinely common, visa policy; to tailor visa 
procedures more to the needs of legitimate travellers, and to make the visa procedure more efficient by 
streamlining the rules.  
 
In light of the problems outlined above, the operational objectives are to: provide mandatory procedural 
facilitations for ‘well-known’ travellers by making use of the possibilities offered by the Visa Information 
System (VIS); to increase and rationalise the visa collecting/processing presence in third countries, and to 
provide the possibility of stays exceeding 90 days in a 180 day period in the Schengen area.  
 
Range of options considered 
The IA examined the following three policy packages which are made from building blocks. The Commission 
indicates that the ‘preferred package could be a mix of policy options in different packages’91.  
• Policy package 0 – status quo: the existing legal framework remains unchanged and on-going activities 

will continue.  
 

• Policy package A: Non regulatory measures: regarding problem area 1, a range of soft law measures are 
envisaged in order to better implement the Visa Code, in particular by adding additional guidelines and 
good practices to the Visa Code Handbook concerning procedural facilitations and the issuing of multiple 
entry visas (MEVs) with long(er) validity for ‘bona fide’ applicants. With respect to problem area 2, the 
Commission would promote the funding possibilities from the future Internal Security Fund in order to 
encourage Schengen States to set up consular cooperation projects. A non-regulatory option could not be 
developed for problem area 3 since the problem driver is a legislative gap. 
 

• Policy package B-D: Reviewing the Visa Code: EU level regulatory action is required. The policy options 
are grouped according to their level of ambition (political feasibility) in three packages: minimum, 
intermediate and maximum: 

o Policy package B: (minimum): with regard to problem area 1, it would introduce mandatory 
procedural facilitations (waiving of the requirement to lodge the application in person (on-line 
applications) and waiving of the requirement to submit certain supporting documents) and 
mandatory issuance of MEVs valid for at least one year, and subsequently for three years, for 
frequent travellers. These are defined as applicants who have previously lawfully used at least 
three visas (within the previous twelve months prior to the date of application) that are registered 
in the VIS. With respect to problem area 2, it would repeal article 41 of the Visa Code regarding co-
location and CACs and introduce a general concept of ‘Schengen Visa Centre’, which would allow a 
more flexible definition of certain forms of consular cooperation. For problem area 3, a new type 
of authorization would be established allowing certain categories of travellers (artists and 
sportsmen and their crew as well as core family members) to stay more than 90 days in any 180 
day period, but not more than 360 days in the Schengen area.   
 

o Policy package C: (intermediate): concerning problem area 1, it foresees the same procedural 
facilitations as in the case of the minimum package and mandatory issuance of MEVs valid for at 
least three years, and subsequently for five years, for regular travellers, defined as applicants who 

                                                           
91 IA, p. 33. 
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have previously lawfully used at least two visas that are registered in the VIS. Regarding problem 
area 2, in addition to the introduction of the flexible concept of 'Schengen Visa Centre’, it would 
introduce an obligation to represent Schengen States that are not present or represented by 
virtue of a representation arrangement in third countries (‘mandatory representation’). For 
problem area 3, as with the minimum package, a new type of authorisation would be established 
allowing all applicants (and not only certain categories as in the minimum package) fulfilling 
specific conditions to stay for more than 90 days in any 180 day period in the Schengen area. 
 

o Policy package D:  (maximum): regarding problem area 1, it would extend mandatory procedural 
facilitations and mandatory issuance of MEVs immediately for five years to the majority of 
applicants by requiring only one lawfully used visa that is registered in the VIS. Regarding problem 
area 2, in order to ensure adequate visa collecting/processing coverage, Commission 
implementing decisions would define what the Schengen visa collecting network in third countries 
should look like in terms of representation arrangements or use of external service providers etc. 
Regarding problem area 3, it would introduce the same type of authorization as in the 
intermediate package, anything more ambitious being deemed disproportional.  

 
The following options were discarded from the outset: waiving of the visa requirement (discarded for security 
reasons); visa issuance at the border (because it does not allow for in-depth verifications); increasing or 
decreasing the general visa fee (because it would not be a win-win solution for both parties); fast-
track/premium service for visa processing (because of the necessity to ensure an equal treatment of the 
applicants); establishment of common EU visa issuing offices (because this requires a fully harmonised and 
integrated procedure and the transfer of the decision making power from the Schengen States to an EU body).  
The IA makes a very clear presentation of the options which are mapped, as seen above, against the main 
problem blocks that they address.  
 
Regarding the options foreseen for problem area 1, the IA clarifies that the issuance of MEVs with long validity 
was considered the only win-win solution for both visa applicants and consulates92 as it would reduce the 
workload of consulates while providing important facilitations for certain categories of applicants. The 
underlying logic is to distinguish, on the basis of objective criteria (3, 2 or 1 visas registered in the VIS), 
between unknown applicants and those with a positive visa record, and to make the granting of long validity 
MEVs and procedural facilitations mandatory for the latter. Consequently, first time visa applicants are not 
concerned93, the Commission explaining that the introduction of one of these options would ‘leave intact the 
existing provisions on supporting documents and lodging the application in person for first time/unknown 
applicants who should undergo an in-depth verification’94. However, consulates would still have the discretion 
to grant similar facilitations to first time applicants. According to the Commission, first time applicants will be 
indirect beneficiaries of the measures in the sense that the reduction in the workload of consulates will have a 
spill-over effect since such applications would be processed faster. As to problem areas 2 and 3, first time 
applicants are as equally concerned as frequent/regular travellers.  
 
In the comparison of options, the IA concluded that policy package A would only have limited positive impact 
and would not be very effective as it would still leave too much discretion to the Member States. Regarding 
problem area 1, the IA is inconclusive with regard to what the preferred regulatory option should be. For 
problem areas 2 and 3, the intermediate package (policy package C) is the preferred one.    
 
 
 
                                                           
92 IA, p. 38. 
93 The proposal for Regulation however includes measures that would benefit first-time applicants with no record in the 
VIS, such as the reduction of the time limit for examining applications from 15 to 10 calendar days, clearer rules on the 
determination of the competent Schengen State, and information to the public on the visa application procedure.  
94 IA, p. 39. 
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Scope of the Impact Assessment 
With the exception of the ‘status quo’ option (the impacts of which were considered almost equivalent to the 
impacts of the non-regulatory package and were therefore not analysed to avoid repetition), all policy 
packages were assessed for the extent to which the proposal contributes to meeting the operational 
objectives; for their impacts on the applicants (including costs); their impacts on the Schengen states (including 
administrative costs); their impacts on the security of the Schengen area, as well as consistency with other EU 
policies;  their impacts on the Commission (and EU delegations); for the economic benefits and growth that 
may accrue (economic impact), and against considerations on the political, legal and practical feasibility, in 
particular in view of the likely position of stakeholders and the Parliament.  
 
The environmental impacts were not assessed, although the Commission recognises that tourism activity 
generates certain costs such as congestion or pollution95. As far as social impacts are concerned, these are only 
assessed within the economic impacts, in terms of additional full time jobs resulting from the estimated 
increase in the number of trips to the Schengen area. The cultural, educational or trade aspects, while 
recognized in the IA, are not analysed. The potential risk of employment on the black market of holders of the 
new authorization (in case they run out of money when touring Europe, for example) are not assessed, the 
Commission considering this as speculation. Also, neither the possibility that the new authorization attracts 
certain types of criminal behaviour (although mentioned in the study supporting the IA96), nor the difficulties 
in monitoring whether travellers respect the limits on the period of stay, notably in the case of visa exempted 
third country nationals, is examined. 
 
Similarly, the potential security/migratory risks associated with the issuing of MEVs with longer validity, as 
alleged by Member States, and visa overstays, are not discussed. The Commission assumes that it is unlikely 
that frequent or regular travellers would intend to commit crimes, given that they could have done so during 
their previous visits. Considering that the purpose of the proposal is to foster economic growth while 
preserving the current level of security of the EU, one might have expected more thorough discussions on the 
link between security and the options described (especially if the decisions are solely based on the frequency 
rate of travel by applicants) and clearer explanations on the security rating of each option.  
 
Regarding economic benefits, the IA provides very precise figures on the economic benefits of each policy 
package resulting from the increase in the number of trips to the Schengen area and the additional income 
derived from increased spending and associated additional jobs. Annex 8 of the IA includes detailed 
explanations on the nature of the economic benefits and how the financial and economic impacts of the policy 
options were calculated. For example, the regulatory options relating to problem area 1 would result in some 
300 million euros additional income and 7600 full time equivalent (FTE) jobs under the minimum package (B), 
to more than 1 billion euros additional income and approximately 30 000 FTE jobs under the intermediate 
package (C), and to 2 billion euros additional income and 50 000 FTE jobs under the maximum package (D)97. It 
is estimated that the direct and indirect costs saved by applicants as a result of not having to lodge the 
application in person and not paying visa fees (as a result of the issuing of MEVs) amount to about 190 euro 
per visa application98. The introduction of a new authorization for stays for a period exceeding 90 days for all 
third country nationals would affect some 120 000 travellers, which at most could lead to an estimated 1 
billion euro additional income to the Schengen area. The IA indicates that a fee would be introduced for this 
new type of authorization but no further information is provided in this regard. As for ‘mandatory 
representation’, the IA indicates that it has the potential to involve around 100 000 applicants (mostly from 
African countries) and lead to approximately 25 000 additional applications per year which would generate an 
additional income per year to the EU of 13 million euros99.   

                                                           
95 IA, p. 76. 
96 http://ec.europa.eu/dgs/home-affairs/e-library/documents/categories/studies/index_en.htm  
97 IA, p. 77-79. 
98 IA, p. 78. 
99 IA, p. 45 and 79. 

http://ec.europa.eu/dgs/home-affairs/e-library/documents/categories/studies/index_en.htm
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Subsidiarity / proportionality 
The proposal is based on article 77 (2) (a) of the TFEU under which the EU is entitled –if not obliged- to adopt 
measures relating to the common policy on visas and other short-stay residence permits. The rules for 
processing short stay visas are defined in the Visa Code Regulation.  Since the problems described in the IA are 
directly related to the existing provisions of the Visa Code, the Commission considers a revision of the latter to 
be necessary in order to introduce procedural facilitations for travellers in a harmonised manner and to 
increase geographical coverage in visa processing.  
 
As for the establishment of a new authorization for stays exceeding 90 days in any 180 day period, the 
Commission argues that it follows from the combined reading of article 77 of the TFEU and article 79 of the 
TFEU (which empowers the Union to act on visas and residence permits in the context of legal residence in EU 
Member States) that the EU has competence to introduce such an authorization and that this can only be 
introduced at EU level given that it should be valid in all of the Schengen States.  
 
The proportionality principle is not discussed in the IA. No reasoned opinion has been submitted by any of the 
national parliaments.  
 
Budgetary or public finance implications 
The proposed amendment to the Visa Code does not have implications for the EU budget. However,  according 
to the IA, it will have a small negative financial impact on Schengen States, given that the decline in the 
number of (single entry) visa applications will entail a loss of income resulting from reduced visa revenues. This 
loss of income amounts to one million euros under policy package B, five million euros under policy package C 
and seven million euros under policy package D. The Commission argues, however, that this loss of revenue 
will be accompanied by lower administrative costs as less visa applications will need to be processed.  The 
Commission considers that in each package the economic benefits considerably exceed the estimated costs for 
Schengen States.  
 
SME test / Competitiveness 
No SME test was performed. However, the IA indicates in the executive summary sheet that businesses, in 
particular in the tourism and hospitality sector, will be affected as a result of the expected increase in trips to 
the Schengen area and related spending. SMEs having visa-obliged third country nationals business partners 
could be positively affected as their business partners would have facilitated access to the Schengen area. 
Annex 6 of the IA contains an overview of the visa processing of certain non-Schengen countries (Australia, 
Canada, Japan, UK and US) and the Commission indicates that, in the context of the IA, information has been 
collected regarding several aspects of their visa procedures. However, it explains that 'it is difficult to draw a 
general conclusion whether the existing EU rules are ‘competitive’ or not in comparison to non-Schengen 
States’ visa policies’ as ‘there are no international benchmarks in this regard’100.    
 
Simplification and other regulatory implications 
The proposal recasts and amends Regulation (EC) n° 810/2009 on the Visa Code with a view to taking into 
account the increased attention given to the economic impact of visa policy on the wider EU economy and to 
ensuring greater consistency with the growth objectives of the Europe 2020 strategy. On the basis of the 
evaluation report of the Visa Code Regulation and stakeholder consultations, the proposed initiative aims to 
make travel easier for legitimate travellers and to simplify the legal framework in the interest of Member States.  
 
Relations with third countries  
The impacts on third countries are not specifically assessed, the Commission merely indicating that ‘the impact 
on third countries in principle will be proportionate to the impact on its nationals (visa applicants)’101.  

                                                           
100 IA, p.25. 
101 IA, p. 40. 
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Quality of data, research and analysis 
The IA is based on a series of studies, reports, consultations and workshops (notably on artists’ mobility and 
visas). The most important sources of information include: the results of the online public consultation on the 
implementation of the Visa Code from the applicants’ perspective, which ran from March to June 2013; the 
study specifically commissioned for the purposes of the review of the Visa Code (IA study), and a study 
commissioned by DG Enterprise on the economic impact of visa facilitation on the tourism industry and on the 
economies of Schengen States (Economic Impact Study). The limitations of this latter study are explicitly 
recognised in the IA. OECD surveys on the impact of visa facilitations on tourist flows were also taken into 
account.   
 
The IA is presented in a very coherent and clear manner and is accompanied by several annexes, notably on 
visa statistics across the Schengen States as well as on the approach to the estimates of financial and economic 
impacts. The IA is substantiated wherever possible with available evidence. In this regard the IA contains a 
disclaimer on the data used in which it explains that reliable data are missing with regard to many issues, 
including basic ones such as the number of visas for which applications are submitted  for different travel 
purposes; the length of validity of MEVs, or the nationality of the applicants.  This is because the Visa Code did 
not require Member States to collect such data, but also because the security related objectives were until 
recently the focus of the visa policy. The Commission therefore clearly acknowledges the uncertainty 
surrounding the economic and financial impacts of the proposals.  
 
Further discussions on the security/migratory issues mentioned above, but also further insights into the social, 
cultural, educational and trade aspects of increased third country nationals visits to the Schengen area, would 
have been useful. Finally, regarding the calculation of economic impacts, the choice of a multiplier of 1.3 at 
Schengen level is not explained. 
 
Stakeholder consultation 
As indicated above, an online public consultation took place between March and June 2013 which gathered 
1084 responses, the majority from Belarus, followed by Turkey and Ukraine. 40 written contributions were 
received from a wide range of stakeholders such as artists, young people, seafarers, business associations and 
academics. The results of the public consultation are presented in annex 4 of the IA. Several stakeholder 
consultations were also carried out in the framework of the IA study.  Discussions also took place with 
Schengen States’ delegates in the Council Visa Working Party and in the Visa Committee. The views of third 
countries with regard to the visa application process were also collected through various meetings at EU level.  
The IA makes a very clear presentation of the views of the Member States and key stakeholders on each 
identified problem and option. It appears that while Schengen States are looking favourably upon harmonising 
procedural facilitations and agree that the boosting of the issuance of MEVs with long(er) validity is a win-win 
solution for the applicants and Schengen States, they are reluctant towards the idea of the mandatory 
issuance of long validity MEVs. They also do not see the insufficient geographical coverage as a problem. Some 
Schengen States have indicated that consular presence is a matter of national sovereignty and therefore 
oppose the principle of ‘mandatory representation’. As for the introduction of the new type of authorisation 
for stays exceeding 90 days, the majority of the Schengen States are not in favour of this option as they 
consider all stays beyond 90 days as long term stays, and thus as a matter of national competence. Schengen 
States also did not consider this a priority issue, given the limited group of applicants it would concern. On the 
other hand, NGOs, interest groups, business and professional associations do welcome the mandatory 
issuance of MEVs with long(er) validity, as well as the envisaged procedural facilitations. They also support the 
introduction of the new type of authorisation and are in favour of any measure which leads to better 
geographical coverage in visa processing/collecting.   
 
Monitoring and evaluation 
An evaluation report will be presented by the Commission three years after the entry into force of the recast 
of the Visa Code. In order to collect monitoring indicators, the relevant articles of the Visa Code will be 
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modified to oblige Member States to provide more detailed statistical information. The IA includes a table with 
potential indicators and methods for data collection according to each area of interest. 
 
Commission Impact Assessment Board 
The Commission Impact Assessment Board (IAB) delivered a positive opinion on the draft IA on 4 September 
2013. This made a number of recommendations for improvement, the vast majority of which appear to have 
been taken into account in the present version of the IA. 
 
Coherence between the Commission's legislative proposal and the IA  
It is important to note that the proposal under consideration for a recast of the Visa Code only covers the first 
two problem areas identified in the IA, that is: a) the overall length and costs (direct and indirect) and the 
cumbersome nature of the procedures, and b) the insufficient geographical coverage in visa processing.  
According to the explanatory memorandum of this proposal, the third problem area, i.e. lack of visa or other 
authorisation allowing travellers to stay more than 90 days in any 180 day period in the Schengen area, will be 
covered by a separate Regulation establishing a touring visa. It nevertheless suggests that the two instruments 
might be merged if adoption within a similar time-frame seems possible. The choice of splitting the proposals 
in this way is not discussed in the IA.  
 
As far as the Visa Code proposal is concerned, it is based on the intermediate policy package (C). It is  
interesting to note that the proposal provides for a reduction of the time limit for examining applications from 
15 to 10 calendar days, whereas the IA, on the other hand, indicates that ‘Schengen States already find the 
existing [deadlines] very tight enough [(sic)] and have problems respecting them’102. It also goes on to say that 
‘by changing some of the specific elements of the procedure, e.g. […]increasing or decreasing the time for 
processing the applications, it would not be possible to tackle [the identified problems] both for the benefit of 
the applicants and the consulates’103. 
 
Conclusions 
The problems to be addressed are explained in a very clear manner, as is the presentation of the options. 
Uncertainties are recognised and considerable effort has been made to substantiate the IA with concrete 
evidence, even though this has proved difficult for well explained reasons. Member States’ concerns regarding 
security issues linked with the mandatory MEVs with long validity or the new ‘touring’ authorization, could 
have been better explained, however. Also, the fact that the proposal under consideration provides for a 
reduced time limit for examining applications seems surprising given the suggestion in the IA that this would 
not be an effective solution. Finally, putting aside the fact that the IA itself does not consider the creation of 
two separate legal instruments, it is not clear why the IA was not presented with both proposals jointly as a 
package, given that it covers the visa issue as a whole. 
 
 
Prepared for the Committee on Civil Liberties, Justice and Home Affairs (LIBE). 
Author: Alexia Maniaki-Griva 
November 2014 - PE 528.807 
 

                                                           
102 IA, p. 14. 
103 IA, p. 38. 
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Initial Appraisal of a European Commission Impact Assessment 
 

Measures to address food waste in the context of the 
review of EU waste management targets 

 
Impact Assessment (SWD (2014) 289 final) on measures addressing food waste, to complete impact 

assessment (SWD (2014) 207) of a Commission proposal for a Directive of the European Parliament and of the 
Council amending Directives 2008/98/EC on waste, 94/62/EC on packaging and packaging waste, 1999/31/EC 

on the landfill of waste, 2000/53/EC on end-of-life vehicles, 2006/66/EC on batteries and accumulators and 
waste batteries and accumulators, and 2012/19/EU on waste electrical and electronic equipment  

(COM (2014) 397) 

 
Background104 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) on measures to address food waste. This IA, dated 23 September 2014, completes the 
IA on the review of EU waste management targets which accompanied the above proposal, adopted on 2 July 
2014.  For further information on the original IA, please refer to the corresponding initial appraisal.105 
 
According to the IA, 89 million tonnes, or 179kg per person, of food waste was generated in the EU-27 in 2006, 
with a total estimated value of €180 billion and representing up to 30 per cent of all food produced. Globally, it 
is thought that food waste may represent around three to five per cent of total global warming impacts alone, 
more than 20 per cent of biodiversity pressure and 30 per cent of all of the world's agricultural land. At 
European level, the overall CO2 equivalents attributable to food waste amounts to approximately three per 
cent of total EU-27 emissions in 2008. Without additional prevention policies, food waste could be expected to 
rise in Europe to as high as 126 million tonnes by 2020, representing an additional 40 per cent on top of the 
baseline 2006 figures.  
 

There is currently no food waste prevention strategy in place at EU level. The current provisions on waste 
prevention refer to municipal waste in general and do not specifically mention food waste, in spite of the fact 
that it is one of the principle components of municipal waste. The need for action in this area has been 
identified in the Roadmap to a Resource Efficient Europe, the 7th Environmental Action Programme and a 
European Parliament own-initiative resolution of January 2012106. This resolution called in particular on the 
Commission to analyse the causes and effects of food waste, to take practical measures towards halving food 
waste by 2025, and to create specific food waste prevention targets for Member States.  
 
Problem definition 
The IA clearly identifies the core problem as being the unsustainable use of resources on which the food 
system depends generally, and the excessive generation of food waste throughout the EU food chain in 
particular. Two problem trees are provided, one presenting the relationship between the problem, its drivers 
and its consequences for the whole food system generally, and the other for EU food waste in particular (IA, p. 
8 and p. 15). Further details of the causes and drivers of food waste are provided at Annex 4. The IA points out 
that current EU waste policy deals primarily with food waste treatment, rather than the bigger issue of food 
waste generation. Despite the expected reduction in the amount of food waste sent to landfill, it considers 
that ‘without successful long-term pan-EU waste prevention activities achieving notable behaviour change in 

                                                           
104 For additional background information, see also EPRS Briefing 130678 on tackling food waste  and STOA study on 
Options for Cutting Food Waste 
105 Initial appraisal on waste targets: PE 528.799  
106 P7_TA(2012)0014 

http://www.europarl.europa.eu/RegData/bibliotheque/briefing/2014/130678/LDM_BRI%282014%29130678_REV1_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/513515/IPOL-JOIN_ET%282013%29513515_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/513515/IPOL-JOIN_ET%282013%29513515_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/BRIE/2014/528804/EPRS_BRI%282014%29528804_REV1_EN.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fNONSGML%2bTA%2bP7-TA-2012-0014%2b0%2bDOC%2bPDF%2bV0%2f%2fEN
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the way people buy and use food, the treatment capacity required to handle food waste will need to increase 
by more than a factor of two’ (IA, p. 19).  
 
Objectives of the legislative proposal 
The general objective, with regard to food waste, is ‘to contribute [....] to a food system that is more resource 
efficient, thereby contributing to a more competitive, low-carbon economy, where impacts on the 
environment are minimised and a system that is more resilient and able to withstand challenges in times of 
increasing resource scarcity and economic instability’. The specific objective is to reduce food waste at all 
stages of the food chain in the EU. The operational objectives are to improve knowledge and awareness on 
levels and impacts of food waste; to influence attitudes that lead to food waste, and to encourage change in 
the food market towards less wasteful practices (IA, p. 24). 
 
Range of options considered 
The introductory section of the IA on the identification of policy options, is a little confused. This is partly due 
to a tendency to mix up possible individual actions with broader policy options (for example, specific actions 
are listed under three headings: 'Consumer Education and information'; 'facilitation and clarification', and 
'legislative options'), and also due to presentational issues. The reasoning here is not always easy to follow. 
The 'preliminary analysis of options' (IA, p. 26) concentrates on presenting existing, on-going 'no regret' actions 
falling under the first two headings, which are to be considered as part of the baseline 'no additional action' 
scenario. But the link between this, the subsequent 'summary' and the conclusion that a regulatory response 
should be considered, is not entirely clear (IA, p. 27). By contrast, the explanation of the reasoning behind the 
policy options themselves, and how they might operate, is reasonably clear and detailed. Having established 
that not enough is being done at national level, and that EU policy is not yet actively stimulating food waste 
prevention, the IA goes on to consider the following options: 
 
Option 1: Take no additional action.  
This option assumes that the current actions being undertaken by Member States and the Commission will 
continue and that the Commission will continue to take a coordinating role to support them. 
 
Option 2: Establish a standardised methodology for food waste data collection and compulsory reporting by 
MS.  
This is an EU wide action by the Commission which would address the need for better, more consistent 
methodologies by drawing together standard approaches relevant to the measurement of food waste at each 
stage of the food supply chain. It could operate as a stand-alone option, or in combination with targets. The IA 
suggests that it could be set up through a new legal act, e.g. via the revision of the Waste Framework Directive, 
or through a re-organisation of the existing Eurostat reporting system, where waste data is already collected.  
 
Option 3: Setting of binding or non-binding targets for food waste prevention across the manufacturing, 
retail/distribution, food service/hospitality and household sectors, where food waste is defined as 'food 
(including inedible parts), lost from the food chain, not including food diverted to animal feed, or sent for 
redistribution' (Executive summary, p. 4). The definition contained in article 1 of the legislative proposal adds a 
reference to bio-based products amongst the exclusions. This option would depend, for a majority of MS, on 
improved data reporting.  
 
Option 3 (a): Mandatory reporting (option 2) + 15 per cent reduction in food waste from 2016 to 2025; 
Option 3 (b): Mandatory reporting (option 2) + 20 per cent reduction in food waste from 2016 to 2025; 
Option 3 (c): Mandatory reporting (option 2) + 30 per cent reduction in food waste from 2016 to 2025; 
Option 3 (d): A non-binding, aspirational objective of a 30 per cent reduction in food waste from 2016 to 2025. 
 
The IA explains that, for sub-options 3 (a), (b) and (c), given the wide variation in levels of food waste observed 
in different MS, a threshold level of food waste generated per inhabitant would also be set under which no 
further reduction would be required. MS falling below this level would only be obliged not to exceed their 
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2016 level. It also suggests that, while combination with option 2 (mandatory reporting) would be essential in 
order to monitor and measure respect of the binding targets under these three sub-options, this would not be 
essential for sub-option 3(d) where the target would be non-binding. Exactly how progress could be monitored 
and comparisons made if the latter were the case, is not explained. Nor is it clear why no consideration was 
given to the setting of a less ambitious non-binding target, in the same way that variations in scale were 
considered for binding targets. The preferred option is option 3 (d) combined with option 2. 
 
Scope of the Impact Assessment 
The IA assesses the relevant impacts of each option and summarizes them in terms of 'pros and cons'. In 
addition, Annex 10 provides a detailed analysis of the potential impacts of option 1 (no further action). For 
option 2, the analysis concentrates on the implementation and administrative costs, and the benefits in terms 
of improved quality of data and stimulation of preventive action. It claims that no new structures would be 
needed, and that additional costs would relate to the sampling required to disaggregate data, but not to 
reporting and monitoring requirements which already exist. For option 3 and its sub-options, the IA examines 
the environmental, economic and, to a lesser extent, social impacts. This latter impact might perhaps have 
been developed further with regard to consumers. For example, the IA points to higher disposable income as a 
result of reduced food waste, but it does not explain whether, under the higher targets, the more rapid 
reduction in food waste, and subsequent reduction in sale of certain food products which ‘would likely have a 
more dramatic negative impact on those producers affected’ (IA, p. 53), might not lead, in the short-term at 
least, to an increase in prices. 
 

There is no detailed analysis in the IA of the possible territorial dimension of any of the options, but an 
indication of the impact on land use is provided in the summary of options 3(a) to 3(c). The implications for 
food producers could perhaps have been developed further. The agricultural sector is indicated to be one of 
the direct causes of food waste according to the problem tree level 2 (IA, p. 15), and appears as one of the 
targeted sectors for food waste measures (Annex 6) and in the context of the components of meeting a 
national waste prevention target (Annex 11). However, the IA states that ‘…agricultural food waste […] may 
amount to a similar volume to that of households but cannot be readily defined’ (IA, p. 10) 107, and that 
‘including the production stage in the target...is not practical at this time’ (IA, p. 29). As a result, it is not 
included in the examination of causes/drivers of food waste presented in Annex 4, although a footnote does 
acknowledge that ‘the agricultural sector may be an important statistical area for food waste for further 
research' (Annex 4, p. 90, footnote 24). Given the lack of detailed data for such a potentially important sector, 
this conclusion seems more than justified.  
 
Subsidiarity / proportionality 
The proposal is based on articles 191/192 (Environment) and, in part, article 114 (Internal Market) of the TFEU. 
According to the Explanatory Memorandum, it is limited to amending the Directives in question by providing a 
framework establishing shared objectives, while leaving MS free to decide about precise implementation 
methods. The IA on food waste is at pains to point out that ‘the key message is that there is no one simple 
solution to reducing food waste, but rather that national strategies are needed' (IA, p. 32). It does however 
contain a section on the justification of action at EU level, referring in particular to relevant provisions in the 
Waste Framework Directive and commitments in the 7th Environmental Action Programme. It also refers to 
the trans-boundary nature of the environmental effects of food waste and the global impacts of high EU 
imports of food. It considers that coordinated action to reinforce national food waste prevention policies can 
'significantly increase' the environmental and economic efficiencies of such policies through the dissemination 
of good practices and that 'a better understanding of the environmental impact of food waste generation and 
management in the EU can only be achieved by improving and developing the knowledge base available at EU 
level’ (IA, p. 23).   
 

                                                           
107 The IA estimates that households account for 42 per cent of food waste in the EU based on 2006 figures, followed by 
manufacturing, food services/catering and retail/wholesale (IA, p. 11) 
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Budgetary or public finance implications 
The IA is very clear about the estimated implementation costs of option 2, and which actors would have to 
bear them. It indicates estimated combined implementation costs for options 2 and 3 (IA, p. 62), ranging from 
5 to 66 million euros per year, depending on take-up. It considers that these would be off-set, however, by 
savings in waste management costs, for example. Annex 6 provides an indication of the estimated level of 
costs per measure, indicating where this would apply to national or local governments, with indicative 
examples in some cases of costs already experienced in some countries.  
 
SME test / Competitiveness 
It is not clear from the IA whether SMEs were specifically consulted in its preparation, or to what extent their 
views are reflected in the stakeholder responses outlined. With regard to option 2, the IA states that SMEs 
‘would not be under any requirements to provide data under this option' (IA, p. 40), but the extent to which 
they might be affected by resulting data collection requirements at national or local level is not mentioned. 
Under option 3, the IA points out that retailers and producers might suffer a negative impact linked to reduced 
demand, although mitigating factors might compensate for this. Again, it does not appear to analyse this from 
the specific angle of SMEs operating in the sector.  
 
As far as competitiveness more generally is concerned, the IA suggests that, despite a negative impact on 
retailers and food producers, a positive impact could be that the EU food system would become more globally 
competitive.  
 
Simplification and other regulatory implications 
The IA explains that many existing policies are directly or indirectly related to the food system, but that few 
deal with food waste prevention. While the Waste Framework Directive requires MS to implement and 
monitor waste prevention programmes, it does not currently provide for any specific actions on food. Annex 3 
presents an outline of the complexity of the current regulatory framework in this respect, concluding that an 
integrated policy framework should be established ‘that ensures coherence between sectoral policies to make 
sure health/sustainability/resource-efficiency goals are aligned and actually delivered through effective 
measures’ (Annex 3, pp. 82-87).  
 
Relations with third countries  
The IA recognises that a reduction in demand for food resulting from a reduction in food waste could lead to 
lower sales in the EU. However, given the growing global demand for food, it considers that this impact   could 
be offset by turning to export markets. The potential environmental implications of such an approach might 
perhaps have deserved some explanation, notably in relation to the conclusion that the environmental impact 
would remain positive. There is no explicit analysis in the IA report itself of the ethical dimension of food waste 
and possible implications for developing countries, for example, but a global perspective on the problem and 
causes is presented in Annex 5.  
 
Quality of data, research and analysis 
The research behind the IA appears to have been thorough and wide ranging. Both internal and external 
studies and expertise were used and are mentioned throughout. A list of experts and background reports 
providing input is given at Annex 3. The IA also provides detailed information about the model used for the 
calculation of costs and benefits (IA, pp. 42-44 and Annex 11). Data from both Eurostat and from national 
sources has been used and clearly referenced throughout. Detailed presentations of food waste by Member 
State and by sector are provided, with numerous examples from practical experience. The IA acknowledges 
that differences, both in the measurement methods used in the different MS and in the dates of the research 
underpinning the data, might contribute to the broad differences to be seen in per capita food waste figures 
between MS. Care is taken to clarify definitions and to explain the reasoning behind choices made, such as the 
target levels and the thresholds, which adds to the sense of a thoughtful and pragmatic approach.  
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Overall, the assessments made appear to be balanced. Where there are uncertainties or potential weaknesses 
in the data, these are indicated. With some exceptions, the presentation is generally clear, comprehensible 
and coherent, albeit a little repetitive in places, with additional background information being fully presented 
in the Annexes. The language used is accessible and the progression of the arguments presented is generally 
logical. The problem trees provide a useful overview of the various interconnections.   
 

Much of the quantified evidence comes from the experience in the UK ,which is the only Member State 
already to have undertaken a nationwide food waste reduction campaign that has measured results, and is ’by 
a significant margin the most advanced MS in terms of food waste prevention activity’ (IA, p. 42) . While this 
experience is clearly of great relevance, the assumption that it is automatically transferrable to all other MS 
might be considered questionable. The IA itself injects a note of caution in this respect, stating that ‘while it 
cannot be assumed that the results are valid for all EU Member States (where the cost of implementation, of 
food waste prevention strategies, and the cost associated with dealing with food waste, may differ from those 
in the UK), it does provide a good basis for discussion, in particular given the compelling nature of the results’. 
It also states that ‘[t]here is also no reason to believe that the results elsewhere would be very different’ (IA, p. 
42). Yet earlier the IA highlights factors such as levels of affluence, cultural differences and the size of the 
manufacturing base of a country in relation to its population, which might influence levels of per capita food 
waste across Member States (IA, p. 13). This seems slightly contradictory. Similarly, the assumption that the 
proposed targets are all considered feasible within the nine year time frame because they fall within the scope 
of the aspirational levels already set by a small number of MS, as well as being within the annual reductions 
already achieved by the UK, might be considered optimistic. The IA itself describes the 30 per cent target as 
‘being at the upper end of the scale of ambition, but not impossible’ (IA, p. 35), later asserting that ‘food waste 
reductions of this magnitude, within this time frame, are unprecedented’ (IA, p. 54), and that 'it is unknown if 
30% would be achievable' (IA, p. 59). The warning that a cautious approach should be taken with regard to the 
costs and ease of achieving such levels therefore seems justified. 
 
Stakeholder consultation 
The IA clearly identifies the stakeholders affected by the problem and the proposed solutions and appears to 
have consulted widely. In addition to discussions with technical experts and key specialized stakeholder 
groups, a public consultation was launched in July 2013.  Annex 2 provides a detailed summary of the results 
and of the views of the individual sectors and Member States represented. While some of the proposed food 
waste actions were considered to be of more national than EU competence, the IA claims that ‘in a majority of 
cases there was support for the EU to take a leading role’ (IA Annex 2, p. 69). Proposals for actions to introduce 
reporting requirements and to set binding targets are said to have split the groups’ opinions: individual 
responders and food chain industry representatives in general placed these as least favoured options, while 
consumer, environmental and health groups, as well as governmental representations, were much more in 
favour.  
 
The assessment of option 3 in particular includes a very clear section summarising stakeholder views and 
responding to their specific concerns (IA, p. 61), although the conclusion that 'in any case the option for a 
binding target has been rejected in favour of setting non-binding national objectives…’(IA, p 62), rather pre-
empts the outcome of the IA, perhaps having been added at a later stage. With regard to mandatory reporting, 
the IA refers to negative views from industry, with other stakeholders being rather positive. As far as binding 
versus voluntary targets are concerned, the IA describes the response to binding targets as ‘generally negative 
from the industry side, with strong support from NGOs, and from those governmental organisations that 
replied’ (IA, p. 61). 
 
Monitoring and evaluation 
According to the IA, the progress indicators for food waste prevention will be the levels of food waste 
generated at each stage of the food chain, in all Member States (IA, p 64). Data collection would be 
implemented via national reporting to Eurostat on the basis of sampling actions, as is currently the case with a 
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number of other data streams. The IA suggests that an ex post evaluation of the real effects of setting the 
objective could be carried out in 2025, consisting of a cost-benefit analysis of waste prevention activities 
undertaken in the MS. According to the legislative proposal, the uniform conditions for the monitoring of the 
implementation of the food waste prevention actions taken by MS will be established via implementing acts. 
  
Commission Impact Assessment Board 
The IAB apparently issued a negative opinion on a draft version of the IA on 7 February 2014. It subsequently 
issued a (guardedly) positive opinion on a re-submitted version on 4 March 2014. It should be noted that the 
draft IA reports to which the opinions refer seem to have been originally intended to accompany the 
Communication on the Sustainability of the Food System. Since this Communication has still not been 
published, it can only be assumed that the accompanying IA was adapted in order to concentrate on the food 
waste aspect of the more general proposal on the revision of waste management targets and thus to 
complement the broader IA accompanying that proposal. No information about this rather unorthodox 
procedure has been provided and, at the time of writing, the IAB opinions on the food waste IA do not seem to 
be available on the Commission's website. The second opinion has been authorised for public release, 
however. 
 

Although technically 'positive', the IAB's second opinion108 contains a significant number of substantial 
criticisms. The opinion states that '[t]he Board has decided to issue a positive opinion on the condition that the 
report further strengthens the subsidiarity analysis elaborating on the necessity and added-value of EU-wide 
food waste targets (even if voluntary)'. It goes on to call for a strengthening of the problem definition; an 
improvement in the intervention logic and presentation of the objectives, including clarification as to the 
extent of inclusion of the production sector; clarification of the policy options; further elaboration of the 
assessment of the impacts, and an improvement in the sequencing and presentation of the report. The version 
of the IA under consideration does not contain the standard section outlining how the Board's criticisms have 
been addressed. While it clearly seems to have responded to many of them, some concern issues that have 
been highlighted in this appraisal, suggesting that they could perhaps have benefited from still further 
attention.  
 
Coherence between the Commission's legislative proposal and IA  
The legislative proposal of the Commission seems to follow the general recommendations expressed in this IA 
in that it seeks to introduce a requirement in the Waste Framework Directive that MS take specific measures 
to prevent food waste generation, and that these measures ‘shall endeavour to ensure that food waste…is 
reduced by at least 30% between 1 January 2017 and 31 December 2025’ (article 1, paragraph 7 of the 
proposal). No detail on the substance of the data collection requirements is included, the proposal providing 
that by 31 December 2017 uniform conditions for the monitoring of the implementation of food waste 
prevention measures shall be established by implementing acts. It also provides that the Commission shall 
publish a report in 2022 on the achievement of the target.  
 
Conclusions 
The impact assessment makes a convincing case for the need for action on food waste prevention, backed up 
with extensive references to experience at Member State level. It appears to provide an open and pragmatic 
attempt to assess the potential impacts of the measures proposed, based on sound research and analysis, but 
injecting necessary notes of caution in relation to some of the assumptions made. Some further analysis of the 
impacts on producers/retailers, and possible knock-on effects, might have been helpful. While the arguments 
in favour of obligatory, comparable reporting requirements are robustly presented, the conclusion that a 
highly ambitious voluntary target, rather than a less ambitious mandatory target, is the most appropriate (and 
feasible) response, could perhaps have been more fully and convincingly explained, particularly since binding 
targets were strongly supported by some stakeholders.  

                                                           
108 IAB Opinion Ref. Ares(2014)1419388 
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Finally, the timing of the development of the impact assessment deserves mention. According to the timing 
outlined in Annex 1, work on the food waste IA started in April 2012, the report being submitted to the IA 
Board in November-December 2013. The more general IA on the revision of the waste management targets 
was submitted to the Board in February and March 2014 and published alongside the proposal in July 2014. 
The reason why this supplementary IA on food waste prevention measures, which is certainly helpful in 
explaining the thinking behind that specific aspect of the proposal, was published only later in September 
2014, and is not referred to in the ‘main’ IA on the proposal, is not entirely clear, although is presumably linked 
to the postponed publication of the Communication on the Sustainability of the Food System. Some 
clarification on this within the IA would have been helpful. 
 
 
Prepared for the Committee on Environment, Public Health and Food Safety (ENVI). 
Author: Alison Davies  
November 2014 - PE 528.808 
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Initial Appraisal of a European Commission Impact Assessment 
 

Personal Protective Equipment 
 
Impact Assessment (SWD (2014) 118, SWD (2014) 119 (summary)) of a Commission proposal for a Regulation 

of the European Parliament and of the Council on personal protective equipment (COM (2014) 186) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal, submitted on 27 March 2014. This is a proposal to 
revise Council Directive 89/686/EEC of December 1989 which aims to permit the free movement of personal 
protective equipment (PPE) in Europe while ensuring a high level of protection for its users against risks. PPE is 
defined as 'any device or appliance designed to be worn or held by any individual for protection against one or 
more safety hazards'109. It ensures protection against any type of hazards e.g. heat, flames, chemicals, flying 
particles, mechanical, that may occur in different environments, such as work, home, or leisure, and can 
protect any part of the human body. 
 
This proposal seeks to align the current legislation with the New Legislative Framework (NLF), which is a 
common framework for EU product harmonization legislation. It refers to provisions which are commonly used 
in EU product legislation (e.g. definitions, obligations of economic operators and notified bodies, safeguard 
mechanisms, etc.). New elements have been introduced (e.g. obligations of importers), as they are considered 
fundamental for improving the safety of products on the market. The alignment with the NLF is seen as a 
major step in simplifying the current legislation in the EU and providing a more structured and clear legal 
framework: the obligations of economic operators become clearer and modules for conformity assessment are 
harmonized with others applied in other EU legislation.110.  
 
The IA claims that, although the PPE Directive has never been subject to any formal evaluation, all 
stakeholders have recognized its success in leading to the harmonization of standards and regulations on PPE, 
in removing barriers to trade and in helping to develop a large European market in PPE111. 
 
Problem definition 
The IA contains a problem tree112 which clearly indicates the main problems to be: 

- Insufficient level of health protection for EU citizens 
- Uneven playing field for PPE economic operators 
- Complex regulatory environment. 

 

These are caused by: 
- Inadequate product coverage; 
- Inconsistent list of products subject to the most stringent assessment procedures; 
- Unclear and insufficiently detailed requirements regarding the technical file, validity and content of 

the certificate, declaration of conformity and basic health and safety requirements (BHSR). 
 
The presentation of the problem definition in the text of the IA itself, however, is rather confused, notably in 
the way it mixes problems with problem drivers and possible solutions. This is compounded by the lack of 
consistency between the way it is presented in the main report, on the one hand, and in the Executive 
Summary, on the other - to the extent that the 'problems' listed in the latter do not always correspond to 

                                                           
109 IA, p. 6. 
110 IA, p. 16. 
111 IA, p. 10. 
112 IA, p. 26. 
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those identified in the former. In fact, the problems identified in the Executive Summary in particular appear 
to correspond rather to possible solutions (alignment of the PPE Directive with the NLF, extension of the 
product coverage; change of health and safety requirements etc.).  
 
In spite of all these inconsistencies in the presentation of problem factors and in order to facilitate 
understanding, it would seem reasonable to conclude that they appear to be related to: 

- the scope of the current PPE Directive (exclusion of certain products for private use which are not 
currently subject to the established safety and health requirements and conformity assessment 
procedures for PPE; inconsistencies in the list of products subject to the most stringent conformity 
assessment procedure (PPE of category III, e.g. PPE ensuring protection against mortal danger or 
danger that may seriously and irreversibly harm health) (e.g. life jackets);  

- impractical or over-complex BHSR (for protection against mechanical vibration, the harmful effect of 
noise and  non-ionizing radiation); 

-  ineffective or unclear requirements for the technical file, the validity and content of the EC-type 
examination certificate, and of the EC Declaration of Conformity which hampers the work of the 
market surveillance authorities and prevent a clear understanding of manufacturers' responsibilities. 

 
Objectives of the legislative proposal 
The IA presents a hierarchy of objectives. The general objectives of the Commission proposal are: 

1. To better protect the health and safety of PPE users; 
2. To create a level playing field for PPE economic operators; 
3. To simplify the European regulatory environment in the field of PPE. 

 

These general objectives are translated into specific and operational objectives.  
 
Range of options considered 
The Commission examines the potential impact of a limited range of three options, including the option of 
retention of the status quo. 
 

Option 1  –  Status quo, do nothing. 
 

Option 2 - Soft law (non-legislative action). This would include voluntary measures, guidelines, and commonly 
agreed interpretations of the application of the PPE Directive. 
 

Option 3 - Legislative measures - changing the legal text, (e.g. enlarge the scope of the PPE legislation; extend 
the list of products subject to the most stringent conformity assessment procedure; delete the unnecessary 
BHSR requirement; modify the requirements for the technical file; time limit the validity of and improve the 
requirements for the content of EC-type examination certificate, and require EC Declaration of Conformity for 
every PPE placed on the market).  
 

The way the Commission presents the policy options (examining all three options for each problem) suggests 
that combinations of options (e.g. do nothing on one problem, propose voluntary measures for another and 
adopt legislative measures for others) might be a possibility, although the IA claims that this is not the 
intention. It would have been clearer if the IA had presented the analysis of impacts for every option, this 
being the more comprehensible and usual approach adopted, instead of considering all options for every 
problem individually. Finally, far greater attention is given to the analysis of the likely impact of the preferred 
option than to the other two. 
The preferred option is option 3.  
 
Scope of the Impact Assessment 
The IA presents what the Commission considers to be the most relevant social and economic impacts. It does 
not make any reference to environmental impacts. Social impacts are considered as benefits to health and 
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safety of PPE users. Economic impacts are seen as costs entailed to manufacturers and market surveillance 
authorities. The costs for manufacturers are considered as both fixed and variable costs.  
 
The IA claims that the assessment of each proposed change is based on a cost-benefit analysis. Benefits refer 
to health gains and improvements in legal certainty. The Commission explains its methodology and approach 
in assessing the impacts, clarifying that 'an estimate of the degree of certainty of health effects of the 
amendments was derived from the number of interviews undertaken and the degree of consistency across 
responses. Where quantitative estimates were not possible, a qualitative assessment of the likely effect was 
made based on the interviews'113. Despite this description of the methodology, the IA is not transparent on 
how this has been applied throughout the analysis of impacts.  Figures are rarely provided when calculating 
costs, and when this is the case no explanation is given in the IA itself or its annexes on how these figures were 
obtained. There is no explanation as to the calculations behind the figures provided. 
 
Costs of the change to manufacturers were compared against the perceived improvements in health. 'Thus, 
researcher judgement was used to compare the certainty of the health effect against the impact on 
manufacturer costs, with greater certainty of that effect being given more weight'114. When it was not possible 
to conclude about the value of the intervention based on health effects and costs, the impact of the 
amendments on legal certainty was also taken into consideration.  The situations when this is the case are 
presented in the IA. None of these steps of the methodology seems to take account of the costs for market 
surveillance authorities.  
 
Subsidiarity / proportionality 
The proposal is based on Article 114 of the TFEU and refers to the proper functioning of the internal market for 
PPE. It is suggested that actions that could be taken at national level to address the problems might infringe 
the free movement of PPE. The IA concludes that 'any changes to the scope, procedures or requirements must 
be carried out at the EU level to avoid distortions in the EU market'115. 
 

The Explanatory Memorandum of the legislative proposal argues that the proposed changes are proportional 
and do not go beyond what is necessary. It mentions also that these changes do not bring unnecesary burdens 
and costs to industry (especially SMEs) and administrations, and that where these 'modification have been 
identified to have negative impacts, the analysis of the impacts of the option serves to provide the most 
proportionate response to the problems identified'116. 
 

No reasoned opinions were received from national parliaments.  
 
Budgetary or public finance implications 
The Explanatory Memorandum of the proposal indicates that there are no implications for the EU budget. The 
executive summary sheet of the IA states out that this initiative will not have important impacts on national 
budgets and administrations. 
 
SME test / Competitiveness 
The IA, and in particular its cost-benefit analysis, include the impact on SMEs. In the in-depth analysis part of 
the IA, for the proposed changes dealing with product coverage, the impact on SMEs is systematically 
considered, together with the impact on cost competitiveness. For example, the impact on SMEs producing 
oven gloves might not be negligible, but as requirements for this type of PPE (category I) are not demanding, 
additional costs nevertheless tend to remain relatively low117.  However,  the IA does not indicate precisely the 
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percentage of SMEs producing this or any other type of PPE that might be adversely affected, concluding 
simply at one point, with regard to bullet and knife resistant PPE producers, that the number of SMEs affected 
is unclear 'but [that] stakeholders expect that it is only a limited number'118. 
 
For most of the products that are added to the list of products subject to the most stringent conformity 
assessment procedure, the IA presents impacts on cost competitiveness, on the capacity to innovate and on 
international competitiveness as part of economic impacts. Concerning PPE to protect against drowning (life 
jackets), it seems that additional annual costs for monitoring by Notified Bodies could compete with research 
budgets and that EC-type certification could cause delay in product development119. However, it is argued that 
for most SMEs in Europe, the annual monitoring costs are still relatively low when compared to the number of 
lifejackets sold120.  
 

The changes in the legislative proposal will impact on all manufacturers, including SMEs. The IA argues that 
excluding SMEs from the proposed changes is not feasible since a large proportion of PPE manufacturers are 
SMEs. Such an exemption would bring about a much lower improvement of the health and safety of PPE users 
than intended. Since the PPE sector is part of the health and safety field, this outcome is undesirable. It also 
argues that an exemption for SMEs could produce a boomerang effect: if PPE put on the market by SMEs were 
perceived to have a lower level of safety compared to products sold by big producers, this could result in SMEs 
being excluded from the market.  
 

The IA argues that 'as most of the burdens to SMEs will originate from enhanced conformity assessment 
procedures, these burdens could be reduced to a reasonable dimension'121. It suggests that mitigation 
measures could be introduced for SMEs when using the services of a Notified Body, such as obligations for 
Notified Bodies to carry out the conformity assessment in a proportionate manner, adapting their services to 
the size and structure of the manufacturers. 
 
Simplification and other regulatory implications 
The IA claims that the change to a regulation is in line with the Commission's general objective to simplify the 
regulatory environment and the need for a uniform implementation throughout the Union of the proposed 
legislation. The alignment to the New Legislative Framework is said to be a major step towards simplification 
of legislation as harmonized solutions can be applied across the sector. In addition, some of the proposed 
changes concern the improvement of clarity of the existing Directive. 
 
The Commission proposes to change the legal instrument from the current Directive to a Regulation. It argues 
that a Regulation does not conflict with the subsidiarity principle and that the PPE Directive 89/686/EEC itself 
is a total harmonization directive. In the words of the IA, 'Member States are not allowed to impose more 
stringent or additional requirements in their national legislation for the placing on the market of PPE. [....] 
Given this level of harmonisation, which is necessary to avoid obstacles to the free movement of PPE, Member 
States have almost no flexibility in transposing the Directive into their national law and its content is in many 
cases reproduced word for word in the national transposition legislation'122. In addition, the IA argues that the 
change to a Regulation will not bring any changes in the regulatory approach. Moreover, it claims that this 
approach seems to be preferred by stakeholders in order to avoid the risk of 'gold plating' and that it also 
'allows manfacturers to work directly with the Regulation text instead of needing to identify and examine 28 
transposition laws'123.  
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Not all Member States seem to share the view about the change in the legal instrument. While some do see 
benefits from saving transposition costs, others indicate that, despite direct applicability of a regulation, some 
national implementation measures and modifications of national legislation would still be necessary. The IA 
nevertheless concludes that a regulation is the best solution for the sector (even if no other solution seems to 
have been considered) as it saves trasposition costs for the Member States, allows a more rapid and coherent 
application and establishes a clearer regulatory environment for economic operators. Neither the IA generally, 
nor its presentation of the public consultation, indicate any difficulties for economic operators regarding the 
trasposition laws in the Member States.  
 
Quality of data, research and analysis 
Two external studies were carried out, one in 2010, providing an overview of the PPE market and assessing the 
impacts of the measures proposed, and the other one in 2012, analysing the impacts of the proposed changes 
on competitiveness. The analysis contained in the IA is mostly qualitative and the application of the 
methodology for assessing the impacts rather unclear, as explained above.  
 
The IA report could have benefited from a more consistent presentation of the problems and possibly a better 
description of the root causes which could be logically linked to the objectives and the presented options.  
With regard to assessment of impacts, the analysis is not always entirely clear, for example, in relation to costs 
for various stakeholders. In its opinion on the IA, the Impact Assessment Board (IAB) demanded a clearer 
assessment for costs and benefits, in particular the net benefit of extending the Directive to protective gloves 
for private use. The IAB argued that private users of PPE might not want to pay a higher price for what they 
could see as a marginal improvement in safety. This point does not appear to have been addressed 
convincingly by the IA. 
 
As mentioned above, social impacts are always considered to be linked to benefits of health and safety for 
consumers, while economic impacts refer to costs entailed to manufacturers. The IA does not assess how 
consumers might be affected by the rise in PPE prices as a result of increased financial costs for manufacturers. 
 
An in-depth analysis of the impacts for every option, instead of considering all options for every problem 
individually, would have facilitated comparison and understanding.  
As mentioned above, despite direct applicability of a regulation, some national implementation measures  and 
modifications of national legislation would still be necessary. However, the Commission has not examined, 
either qualitatively or quantitatively, the costs entailed by these changes.  
 
Stakeholder consultation 
The IA identifies the PPE actors and stakeholders. One meeting for a selected group of experts and another 
one of the PPE Working Group members were organized. The public consultation took place between April and 
June 2011 and 77 responses were received. The IA states that generally all stakeholders support this legislative 
proposal, with both industry and authorities supporting the clarification and simplification of PPE legislation.  
 
The presentation of stakeholders' views throughout the IA on the different options proposed is a positive 
aspect of this document. 
 
Monitoring and evaluation 
The IA openly recognises that there has been no formal ex post evaluation of the operation of the existing 
directive and does not seem to explain why. However, the IA states that in order to improve the monitoring 
and evaluation of this legislative initiative, a systematic reporting on accidents is required within various 
cooperation mechanisms already established. A standing agenda item will be established in all PPE groups in 
order for Member States, Notified Bodies and other stakeholders  to report on PPE that do not provide an 
adequate level of protection and on related accidents. Indicators are identified to monitor the reduction of 
products which do not ensure an adequate level of protection. Complaints addressed to the Commission will 
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also show non-compliance. With the feedback obtained from these mechanisms and according to its smart 
regulation policy, the Commission will evaluate the effectiveness of this PPE legislation after five to ten years 
after the date of its application.  
 
Commission Impact Assessment Board 
The Commission’s Impact Assessment Board (IAB) delivered a positive opinion on a draft version of the IA on 
21 June 2013. In its opinion, the IAB highlighted several shortcomings for improvement. These major points 
included calls for:  
- better clarification of the assessment of the problems at stake and their relevance; 
- a clearer analysis of how the options presented are meant to achieve the objective of simplification; 

clarification as to whether the different policy options proposed are considered as 'stand-alone' and are 
therefore independent one from the other; 

- strengthening the assessment of impacts and the comparison of the options; 
- stronger monitoring and evaluation mechanisms because of the lack of formal evaluation results and 

detailed quantitative evidence to support the current revision.  
 
Even if the IA mentions clearly that these recommendations of the IAB have been taken in consideration124, a 
number of these points still figure among those made by this initial appraisal, and do not therefore appear to 
have been fully addressed by the Commission. 
 
Coherence between the Commission's legislative proposal and IA  
The legislative proposal of the Commission seems to follow the recommendations expressed in the IA and 
does not appear to contain substantive elements that have not been addressed by the IA. Some of the 
monitoring and evaluation indicators referred to in the IA do not seem to appear in the proposal, but are 
apparently part of the proposed Product Safety and Market Surveillance Package. Moreover, the declared 
intention in the IA to review the effectiveness of the proposed PPE Regulation after five to ten years of 
application does not seem to be mentioned.  
 
Conclusions 
Overall, the impression is that the IA has made a reasonable attempt to present the issues and to consider 
likely impacts of the various options. The explanation of the need to align the legislation with the NLF is clear 
and there is a transparent presentation of stakeholder views throughout. Specific examples are presented in a 
clearly understandable way. The IA nevertheless has a number of shortcomings. The presentation of the 
problem definition is confusing and does not provide a clear overview. Nor is it always clear how the described 
methodology for assessing the impacts has actually been applied in practice. Some of the conclusions reached 
on the basis of the evidence referred to are not entirely convincing. The IA does not always provide sufficient 
explanation as to the assumptions made and how impacts were calculated, particularly in the light of the 
acknowledged absence of adequate data. While some of the information may well be found in the background 
studies supporting the IA, some more direct references to these would have been helpful. The arguments 
presented in favour of the change from a directive to a regulation could have been strengthened. Finally, given 
the recognition of the lack of a formal ex-post evaluation of the implementation of the current directive, and 
of the lack of data, the monitoring and evaluation assessment aspect, within the IA and particularly within the 
legislative proposal itself, might have merited more detailed attention.  
 
 
Prepared for the Committee on Internal Market and Consumer Protection (IMCO). 
Author: Alina-Alexandra Georgescu  
December 2014 - PE 528.806 

                                                           
124 IA, p. 6. 



 100 

Initial Appraisal of a European Commission Impact Assessment 
 

Appliances burning gaseous fuels 
 
Impact Assessment (SWD (2014) 151, (SWD (2014) 150 (summary) of a Commission proposal for a Regulation 

of the European Parliament and of the Council on appliances burning gaseous fuels (COM (2014) 258). 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal. This is a proposal to replace the Gas Appliances 
Directive 2009/142/EC (GAD) of 30 November 2009, which aims to permit the free movement of appliances 
and fittings burning gaseous fuels within the EU market while ensuring a high level of protection for their users 
against risks. The Directive is an example of Union harmonisation legislation, and is said to have contributed 
considerably to the completion and operation of the single market125. 
 
The Gas Appliances Directive (GAD) covers 'appliances burning gaseous fuels that are used for cooking, 
heating, hot water production, refrigeration, lighting or washing, [...] forced draft burners and heating bodies 
to be equipped with such burners', as well as 'fittings' such as safety, controlling or regulating devices126. It 
covers, where applicable, those appliances with a normal water temperature not exceeding 105°C. There are 
three categories of essential requirements listed in Annex I to the GAD: general conditions, requirements for 
materials and design, and construction requirements. 
 
Although the GAD has been functioning well, experience with its implementation, as well as technical progress 
and innovation, suggested that it was appropriate to examine whether certain provisions needed to be 
reviewed. As a result, it has been deemed necessary to update and clarify some of its provisions, without 
however modifying its scope. 
 
There is also unanimity on the need to align the current legislation with the New Legislative Framework (NLF). 
This is a common framework for EU product harmonization legislation which sets out general principles and 
reference provisions commonly used in EU product legislation (e.g. definitions, obligations of economic 
operators and notified bodies, safeguard mechanisms, etc.). It aims to address overall problems by removing 
inconsistencies in sectorial legislation so as to ensure its correct interpretation and application by the 
economic operators and authorities. Two parallel proposals127, on cableways and personal protective 
equipment, have also recently been submitted in this context and the corresponding impact assessments are 
the subject of separate appraisals128.  
 
Problem definition 
The IA explains that, despite successful functioning of the GAD, there is a broad consensus that it needs some 
improvements (IA, p. 15). However, it is at pains to stress that the external study129 on which it is based, did 
not actually identify any real problems which might require major changes, such as health and safety issues, 
unfair competition or complex regulatory environment, but pointed rather to issues of clarification and 
simplification of existing provisions, and alignment. Consequently, the IA report explains that such questions 
                                                           
125 Explanatory Memorandum, p. 2 
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127 Proposal for a Regulation of the European Parliament and of the Council on cableway installations (COM(2014) 187) and  
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have been referred to as 'problem issues', rather than 'problems', claiming that this has been done 'in order to 
stress that no real problems were identified' (IA, p. 16). If this was the intention, then a more suitable 
alternative terminology could perhaps have been chosen. 
 
'Problem issues' 
1. Alignment with the New Legislative Framework  
Alignment of Directives with the NLF is a legal and political commitment to remove inconsistencies and 
prevent non-compliant products reaching the market. Although non-compliance is not a problem that has 
been identified in the context of the implementation of the GAD, many of the other general problems 
identified by the NLF have been observed (IA, p. 17). As alignment requires amendment of the legal text, the 
opportunity is used to address those GAD-specific aspects deemed to be justified. 
 
 Although it is initially included as one of the problem issues, alignment is later treated separately from the 
other points, notably in Annex VIII, the IA explaining that potential impacts of alignment with the NLF have 
already been addressed in the impact assessment accompanying that procedure. 
 
2. Scope - Product coverage 
The current GAD excludes certain products that may present gas risks, and the IA recognises that there was a 
strong consensus amongst stakeholders to widen the scope. However, it explains that after careful 
examination the external study found no justification, such as health and safety grounds, for bringing new 
products under the scope of the GAD. The main aspect requiring clarification with regard to the scope, is the 
current exclusion of appliances with a normal water temperature that exceeds 105°C. This is no longer 
considered to serve any useful purpose, since hazards due to pressure are now covered under EU 
harmonization legislation, and the original risk of conflict with national legislation therefore no longer exists. 
Without clarification on this issue, the IA claims that the current potentially unsatisfactory situation for 
manufacturers, notified bodies and Member State authorities will remain. 
 
3. Sector specific terminology and definitions 
According to the IA, the current wording of the definition of the scope is not precise, and no definitions for the 
terminology used are provided. This leads to the need for interpretation, therefore not providing the legal 
certainty and stability requested by stakeholders. For example, there are no adequate definitions for the terms 
'combustion', 'combustion products' or 'fittings'. As definitions are unclear, it was necessary in the past to 
draw up several GAD Guidance Sheets to clarify. No long-term legal certainty can be achieved, however, as 
long as the terms used in the legal text can be subject to interpretation. 
 
4. Communication of the types of gas and the corresponding supply pressures 
According to Article 2(2) of the GAD, Member States must communicate the types of gas and corresponding 
gas pressures used on their territories and any changes in their gas supply conditions. Most of the respondents 
to the public consultation indicated that the current information available on gas supply conditions is not 
sufficient, and there is a need to better determine the parameters130 to ensure adequate and comparable 
information. In addition, this should take account of the increase in the use of biogas. It is important to ensure 
that manufacturers have adequate information about the types of gas and supply pressures available, as 
inadequate information could lead to safety problems. 
 
5. Rational use of energy 
The wording of GAD Essential Requirement 3.5 is very general in this respect, and could lead to different 
interpretations, while the requirements under the Ecodesign Directive and its implementing measures are very 
detailed131. The risk is that the legislation will not be interpreted in a comprehensive and coherent way. 
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6. Requirements 
No problems have been found with the current Articles, but the IA indicates that the Essential Requirements 
could be clarified. There is an issue relating to the absence of the principles of the safety integration, and this 
can only be resolved by amending the GAD. 
 
There is a lack of consistency between the way the problem issues are presented in the IA report and in its 
Executive Summary. In the Executive Summary, some of the issues to be addressed are formulated as possible 
solutions rather than problems, e.g. 'removal of the 105°C temperature limit from the definition of the scope'; 
'introduction of the currently missing definitions'; 'clarification of the relationship between the GAD and the 
EU legislation on energy efficiency', and 'clarity of the provisions of the GAD'132. 
 
A problem tree is presented133 in the IA which links the causes of the problem issues, the problem issues 
themselves and the general, specific and operational objectives.  
 
The presentation of the problem tree, however, is rather confusing, in that the 'problem issues' detailed in the 
IA are not reproduced individually in the diagram, but are instead summarised under the following headings: 
 

- Room to improve the level of protection of health and safety of citizens, and of the energy efficiency; 
- Uneven level playing field for the gas appliances sector's economic operators; 
- Ambiguous legal requirements and framework requires interpretation. 

 
Objectives of the legislative proposal 
The general objectives134 of the initiative are to: 
1. Better protect health and safety of users of gas appliances and fittings as well as to ensure the appropriate 

performance of these products;  
2. Improve the fair playing field for the gas appliance sector's economic operators;  
3. Simplify the European regulation environment in the field of gas appliances and fittings. 
These are translated into several specific and operational objectives. 
 
Range of options considered 
The IA examines a limited range of 3 main options, including the option of retention of the status quo. 
 

Option 1. 'Do nothing'. This option would leave the existing situation unchanged. 
 
Option 2. 'Soft law'. This option is based on the 'do nothing' option, with the addition of the elaboration of 
new GAD Guidance Sheets, according to need.  
 

It is not clear why the introduction of further guidance sheets (Option 2) could not be considered as part of the 
baseline scenario (Option 1). The distinction between these options therefore seems a little artificial. This 
point was also made by the Impact Assessment Board in its opinion. 
 

Option 3. 'Legislative measure'. This option is undertaken by amending the legal text itself and is the 
preferred option.  
 
Scope of the Impact Assessment 
The IA presents what the Commission considers to be the most relevant social and economic impacts. The 
environmental dimension was not thought relevant for consideration due to the nature of the measures 
involved. As it claims that the scope and provisions of the existing legislation would remain largely unchanged, 
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it concludes that 'the proposal does not have significant economic, social or environmental impacts, except 
those minor impacts of proposed clarifications which will yet highly facilitate the application of the GAD' (IA, 
p.16). Because of their limited extent, the IA explains that it has been impossible to derive specific quantitative 
data on any specific impacts135. It does, however, consider that the simplification and clarification of the 
existing legal provisions is 'likely to contribute to reducing the costs to manufacturers, notified bodies and 
authorities'136. In relation to the external IA study, however, it says that '[w]here quantifying a particular 
impact was not possible, qualitative information was combined with quantitative data' (IA, p. 13). Yet no 
figures at all are provided in the IA report itself. The IA stresses that the expected marginal benefits were dealt 
with in a proportionate way by carrying out a qualitative analysis in order to select the preferred option.  This 
assesses each option on the basis of effectiveness, efficiency and coherence.  
 
Marginal social impacts consist of benefits to the health and safety of the installers and users of gas 
appliances. The improved legal clarity and availability of data may also have a slight positive impact on 
employment, and achieving objectives such as the Europe 2020 target of a 20 per cent increase in energy 
efficiency137. Due to the removal of the 105°C normal temperature limit, manufacturers of gas appliances with 
a normal water temperature close to that limit could be affected by the changes. However, as such products 
could not be identified on the market, no or only a few manufacturers are expected to be affected138. 
 
Subsidiarity / proportionality 
The proposal is based on Article 114 of the TFEU and refers to the proper functioning of the internal market for 
gas appliances and fittings. It is suggested that actions that could be taken at national level to address the 
problems might infringe the free movement of gas appliances and fittings. The IA concludes that 'any changes 
to the scope, procedures or requirements must be carried out at the EU level to avoid distortions in the EU 
market'139.  No reasoned opinions were received from national parliaments. 
 
Budgetary or public finance implications 
The Explanatory Memorandum of the proposal indicates that there are no implications for the EU budget and 
the IA executive summary sheet states that it will not have important impacts on national budgets and 
administrations. 
 
SME test / Competitiveness 
In the in-depth analysis, the IA concludes that there will be no additional costs or additional burdens for SMEs, 
compared to the current situation, that they will not be disproportionately affected and that no mitigation 
measures need to be provided140. The ex-post evaluation of the GAD did however suggest that the GAD in 
itself was considered by some to have had a negative impact on innovation, and that this had affected SMEs in 
particular. It also identified that compliance costs were most significant for SMEs and those with lower 
production volumes141. These aspects do not seem to have been raised during the stakeholder consultations, 
although SMEs were represented, or to have been taken up for further examination by the external study as 
one of the possible problem issues to be addressed. 
 
In response to the comments of the IAB, the IA states that 'the IA Report will also be amended by an 
assessment of the compliance costs and impacts on SMEs'142. The IAB in fact made explicit reference to the 
impact on SMEs of the modification of legal requirements and the introduction of general design principles. 
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While the extent of potential impacts on SMEs is certainly systematically, if briefly, referred to through the 
assessment section in Annex XI, the conclusion is that none of the proposed changes imply specific impacts for 
SMEs. There does not appear to be any explicit quantified assessment of compliance costs, other than a 
reference in Annex V to the estimates used in the context of the ex-post evaluation143.  
 
Simplification and other regulatory implications 
The purpose of this proposal for legislation is simplification and clarification of the existing legal provisions.  
Alignment to the New Legislative Framework is said to be a major step towards simplification of legislation as 
harmonized solutions can be applied across the sector.  
 

The IA explains that the change from a directive to a regulation is in line with the Commission's general 
objective to simplify the regulatory environment and the need for a uniform implementation throughout the 
Union of the proposed legislation.144 It argues that a Regulation does not conflict with the subsidiarity principle 
and that the GAD is a total harmonization directive. In the words of the IA, 'Member States are not allowed to 
impose more stringent or additional requirements in their national legislation for the placing on the market of 
gas appliances. [....] Given this level of harmonisation, which is necessary to avoid obstacles to the free 
movement of gas appliances, Member States have almost no flexibility in transposing the Directive into their 
national law and its content is in many cases reproduced word for word in the national transposition 
legislation. The same applies to the new provisions that will be integrated into the text following the alignment 
to the NLF decision'. In addition, the IA argues that the change to a Regulation will not bring any changes in the 
regulatory approach. Moreover, it claims that, on a general level, this approach seems to be preferred by 
industry associations because it avoids the risk of 'gold plating' and 'allows manufacturers to work directly with 
the Regulation text instead of needing to identify and examine 28 transposition laws'145.   
 
According to the IA, not all Member States seem to share the view about the change in the legal instrument. 
While some do see benefits from saving transposition costs, others indicate that, despite direct applicability of 
a regulation, some national implementation measures and modifications of national legislation would still be 
necessary. The IA does not make any assessments of any negative impacts which such a change might cause, 
concluding that a regulation is the best solution for the sector as it saves transposition costs for the Member 
States, allows a more rapid and coherent application and establishes a clearer regulatory environment for 
economic operators. 
 

The above arguments are identical to those presented in the context of the Personal Protective Equipment 
proposal. 
 
Quality of data, research and analysis 
The IA draws on a substantial amount of research and analysis, including the 2011 ex-post evaluation of the 
operation of the GAD itself. The external IA study on which this IA report is based was launched in December 
2011 and stakeholders appear to have been consulted extensively - including through targeted re-consultation 
in some cases - throughout the assessment process. A number of expert working groups also contributed 
actively to the revision process. Apart from alignment, the issues identified for further consideration by the 
external study seem to have come directly from the outcome of the stakeholder consultation, which is a 
positive approach. However, some of the issues identified in the context of the ex-post evaluation, such as 
compliance costs, concerns relating to fittings in relation to the scope of the directive, and impacts on the most 
innovative product categories146, do not appear to have been addressed. The IA report could have benefited from 
a more consistent presentation of the problem areas identified and possibly a better description of the root 
causes which could be more logically linked to the objectives and the presented options.   
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With regard to assessment of impacts, more direct reference to the analysis carried out in the context of the 
external study could have been helpful. The way that the Commission presents the policy options (examining 
all three options for each problem individually) suggests that combinations of options (e.g. do nothing on one 
problem, propose voluntary measures for another and adopt legislative measures for others) might be a 
possibility, although this is presumably not the intention. It would have been clearer if the IA had presented 
the analysis of impacts for every option, this being the more comprehensible and usual approach adopted, 
instead of considering all options for every problem individually. It is surprising that in some cases the 
assessment of the impact of option 2 is seen to be more negative than the 'do nothing' option 1. More 
emphasis could have been placed when comparing options 2 and 3 on the fact that Guidance Sheets are not 
legally binding. As mentioned above, the assessments made are purely qualitative and do not provide any 
quantitative analysis.  
 
Stakeholder consultation 
Stakeholder consultation appears to have been exceptionally extensive and thorough and the areas considered 
by the external study seem to have been largely dictated by the outcome of the consultation, which is an 
unusual and positive aspect. 
 
Member States and stakeholders, including manufacturer's federations, notified bodies and representatives of 
standardisation bodies, consumers and citizens, were involved in the IA process from the beginning. The 
Member States Working Group Gas Appliances (WG-GA), the Working Group GAD Revision (WG GAD Rev) and 
the Gas Appliances Directive Advisory Committee (GAD-AC) also contributed actively to the revision process. 
 
A public consultation was held between December 2011 and March 2012 to collect views and opinions of 
stakeholders. All the parties concerned were widely consulted on the proposed policy options, and 90 
responses were received overall. 
 

Due to the limited impact of the changes, the economic operators and other stakeholders affected remain the 
same as currently. There was a broad consensus amongst stakeholders that, despite the successful functioning 
of the GAD, it would benefit from some improvements in terms of clarification and updating147.  A broad 
majority of respondents to the Public Consultation did not consider the definition of the scope in the current 
GAD to be clear, favouring in particular the inclusion of certain other products that may present gas risks. This 
question was analysed in detail by the external study, including by targeted re-consultation, which concluded 
that there was no evidence to justify extending the GAD's scope to cover new products. 
 
Monitoring and evaluation 
The IA explains that feedback received through the various existing co-operation mechanisms will inform the 
monitoring and evaluation of the effectiveness of the Regulation. It states that, in line with its Smart 
Regulation policy, the Commission will evaluate the effectiveness of the revised legislation within a period of 
five to ten years, but this is not reflected in the legislative proposal. Specific indicators are suggested for the 
monitoring of the reduction of non-compliant products148. No reference is made to possible action required to 
improve the quality of data collection with a view to future evaluation exercises, although difficulties in this 
respect were mentioned in the external study. 
 
Commission Impact Assessment Board 
The IA Board issued a positive opinion on a draft version of the IA on 15 May 2013, but nevertheless making  
the following recommendations for improvement: 

- Better define the problems and explain on what basis certain recommendations made in the ex-post 
evaluation have been excluded from the scope of the initiative; 
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- Better present the content and impacts of options, including a more comprehensive assessment of 
compliance costs and impacts on SMEs; 

- Better present stakeholder views; 
- Improve the presentation and better explain the procedure of collecting missing data. 

 
Coherence between the Commission's legislative proposal and IA  
The legislative proposal of the Commission seems to follow the recommendations expressed in the IA. 
However, the declared intention in the IA to evaluate the effectiveness of the Gas Appliances Regulation after 
five to ten years of application does not seem to be explicitly mentioned.   
 
Conclusions 
As far as the form is concerned, the drafting and editing quality of the IA is poor in places and there is a great 
deal of repetition. Some of the information contained in the Annexes could usefully have been included in the 
body of the report, and more direct reference to the work of the external study would have been helpful. The 
assessment of the options by individual problem issue is not the clearest way to proceed and makes it difficult 
to gain an overview.  
 
As far as the substance is concerned, the IA report seems to suggest that there is a limit to how much analysis 
can realistically and usefully be made of what it repeatedly recalls are unlikely to be significant impacts. The 
assessment of those potential impacts is therefore equally limited. The choice of options is also very restricted. 
The external IA study apparently already carried out an in-depth analysis of the various suggestions coming out 
of the consultation process. As a result, any additional options which might have implied more far-reaching 
impacts, such as extension of the scope of the legislation, for example, had already been discarded, and are 
therefore not included in the assessment within the IA report itself. Both the external study and the IA report 
could perhaps usefully have considered addressing in more depth some of the impacts of the original directive 
identified by the ex-post evaluation. 
 
 
Prepared for the Committee Internal Market and Consumer Protection (IMCO). 
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Initial Appraisal of a European Commission Impact Assessment 
 

Responsible sourcing of minerals from  
conflict-affected areas 

 
Impact Assessment (SWD (2014) 52 (summary), SWD (2014) 53)) of a Commission Proposal for  a Regulation of 

the European Parliament and of the Council setting up a Union system for supply chain due diligence of 
responsible importers of tin, tantalum and tungsten, their ores, and gold originating in conflict-affected and 

high risk areas (COM (2014) 111) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal adopted on 5 March 2014. 
 
Armed groups and security forces in conflict regions partly finance their activities from the proceeds of the 
extraction and trade of minerals. These products later enter the global supply chain, meaning that business 
operators further down this chain are at risk of supporting armed activities through their purchases of mineral 
ores or their derivatives. Business operators from the EU and third countries have therefore expressed an 
interest in sourcing responsibly from such regions. (IA, p. 8) 
 
The concept of responsible sourcing is not new and the proposal builds on existing international due diligence 
frameworks. The EU has been actively engaged in the process leading to the adoption of the so called OECD 
Guidance on responsible sourcing of minerals from conflict regions149. At the OECD Ministerial Council (May 
2011), the Commission ‘advocated greater support for and use of the OECD Guidelines for Multinational 
Enterprises, and of the OECD Guidance – even beyond OECD countries’ (IA, p. 9). In addition, the EP Resolution 
of 7 October 2010 on human rights failures in the Democratic Republic of Congo (DRC) already expressed the 
need for the EU ‘to legislate along the lines of the US “conflict minerals” law’ (The Dodd-Frank Act) (IA, p. 9). 
Also in 2010, the United States passed the Dodd-Frank Wall Street Reform and Consumer Protection Act (US 
DFA), section 1502 (Annex I/5) of which requires companies listed on US stock exchanges which use 'conflict 
minerals' to declare the origin of such minerals, and to perform due diligence. (IA, p. 8).  
 
Although the problem is worldwide, the UN Security Council Resolution 1952 (2010) specifically targeted the 
DRC and surrounding areas in Central Africa, calling for due diligence to be observed. (IA, p. 8). 
 
Problem definition 
The impact assessment provides a clear and detailed overview of the extent and nature of the problems at 
stake, identifying the following three main problems (IA, p. 15): 

i)  The continued financing of armed groups via the (proceeds of) extraction and trade of minerals in 
conflict-affected and high-risk areas. 

ii) Implementation challenges faced by EU downstream operators in performing due diligence within the 
current frameworks. 

iii)  Market distortion in the form of reduced demand and prices in the formal sector for minerals from 
the DRC and other Great Lakes Region (GLR) countries. 

 
The affected populations are identified as those in countries which are rich in natural resources but vulnerable 
to armed conflict. Although it is recognized that the problem occurs worldwide, like the UN Security Council 
resolution 1952 this IA pays specific attention to the DRC and its neighbouring countries. The case of DRC is the 
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best documented and most well-known example of the conflict minerals problem. The DRC conflict, in which 
armed groups generate revenue through control of natural resources, has 'claimed more than 5.5 million lives' 
and caused large scale sexual violence (IA, p. 19). Moreover, EU companies have been involved in sourcing 
minerals from dubious local private operators in the DRC (IA, pp. 18-19). 
 
The IA includes a 'problem tree' (IA, p. 16) which clearly sets out the main problems, consequences and the 
underlying drivers. The scale of each of the above problems is then examined thoroughly, with the 
consequences and drivers for each being explored and the affected parties identified. 
 
The difficulty for downstream operators to conduct due diligence with regard to the 3T150 minerals involves 
the responsibility of the smelters earlier on in the production chain: most of these are located outside the EU 
and are state-owned, ‘yet few of them are exercising due diligence’ (IA, p. 22). Estimation is given in the IA that 
currently 150 000-200 000 EU companies need to act in order to safeguard due diligence, especially due to the 
requests from their clients to indicate the origin of the minerals (IA, p. 24). 
 
Objectives of the legislative proposal 
The proposal in question is designed ‘to help reduce the financing of armed groups and security forces through 
mineral proceeds in conflict-affected regions', and is in line with the EU foreign policy goals and development 
strategy of better governance, sustainable management and law enforcement in this area (Explanatory 
Memorandum, p. 2). 
 
The Commission proposal aims to achieve three general objectives: 

1.  Contribute to reducing the funding from proceeds of minerals' extraction and trade that reaches 
armed groups in conflict-affected areas. 

2.  Improve the ability of EU downstream operators to comply with existing due diligence frameworks, 
including US Dodd-Frank Act. 

3.  Contribute to reducing the distortions in the market for minerals from the Great Lakes Region. 
 

These correlate directly to the three main problems identified in the IA. 
 
Within this, there are further specific objectives: 

1.  Increase the proportion of EU and global smelters/refiners that perform due diligence. 
2.  Raise the level of public accountability for due diligence performance (and level of compliance) by 

EU and global smelters. 
3.  Increase the ability of EU downstream companies to successfully identify smelters/refiners. 
4.  Improve the bargaining position of EU downstream companies (on due diligence) vis-à-vis 

companies further back in the supply chain. 
5.  Improve awareness of due diligence, of the importance of due diligence compliance, and of ethical 

dimensions throughout the supply chain - both inside and outside the EU. 
6. Increase the uptake (performance) of due diligence practices by downstream companies. 
7.  Offset/reduce the adverse commercial incentive created or exacerbated by US DFA. 

 

These specific objectives are further translated into a set of operational objectives, all relating to the enhanced 
awareness, transparency, promotion and support of due diligence practices among EU operators and 
downstream users.  
 
In the words of the IA, ‘the proposal's objectives are coherent with EU trade and enterprise policy, which 
concerns corporate social responsibility safeguarding the free and responsible choice of supply of EU 
operators.’ (IA, p. 31). 
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Range of options considered 
The IA considers the following six options. In its comparison of the policy options, the IA excludes the baseline 
scenario, but does give a description of the situation in case of non-action by the EU (IA, p. 41). 
 

Baseline scenario 
No additional EU action would be taken, with Member States not expected to adopt legal due diligence 
requirements or introduce the application of performance clauses on due diligence in their public 
procurement contracts. Without EU intervention, the stated consequences include, inter alia, the continuation 
of conflict and human rights abuses, the loss of clients for EU companies further downstream and the failure of 
GLR countries to benefit from their natural resources (IA, p. 16), the IA stating that ‘EU non-action would 
undermine global efforts to reduce funding to armed groups.’ (IA, p. 41). 
 
1) Stand-alone EU Communication 
This option consists of a number of measures to be included in a joint Communication of the Commission and 
of the High Representative:  (i) National Contact Points (NCPs) and the Enterprise Europe Network (EEN) to 
advocate the uptake of the OECD Guidance; (ii) EU public procurement: the application of performance clauses 
in Commission and EU Member States' public procurement contracts for relevant products; (iii) financial 
assistance to the existing OECD programmes; (iv) Commission support to 'Letters of Intent' by the European 
Industry, and (v) government-to-government actions (IA, p. 34-35). 
 
2) "Soft-law" approach 
This option combines the measures of option 1 with a Council Recommendation to raise awareness and 
promote the voluntary uptake by EU enterprises of the OECD Guidance (IA, p. 35). 
 
3) Regulation establishing obligations under an 'EU responsible importer' certification based on OECD Guidance 
- Voluntary 
This option combines the measures of option 1 with a Regulation targeting all EU importers of 3T and gold, 
regardless of their origin. Importers can opt to be self-certified, and are then obliged to integrate all elements 
of the OECD Guidance in their management system, as well as to disclose annually the identity and 
geographical location of the smelter/refiner in their supply chain. Through an implementing act, the 
Commission would keep and annually update a list of responsible smelters/refiners. (IA, p. 36). 
 
4) Regulation establishing obligations under an 'EU responsible importer' certification based on the OECD 
Guidance - Mandatory 
‘This option combines the measures of option 1, with a compulsory version of the Regulation described’ under 
option 3. This concerns more than ‘300 traders, 19 smelters/refiners and more than 100 manufacturers of 
components and semi-finished goods’. (IA, p. 38) Annex I.9 explains that 330 large and SME companies were 
surveyed for the purpose of the conflict minerals study via an on-demand software iPoint Conflict Minerals 
Platform (p. 19). Yet, it is not clear from the IA if the above business operators were specifically consulted on 
this option, as they are relatively few compared to the number of companies affected by other options. 
 
5) Directive establishing obligations for EU-listed companies based on the OECD Due Diligence Guidance 
This combines the measures of option 1 with a Directive defining the obligations for at least 1000 EU-listed 
companies to integrate the "five-step" OECD Guidance framework in their management system. In case of 
infringement of the Directive, financial penalties would be applied. (IA, p. 38). However, it is not explained in 
the IA report why the number of companies varies so dramatically from option 4 to option 5. 
 

6) Prohibition of imports when EU importers of ores fail to demonstrate compliance with OECD Guidance - 
import ban 
This includes the measures of option 1, and would also require ‘EU importers to mandatorily demonstrate 
compliance with OECD Guidance’ (IA, p. 39). Importers would be eligible to access the EU market upon 
providing evidence of compliance, in accordance to the approach described in the Kimberley Process 
Certification Scheme (IA, p. 39). Annex I.1. explains that the Kimberley Process is an international agreement 
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bringing ‘together 75 diamond producing, trading and manufacturing countries, including the 28 EU Member 
States’, in order to follow the flow of conflict diamonds (IA, p. 3). In the EU, it is implemented by Council 
Regulation 2368/2002 (based on Article 207 of TFEU), setting out the rules regarding imports and exports of 
rough diamonds (Annex I.1, p. 3). 
 
Comparison of the policy options 
The policy options are closely linked to both the causes of the problem and the objectives, and are largely 
based on the existing OECD Guidance. Early on in the assessment it is clear that preference is shown to option 
3, which is given the most detailed consideration.  
 

The IA concludes that policy options 1, 2 and 5 are among the least effective options in achieving the 
objectives set (IA, p. 61). This is clearly shown in a table comparing how the options are supposed to meet the 
objectives (IA, Table 3 to 6, p. 62 to 64). However, the IA lacks more profound content explanation of 
effectiveness of the options.  
 

Policy option 3, consisting of a voluntary self-certification scheme for EU importers in addition to the set of 
measures in option 1, is seen as one of the most effective measures of achieving the set objectives. According 
to the IA, option 4 would be equally effective as option 3, but would also generate negative impacts (although 
these are not specified) and would not address one of the key problems - the market distortion in the Great 
Lakes Region. (IA, p. 61) 
 

Policy option 6 is considered to be mid-way in terms of effectiveness between the least effective options 1,2 
and 5, and most effective 3 and 4. (IA, p. 61) 
 
Options 3 and 4 are therefore chosen for further comparison in terms of their broader impacts. Under a 
mandatory scheme compared to a voluntary one, the IA finds that although participation would increase, 
benefits would not necessarily be maximised (IA, p. 53). Option 3 is therefore assessed to be favourable, as 
it carries less administrative burden for importers. (IA, p. 61) 
 
The Commission's preferred option is option 3, which is assessed to have the highest rate of effectiveness (IA, 
p. 61). 
 
Scope of the Impact Assessment 
The IA examines each of the following impacts: economic, social, environmental, IT, administrative, as well as 
weighing up costs and benefits. 
 
Economic impact  
If no EU action is taken there is expected to be an adverse economic impact for the Great Lakes region as 
market distortion would be likely to worsen (IA, p. 41). 
 

Positive contributions of options 1 and 2 to reducing market distortion are expected to be limited. The options 
do not address all of the set objectives and it is implied that not all companies are expected to successfully 
take up due diligence (IA, p. 42). Therefore, some of them may face downstream clients switching to other 
suppliers with negative economic consequences (IA, p. 43). 
 
Under option 3, those choosing to self-certify will incur costs associated with such activities as risk mitigation, 
switching supplier, reporting and IT systems. (IA, p. 47). The costs for companies already applying due diligence 
within the framework of USA DFA are estimated around EUR 13 000 as initial costs for due diligence and 
reporting efforts, and EUR 2700 for recurring efforts. These costs are considered to be relatively low, according 
to the IA (Annex I, p. 19) and there should not be any significant impact on the competitiveness of EU 
industries. The market is gradually expected to offer incentives for self-certification, such as a premium on 
certified products (IA, p. 49). EU companies are also expected to better serve US clients' due diligence requests 
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under option 3, as the regulation is in line with the US DFA, and thus could expect to keep these clients (IA, 
p. 49). 
 
The IA notes that, due to the voluntary nature of option 3, the overall costs of due diligence for EU importers 
will depend upon the exact participation rate and also the cost in relation to company turnover (IA, p. 48). 
 

Regarding option 4, the more binding the regulation, the more market distortions there are likely to be (IA, 
p. 53). The regulation may provide incentive for some EU downstream product manufacturers to avoid buying 
certified EU materials and instead shift their production to outside the EU where due diligence requirements 
do not exist. (IA, p. 53) Therefore competitiveness in these sectors could be affected (IA, p. 53). Businesses 
may also seek the least burdensome ways of complying, for example, by avoiding sourcing from conflict-
affected and high risk areas. These areas might therefore experience a relative fall in demand (IA, p. 53). 
 

Self-certification under options 3 and 4 is expected to incur associated costs. Nevertheless, such costs are 
expected to be manageable (IA, p. 47). 
 

Option 5 would directly refer to approximately 1000 EU-listed companies in the relevant industry sectors, and 
indirectly affect up to 800 000 EU downstream companies, 99 per cent of which would be SMEs. (IA, p. 56) 
There would also be an excessive burden on EU industries using 3Ts and gold. The IA finds that this option 
could easily become 'unworkable' due to the large number of companies involved and the length of related 
supply chains (IA, p. 56). 
 

The limiting of the availability of imported non-certified products in option 6, 'could potentially lead to an 
increase in price for certified minerals’ (IA, p. 59). Therefore the delocalisation of smelters/refiners may 
potentially be an issue and lead to a negative economic impact (IA, p. 59). 
 
Social impact 
Options 3 and 5 would have a limited positive impact upon job creation in the areas of audit, consulting, training 
etc., although a noticeable impact on overall EU employment would not be expected (IA, pp. 49 and 57). 
 

In the case of option 3, there would be significant positive impacts in the GLR which could include increased 
government revenue through taxation, reduced corruption, more sustainable development and environmental 
protection, increased prospects for jobs and private investment. There is also the potential for this to translate 
into improved public services and benefits for local communities (IA, pp. 49-50). 
 

The EU initiatives proposed under option 4 and option 5 could create a potential de facto embargo, resulting 
from disengagement with conflict zones. This would lead to an increase in conflict mineral smuggling into 
neighbouring regions. A fall in mineral exports could then lower the chance for economic and social 
development in the affected regions, and worsen conditions in the mines. It was decided that considerable 
capacity building measures would be required to mitigate this (IA, pp. 54 and 57). 
 

Option 6 could be problematic for the overall employment situation in the EU if important mineral consuming 
countries were not to participate, as smelters and refiners might delocalise (IA, p. 59). 
 
Environmental impact 
Option 1 & 2 are considered to have no environmental impact, although there is no mention in the IA of how 
this conclusion was reached. (IA, p. 43 and 44). Some respondents to the consultation considered that the 
scheme proposed under option 3 would contribute to strengthen environmental aspects (IA, p. 50). Options 4 
and 5 could have a potential negative impact on the environment, if operators replacing companies that have 
redirected their sourcing elsewhere are less environmentally responsible. (IA, p. 54 and 57). The IA does not 
explore this aspect any further.  
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IT impact on public procurement contracts 
Information Communications Technology implications regarding the European Commission’s public 
procurement contracts for IT hardware are applicable to options 3, 4, 5 and 6. (IA, p. 50-51). For example, the 
costs related to these contracts amount to EUR 7000 for DG DIGIT budget per annum (0.014% of its total 
annual budget) (IA, p. 43). For all options there would be low implementation complexity at a low budget for 
Member States and concerned companies. There would be negligible fees or costs in terms of staff time for EU 
institutions. (IA, p. 50). 
 

Cost-benefit analysis 
The IA recognises that some of the benefits for companies participating in self-certification are likely to be 
unquantifiable, for example an improvement in public image, Corporate Social Responsibility (CSR) and 
consumer satisfaction. (IA, p. 47). 
 

Over 80 per cent of business respondents indicated that they were interested in responsible sourcing - 
indicating that the benefits for companies are expected to exceed the cost. (IA, p. 47). If all of the roughly 400 
EU importers, such as smelters, traders and manufacturers, were to take up due diligence voluntarily, the total 
cost would be EUR 5.4 million, and recurrent annual cost — EUR 1.1 million (IA, p. 47). 
 
Subsidiarity / proportionality  
External trade is an exclusive EU competence, and therefore the subsidiarity principle does not apply 
(Article 207 TFEU). Option 5, however, is based on Articles 50 (freedom of establishment) and 114 
(approximation of laws), but no reference is made to subsidiarity here (IA, p. 29). 
 
Budgetary or public finance implications 
The IA compares the levels of administrative cost imposed by each of the options to the European Commission 
and EU Member States. Generally, public costs are associated with promotion via the National Contact Points 
(NCP) and the Enterprise Europe Network. There is also an expected level of cost for Member State public 
authorities and European Commission public procurement contracts, but these would be small cost increases 
that would not be passed on to the final consumer (IA, p. 43).  
 
SME test / Competitiveness 
A separate SME test has not been carried out; instead this has been assessed within the overall economic 
impact of the various options. The analysis of the impact on SMEs is therefore brief. Comparing preferred 
options 3 and 4 in terms of their administrative burden for SMEs, option 3 is assessed to be the least 
burdensome as it affects those companies that decide to opt for self-certification based on their own cost-
benefit analysis (IA, p. 47). Contrary to this, option 4 imposes requirements (IA, p. 53).The IA provides a table 
under Option 3 which gives an overview of costs (from annual turnover) to SMEs per industry sector in which 
the SMEs operate (IA, p. 48). Under option 5, the IA mentions that 99 per cent of the affected companies 
would be SMEs (IA, p. 56). Recurrent costs of complying with due diligence do tend to be slightly higher for 
SMEs than for larger companies (IA, p. 47). However, although the impact on SMEs is somewhat greater, these 
costs are expected to be manageable, with no significant impact on competitiveness (IA, p. 47). 
 
Simplification and other regulatory implications  
The Explanatory Memorandum lists the following existing EU initiatives in relation to natural resources, 
financial transparency and conflict-sensitive management of international diamond trade and forestry (p. 3):  

- Council Regulation (EC) No 2368/2002 of 20 December 2002 implementing the Kimberley Process 
certification scheme for the international trade in rough diamonds; 

- Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October 2010 
laying down the obligations of operators who place timber and timber products on the market; 

- Directive 2013/34/EU of the European Parliament and the Council of 26 June 2013 on the annual 
financial statements, consolidated financial statements and related reports of certain types of 
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undertakings, amending Directive 2006/43/EC of the European Parliament and the Council and 
repealing Council Directives 78/660/EEC and 83/349/EEC. 

 
The Kimberley Process scheme is reflected in Option 6 — importation ban of conflict minerals (IA, p. 39), but 
no comment is made on how exactly the existing EU initiatives will interact with the new proposal. Other than 
referring to the existing similar measures above, the IA does not identify any simplification or other EU 
regulatory measures affecting the proposal. 
 
Relations with third countries  
The three main objectives of the proposal (see the Objectives section above) directly affect third countries: 
from the conflict regions themselves and the conditions of the affected population therein (especially the 
Greater Lake region), to both upstream and downstream operating international businesses, and European 
businesses operating internationally. Nevertheless, the IA does not provide a separate part on third countries 
in the analysis, and there is no explicit treatment of any development aspects.  
 
The IA claims that apart from the US, ‘other third countries are not expected to promote the uptake of due 
diligence by their operators’ (IA, p., 34). At the same time, the proposed Regulation aims to improve the 
situation in the mining sector in the conflict areas, and also the goal of the OECD guidelines is to ‘help improve 
working conditions in producer countries’ (Annex II, p. 36). However, it should be added that stakeholder 
consultation pointed to a significant weakness in application of the OECD Guidance regarding ‘the lack of an 
objective and measureable definition’ of what areas can actually be considered as high-risk and conflict-
affected areas (Annex II, p. 36). The IA explains that in case the situation in the EU remains unchanged, the 
likely outcomes in the affected regions would be continuous conflicts, political instability, and human rights 
abuses (IA, p. 41). 
 
Quality of data, research and analysis  
The Commission has relied on an external study for the assessment of impacts of the proposed Regulation. The 
full study is annexed to the IA report. The IA would nevertheless have benefited if more details had been 
analysed and presented within the main IA report itself. The data obtained via stakeholder consultations and 
desk research is comprehensive and interesting, but the IA is not always straightforward in presenting them. A 
lot of useful information is included in the Annexes, and its accessibility is thus somewhat limited. The IA 
includes under each option an analysis of the effectiveness of the option in achieving the objectives set, which 
is a useful approach. However, it could have merged the analysis of impacts by type, rather than by objective, 
which is the more comprehensible and usual approach adopted. A lot of useful analysis is included in the 
annexes, even though it could have been usefully incorporated into the main outline of the IA itself. The IA 
does not really explain why the 3T and gold are the minerals to which this initiative applies, and what is the 
situation regarding other minerals mined in conflict zones, other than by mentioning that the ‘OECD so far 
identified ores containing tin, tantalum, tungsten and gold [as] the minerals supporting armed groups’ (IA 
p. 18).  
 
Stakeholder consultation 
The main stakeholders include business operators (smelters, refiners, manufacturers, traders) in their 
respective industries (mining, metals, electronics, plastic and rubber, etc.), the Member State authorities, the 
third country mining sector and business operators, as well as consumers, citizens and unions (IA, p. 10). A 
public consultation was carried out between 27 March and 26 June 2013, which received 280 responses. It has 
to be noted that this number seems quite low compared to the number of companies affected under various 
options (73.2 per cent of responses to the stakeholder consultation came from the business sector; large 
companies represented 47.2 per cent of all replies and SMEs represented 23.4 per cent). Other responses 
came from the NGO sector, citizens, academics, unions and government authorities. All relevant sectors were 
represented and most answers originated in the EU, although there was a significant response from the US and 
DRC (IA, p. 10). The preferred option (Option 3 – voluntary self-certification) is supported by business 
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operators. Nevertheless, civil society organisations prefer option 5 (Directive based on OECD guidance 
establishing obligations for EU-listed companies), and 90 per cent of them are in favour of obligations for 
business actors (IA, p. 5). However, the IA evaluates that policy option 5, together with 1 and 2, are the least 
effective in order to achieve the declared objectives of the proposal (IA, p. 61).  
 
Stakeholders were also consulted by means of a workshop, and through numerous focused interviews. 
Annex II of the IA provides an interesting overview of the responses to the questionnaire, which is 
unfortunately less well presented in the IA itself. 
 
Results from the consultation are well represented in the IA, however, it is not entirely clear if they are fully 
taken into account when policy options are explained.  
 
Monitoring and evaluation 
The IA identifies clear monitoring indicators and specifies that monitoring of implementation will be carried 
out in co-operation with Member States, with relevant information to be gathered primarily by the Member 
States (IA, p. 66). 
 

The Commission is to inform the European Parliament and Council regularly on the progress of 
implementation, and is to undertake an intermediate evaluation of the new initiative within three years of its 
adoption. According to the results of the implementation analysis, a mandatory regulation may be considered 
in the future (IA, p. 66). Article 15 of the proposal foresees that Member States submit a report on 
implementation of the Regulation, and on that basis the Commission will draw up a report and submit it to the 
European Parliament and to the Council every three years. 
 
Commission Impact Assessment Board 
The IA Board issued its first, negative, opinion on the draft impact assessment in September 2013, 
recommending that the report be strengthened in a number of important respects.  
 
The resubmitted draft received a positive opinion in December 2013, in which it was acknowledged that the 
report had been enhanced along the lines of the Board's recommendations. However, further improvement 
was still deemed necessary in a number of respects, including the strengthening of the problem description 
and baseline scenario, giving more detailed assessment of policy options, and better assessment and 
comparison of the impacts. DG TRADE appears to have largely followed the Board’s recommendations in these 
areas.  
 
Coherence between the Commission's legislative proposal and IA  
The proposal and the preferred option in the IA appear to correspond. It should be noted that a certain bias is 
shown throughout the IA towards the preferred option (Option 3), which is explained in much more detail than 
the others. 
 
Conclusion 
The overall quality of the IA is good; however, it is regrettable that the wealth of core information included in 
Annexes is not fully exploited in the analysis of the policy options and possible impacts. More readily available 
synthesis and analysis of data could have been presented in the body of the IA for better readability. Finally, it 
should be noted that the usefulness of some options, for example, Options 1 and 2, is not clear, as the 
comparison tables (on pp. 62 and 63) show that few of the declared objectives could realistically have been 
met by these options. 

 
Prepared for the Committee on International Trade (INTA). 
Author: Lindsay Allan and Laura Zandersone  
December 2014 - PE 528.797 
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Initial Appraisal of a European Commission Impact Assessment 
 

Review of the school distribution programmes 
 in the area of agriculture 

 
Impact Assessment (SWD (2014) 28 final, SWD (2014) 29 final (summary)) of a Commission proposal for a 

Regulation of the European Parliament and of the Council amending Regulation (EU) n° 1308/2013 and 
Regulation (EU) n° 1306/2013 as regards the aid scheme for the supply of fruit and vegetables, bananas and 

milk in the educational establishments (COM (2014) 32 final) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal, submitted on 30 January 2014. 
 
Under the EU's Common Agricultural Policy (CAP), there are currently two voluntary programmes specifically 
targeting children in school settings. The European School Milk Scheme (SMS), implemented since 1977, has 
been providing school children with dairy products, while the more recent School Fruit Scheme (SFS) has been 
co-financing the distribution of fruit and vegetable and banana products since the 2009/2010 school year. In 
the school year 2010/2011, the schemes have together benefited more than 25 million children across 
participating Member States (24 for SFS and 26 for SMS), distributing around 43 000 tons of fruit and 
vegetables and 300 000 tons of milk and milk products. 
 
While the two schemes have developed independently and operate within separate legal and financial 
frameworks, they both share the objective of increasing the consumption of the above products in the short 
term, whilst having an educational influence on healthy eating habits in the long term in the context of 
increasing obesity and malnourishment. According to recent data, the consumption of fresh fruit and 
vegetable is on the decline, falling by an aggregate 9.4 per cent for fruits and 10.3 per cent for vegetables in 
the period 2005-2010. The estimated consumption of drinking milk decreased by 5 per cent between 2003 and 
2011151. There is also abundant evidence that the average daily intake of fruit and vegetable and dairy 
products among European adolescents is below recommended levels: boys reach only 30 per cent and 40 per 
cent of the recommendations for fruit and vegetables respectively, while girls reach 35 per cent and 50 per 
cent; for milk products, the figures are 70 per cent for boys and 60 per cent for girls152. This situation is 
exacerbated among others by the modern consumption trends, notably by younger age groups, towards highly 
processed and convenience products which are often high in added sugars, salt and fat to the detriment of 
basic foodstuffs and the nutritional quality of diets.  
 
Despite the positive embedding of the schemes in schools and the recognition of their potential in reaching 
the stated objectives, conclusions from the European Court of Auditors special report of 2011153, and external 
evaluations of both schemes154, underlined weaknesses in their design and inefficiencies in their functioning.  
These limit the impact of the schemes, both in encouraging consumption in the short term, and in bringing 
about a longer term change in eating habits. While the CAP 2020 political agreement on the reform of the CAP 
included a number of changes aimed at improving the effectiveness of the school schemes, the Commission 
considers that there are still some significant problems that need to be addressed concerning the structure of 
the SMS and the lack of coordination, consistency and common identity between it and the SFS. It is this that 

                                                           
151 IA, p. 13. 
152 IA p. 14.  
153 Court of Auditors Special report No 10 of 2011 ‘Are the School Milk and School Fruit Schemes effective?’ 
154 External evaluations of the SFS (2012) and the SMS (2013) conducted by AFC Consulting Group AG and CO Concept.  
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has triggered the present review of the legal framework governing the distribution of agricultural products in 
schools. 
 
Problem definition 
On the basis of the conclusions of the Court of Auditors' special report and the external evaluations of the SFS 
and SMS referred to above, the IA identifies the following three sets of problems in the functioning of the 
current schemes155: 
 
1. The gap between the set-up of the schemes and the objectives: while both schemes aim to produce a 

sustainable change in children's eating habits through their educational dimension, this objective is being 
addressed differently in the two schemes: the educational dimension was built into the SFS from the 
beginning by making the participation in the scheme conditional on the existence of accompanying 
measures. These are however implemented differently and with varying levels of ambition as there are 
no specific EU rules on what constitutes a satisfactory accompanying measure.  For the SMS, the 
educational goal was only incorporated in the EU legislation in 2008 when the scheme was last reformed, 
without however providing for compulsory use of specific educational tools, thus impacting on the ability 
of the scheme to reach the set objectives. The gap between the educational settings of both schemes will 
be even greater with the CAP 2020 changes which make educational measures under the SFS eligible for 
EU co-financing. An additional issue lies in the low visibility of the SMS because of the weak link between 
the products distributed and the scheme. Finally, the evaluation and monitoring systems of the schemes 
need improvements to be able to measure their effectiveness as they are both lacking sufficient impact 
and result indicators. 
 

2. A lack of coordination and consistency between the two schemes which does not stimulate 
management efficiency and has a negative impact on the effectiveness of the schemes as a whole. This 
problem stems from the different legal and financial frameworks, market differences between the 
products and their supply systems, and institutional deficiencies due to the fact that, in many cases, the 
national authorities managing the two schemes are different. 
 

3. Deficiencies limiting the immediate impact of spending: these deficiencies are either common to the 
two schemes, such as high administrative and organisational burden, or specific for the SFS (budgetary 
under- execution of around 30 per cent and big disparities in the costs for products involved in the 
distribution) or for the SMS (low cost-benefit ratio caused by low EU subsidy level in relation to 
implementation costs, potential deadweight effect156). 

 
The IA makes a detailed presentation of the problems and their drivers, which are summarised in a 
comprehensive problem tree and substantiated by evidence resulting from the external evaluations and other 
available studies. Nevertheless, the concrete problems stemming from uncoordinated schemes do not appear 
to be sufficiently evidenced, using examples in this regard of related implementation difficulties at national 
level.  
 
The key elements of both schemes are set out in a comparative table and their direct, long-term and public 
health impacts are extensively discussed, relying notably on scientific articles and WHO publications. A useful 
annex is included concerning the consumption of fruit and vegetables and milk products in the Member States. 
This includes some data regarding children's consumption which, according to the Commission, is difficult to 
measure as secondary data is rare, thus complicating the collection of harmonized food consumption data by 
age-group at European level. The implementation of the two schemes in the participating Member States is 
also detailed in annex 3 of the IA. However, the presentation appears to lack information as to how EU funding 
compares to national contributions. This information would have been useful in order to obtain a clearer 
                                                           
155 IA, p. 19-27, IA executive summary p. 2-3. 
156 Deadweight refers to effects which would have arisen even if the intervention had not taken place. 
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picture of the eventual top-ups at national level and Member States' commitment to the schemes. No 
information is provided on the evolution of the consumption of the concerned products by children in the 
participating Member States.  
 
The Commission explains that the CAP 2020 proposal was adopted before the external evaluations of the 
current schemes were finalised and that the latter 'identified the need to make further improvements to both 
schemes to increase their management efficiency and effectiveness'157, justifying therefore the need for the 
present proposal. However, it remains unclear from the explanations provided why new action had to be taken 
now and not after the 2017 evaluations (which would have taken into account the CAP 2020 changes). 
 
Objectives of the legislative proposal 
The general objectives of the Commission proposal are to durably increase the consumption of fruit and 
vegetable and milk products and to contribute to the wider public health objectives of reducing  obesity and 
diet related diseases by shaping healthier diets.  
 
To that effect, the Commission sets the target of achieving a 15 per cent increase in the direct consumption of 
fruit and vegetable and milk products arising from the school schemes and the distribution of products and a 5 
per cent increase in indirect consumption (out of school or on non-distribution days). No target is set for the 
general public health objectives. 
 
With a view to attaining the overall objectives, the following specific and operational objectives are set:  
1. Refocus the current set-up towards the long-term objectives with a view to equipping both schemes with 

educational tools, the target being to reach a level of 15-20 per cent for accompanying measures out of 
the budget used. 
 

2. Contribute to reconnecting young citizens with food and its source, the aim being to achieve increased 
knowledge, attitudes and preferences by reaching a target of 60 per cent of eligible accompanying 
measures dedicated to agriculture and agricultural products out of the total number of measures 
implemented.  

 

These specific objectives translate into the following operational objectives aimed at: 
− boosting and consolidating the educational dimension of the current regimes through compulsory    

educational tools; 
− increasing the link between the products and the scheme (the EU added value) by reviewing the 

modalities of distribution to increase the visibility and EU added value and the requirements of 
information tools to accompany distribution; 

− developing a common evaluation methodology for the EU and MS evaluations and annual 
monitoring of outputs by introducing obligatory national evaluations over a 5-year period, 
improving annual monitoring reports and developing impact and result indicators to measure the 
long term impact. 

 

3. Unify and consolidate the current separate legal and financial frameworks and increase the visibility of 
EU intervention, the target being to have one common strategy per Member State involved in the 
distribution of both products. The operational objectives would be to: 

− increase synergies between the two current schemes and their management efficiency 
(prioritization by Member States of school intervention for the products in question based on 
nutritional needs (by region, age group, social status and similar); 

− increase the visibility of the EU schemes by designing an EU-wide communication campaign and 
dedicated website. 
 

                                                           
157 IA, p. 7. 
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4. Increase the efficiency of the spending dedicated to the promotion of the consumption of agricultural 
products in schools, with the target of using the full potential dedicated to the fruit and vegetable 
distribution annually. The target for the milk expenditure would be to maintain the current average take-
up and avoid significant decreases. The target for the reduction of administrative and organisational 
burden is to reduce the information obligations and processes by 30 per cent for Member States and 
beneficiaries, which will increase the cost-benefit of implementing the schemes. The operational 
objectives in this case are to: 

− improve the conditions affecting the use of the budgetary potential by revisiting the financing 
arrangements of the schemes; 

− simplify the legal framework and reduce the administrative/organisational burden.  
 

Range of options considered 
The IA considered three policy options158: 
 

1. Option 1: CAP 2020 - the status quo: the current situation with two separate schemes, SMS and SFS, is kept, 
together with the changes foreseen by the CAP 2020 proposal: Changes proposed for SFS aim at increasing the 
overall budget of the Scheme from 90 to 150 million euros, raising the EU co-financing rates from 50/75 per 
cent to 75/90 per cent and making the obligatory accompanying measures eligible for EU co-financing 
(currently they are financed exclusively from national, public or private funds). Changes to the SMS provisions 
foresee the introduction of national or regional strategies and voluntary accompanying measures. The 
financing arrangements are kept unchanged with the EU contribution limited to the aid per product (18.5 
euros/100 kg) and no overall ceiling on EU expenditure. 
 

2. Option 2: Adjustment: Under this option, further adjustments and changes going beyond the CAP 2020 
proposal would be envisaged in order to achieve a greater level of synergies between SFS and SMS but by 
maintaining the separate financial and legal framework, the CAP 2020 financing arrangements as well as the 
choice of products distributed. This option would entail a more significant revision of the SMS. Greater 
synergies between the schemes could be achieved by  means of: regulatory requirements set at the EU level, 
such as a requirement for a common strategy for both schemes, including obligatory accompanying measures 
for the SMS, targeting, common communication measures (common poster, campaigns), merger of 
administrative requirements related to the aid applications, controls and other procedures; practical synergies 
which Member States could achieve themselves (subsidiarity) in the organisation and logistics of distribution, 
controls, reporting and similar; exchanges of views through joint annual meetings between authorities in 
charge of implementation and stakeholders, as well as through the creation of a common Group of Experts 
providing technical and scientific advice to the Commission (already in place for the SFS). 
 

3. Option 3: New Framework: This option foresees a common legal and financial framework based on three 
pillars:   

− Strengthened educational dimension through common accompanying measures to accompany the 
distribution of products: the Commission would draw up the list of eligible measures and costs, 
leaving the Member States the choice of particular solutions that best suit their needs. These 
measures would have a strong educational dimension with a focus on agricultural issues, 
nutrition/health and environment issues and could occasionally include a wider choice of agricultural 
products in thematic measures (to be approved by national health authorities).  

− Limitation of the distribution to fresh fruit and vegetables (including bananas) and drinking milk only.  
− Common financing framework with a limited overall EU budget of 230 million euros (CAP 2020 

neutral) with two separate budgets for fruit and vegetables (150 million euros) and milk (80 million 
euros), the introduction of a ceiling for milk being new. The overall budget would be allocated to 
Member States in separate envelopes for fruit and vegetables and for milk, with a possible transfer 
between them (prioritisation of intervention through strategies); limitation of the EU contribution 
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through a fixed aid per portion of fruit and vegetables and aid per kg for milk (this would abolish the 
principle of co-financing for the SFS); an increase in the EU subsidy for milk in order to reduce the 
deadweight effect and increase the cost-benefit of distribution. 

 
According to the IA, 'an EU-wide communication campaign would be envisaged for all options to bring visibility 
to the CAP school regime, bring it closer to children with communication tools, and promote EU initiatives in 
the area of health, food, agriculture and physical activity'159. No further details are given in the IA regarding 
this campaign.  
 
The following four options were discarded: discontinuation of the intervention at the EU level (no policy), 
discontinuation of the SMS programme only, new framework focused exclusively on the disadvantaged socio-
economic groups (discarded as Member States are better placed to decide on their target groups according to 
their needs), new framework with the regular distribution of a wider choice of agricultural products in addition 
to the current fruit and vegetables and milk products (discarded because it would be operationally difficult to 
implement and not proportionate as it would create additional burdens for schools). 
 
After comparing the options against their effectiveness, efficiency and coherence in meeting the set 
objectives, the Commission concludes that the preferred option is option 3.  
 
Scope of the Impact Assessment 
The IA makes a comprehensive and detailed analysis of the impacts of all options, describing in each case the 
situation of each scheme. All three options are assessed for their economic impacts (direct and indirect impact 
on demand, long term impact on demand, consumption, farmers' income and prices, innovation, trade with 
third countries) their social impacts (public health, social and territorial balance, employment and job creation) 
their environmental impacts, their budgetary impacts and their administrative costs and burden.  
 
However, a certain number of aspects seem to lack sufficient explanations: in this regard, the decision to 
depart from the scope of the existing schemes and to limit the scope of the new framework to fresh fruit and 
vegetables (including bananas) and drinking milk only does not appear to be sufficiently substantiated, the 
Commission merely indicating that this reflects the most frequent current practice and that it will entail a 
reduction of administrative burden for applicants. Very little information is actually provided on the number of 
Member States distributing processed products or the share of these (the Commission says that the share of 
processed fruit and vegetables varied from approximately 1 per cent in North Rhine-Westphalia to 62 per cent 
in Slovakia160). The IA also does not discuss what the impacts of a reduced range of products would be and 
which Member States would be most impacted. Also, no evidence is provided of the current  administrative 
burden that the distribution of a wider range of products implies. Furthermore, the IA does not explain how 
the proposed limitation will take into account children's preferences and behaviours towards the products in 
question (which evolve also according to age) or national traditions, eating habits and culture.  
 
The changes brought to the financing framework, in particular the evolution from a co-financing system to a 
fixed aid per portion for the SFS, are presented solely from a positive perspective (expected higher 
participation of regions and/or Member States in economic difficulties, reduction of the disparities in the price 
of products distributed and simplification in terms of management) without any discussion of any potential 
negative effects. In particular, the IA does not discuss at all the risk that a fixed amount of aid may result in 
cheaper, lower-quality products being subsidised or that in the absence of national top-up to the EU subsidy, 
high parental contribution will be required, therefore jeopardizing the success of the scheme. The Commission 
simply assumes in this respect that 'Member States will continue providing similar or even higher amounts of 
national top-ups due to the increased attractiveness of the programme and reduced 
administrative/organisational burdens. So the abolition of obligatory national co-financing for the F&V [fruit 
and vegetables] will most likely not have an impact on the overall funds available and consequently the 
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volumes of products distributed'. The Commission refers in that respect to the SMS where 'even in the 
absence of obligatory national co-financing national top-ups have been high (even though not for all Member 
States)'161. On the other hand, the summary of the SMS external evaluation annexed to the IA indicates that 
'empirical research shows that the participation in the scheme increases drastically if the products are 
provided for free' and that it is 'therefore advisable to discuss alternative financing models, for example a co-
financing approach'162.  
 

In addition, the IA assumes a 30 per cent administrative burden reduction in the case of the setting up of 
common procedures for the selection/approval of aid applicants, distribution of products, aid payment, 
administrative controls, on the spot checks and information about the schemes. However, the difficulties 
mentioned by stakeholders in establishing such logistical and distributional synergies, given the inherent 
differences in the products to be distributed, although mentioned, are not further discussed.  The IA also does 
not appear sufficiently to discuss or quantify the increase in the administrative burden for national 
administrations or schools (should they be in charge of the implementation) arising from the mandatory 
common accompanying measures, the involvement of national health authorities and monitoring and 
reporting obligations (in particular regarding the quantity of data to be collected). 
 

Also, potential impacts of the flexibility in moving the earmarked funds between the schemes are not 
assessed. Finally, the contribution of the schemes to social and territorial balance and the claimed 
environmental advantages of option 3 are insufficiently discussed and evidenced. 
 

Subsidiarity / proportionality 
The EU right to act is set out in articles 38 to 44 TFEU, article 38 stipulating that 'the Union shall define and 
implement a common agriculture and fisheries policy'. The present proposal is based on articles 42 and 43 (2) 
TFEU163. The Commission explains that both schemes were designed to 'bring young consumers to appreciate 
fruit and vegetables and milk products, thus contributing to stabilising and enhancing respective markets in 
accordance with the CAP objectives'164. The Commission adds that the arguments in favour of EU action at the 
time are still valid today in a context of declining consumption of the above products and changes in the 
consumption patterns towards highly processed food, leading to overweight and obesity among children. EU 
involvement is considered necessary as Member States would not be able to tackle these problems through 
their own resources, either at the national or regional level, an EU framework providing the funding necessary 
to implement valuable initiatives across the EU. The Commission argues that the EU regime also provides 
additional added value on top of already existing national schemes as it leads to continuous knowledge, 
transparency, and experience transfer among participating Member States. Finally, the Commission explains 
that the ‘school regimes respect the subsidiarity principle, with the participation of Member States in the 
schemes being optional and a wide discretion given to Member States in designing and implementing their 
schemes’165. 
 

No reasoned opinions were tabled by any of the national parliaments.  
 

Budgetary or public finance implications 
The budgetary impacts of each option are assessed in the analysis of impacts. Regarding the preferred ‘new 
framework’ option, the IA indicates that this option will be budgetary neutral for the EU (the EU budget will 
remain as estimated for the CAP 2020 reform) and will remove uncertainties by introducing the overall limit on 
the EU expenditure for the school schemes (overall EU budget of 230 million euros: 150 million euros for the 
SFS and 80 million euros for the SMS). The IA argues that the abolition of the co-financing principle and the 
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introduction of a fixed aid per portion will be beneficial as it will imply a simplification in the management of 
the scheme. Under the preferred option, administrative burden is expected to be reduced by 30 per cent (from 
54 to 39 obligations).  
 

SME test / Competitiveness 
No SME test is performed in the IA and competitiveness is not addressed either. However, the impact of the 
options on farmers’ income and prices are assessed, with no significant consequences being found. The IA 
simply indicates that the ‘introduction of a flat rate per portion for fresh fruit and vegetables will bring a more 
level playing field as regards the price of products distributed under the scheme, which could be felt by the 
producers if products are sourced directly’166. 
 

Simplification and other regulatory implications 
The proposal amends parts of two CAP regulations (Regulation n°1308/2013167 and Regulation n° 
1306/2013168) and merges two EU support schemes. Merging the schemes would save on administrative costs 
as it would create a common administrative framework and unified procedures to access the funds. Further 
simplification would also arise from the limitation of the scope of the scheme to two products and the 
introduction of a fixed aid per portion. 
 

Relations with third countries 
The IA briefly assesses the impact arising from school schemes on trade with third countries, concluding that 
this impact is not significant in light of the small quantities of products involved and the sourcing of products 
(mostly local/regional for both schemes).  
 

Quality of data, research and analysis 
The IA mainly relies on the external evaluations of the SFS (2012) and the SMS (2013) as well as on the 
recommendations made in the 2011 Court of Auditors special report on the effectiveness of the schemes. The 
assessment and quantification of the administrative burden of the schemes is based on a 2011 report by 
CEPS169 and is presented in detail in annex 6 of the IA. The analysis in the IA is further supported by references 
to articles and surveys related to child nutrition, including WHO publications, as well as to the effectiveness of 
farm to school programmes, notably in the US. Although the IA is rather well documented, it appears to lack 
sufficient examples of national experiences with the schemes and, in particular, difficulties related to the lack 
of coordination between them. Furthermore, considering the change in the financial regime, it would have 
been useful to know how EU funding compares to national contributions. Moreover, the analysis of impacts 
appears overly positive with little or no indications of potential downsides to the changes proposed. 
Stakeholders concerns regarding the different logistics and distribution are not addressed.  
 

Stakeholder consultation 
The Commission indicates that the IA was preceded by a public consultation which ran for 12 weeks and closed 
on 22 April 2013. The consultation was conducted on the basis of a consultation paper which solicited input 
from the public through 9 open-ended questions relating to the formulation of the problems to tackle, the 
objectives of the review and possible scenarios to reach the objectives. 347 contributions were received, the 
majority from organisations or companies, followed by public authorities and citizens.  
 
The Commission also states that, in addition to the public consultation, separate meetings and hearings were 
organised, but no further information is provided in this regard. In particular, it is unclear if Member States, 

                                                           
166 IA, p. 52. 
167 Single Common Market Organisation Regulation, OJ L 347, 20.12.2013, p. 671. 
168 Regulation on the financing, management and monitoring of the Common Agricultural Policy, OJ L 347, 20.12.2013, p. 
549. 
169 Centre for European Political Studies (CEPS) Special report ‘Measurement of administrative burdens generated by 
European legislation, Administrative burden quantifications of School Fruit Scheme and School Milk Scheme’, 7 December 
2011 
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regional/local authorities and schools (which are often in charge of the implementation) were consulted on 
the options beyond the public consultation. The IA does not contain an annex with the summary of the 
consultation process as is usually the case. The result of the public consultation is only briefly summarised in a 
table in the IA: it concluded that an overwhelming majority of contributions agree with the problems and 
challenges identified in the consultation paper, that respondents highlighted additional problems such as 
administrative and organisational burdens, low subsidy level of the milk scheme making it unattractive and the 
lack of educational tools, and that there is broad recognition of the importance of accompanying measures. 
Regarding the preferred option, the IA indicates that the public consultation did not yield an overwhelming 
support for any of the options identified in the consultation paper, each of the three options receiving almost 
equal backing170, with option 2 (adjustment) receiving a very small advantage over the new framework option.   
It is interesting to note in this regard that the 'new framework option' put forward in the consultation paper 
made reference to a new framework with a wider choice of agricultural products in addition to the current 
fruit and vegetables and milk products (an option which was discarded in the final IA, the Commission 
favouring a limitation of the scope of the scheme) and did not seem to mention the proposed modifications to 
the financing framework. It is unclear from the IA if all relevant stakeholders were consulted on the preferred 
'new framework option' as it was ultimately designed and examined in the  IA. Generally speaking, the position 
of the different actors involved is not well reflected in the IA and their concerns are not sufficiently discussed.  
 

Monitoring and evaluation 
Data will be collected from Member States each year regarding the implementation of the programme. The 
monitoring will be carried out on the basis of the annual monitoring reports to measure the immediate 
outputs and monitor accompanying measures. The evaluation will consist of Member States' evaluation 
reports after five years of implementation; an external EU wide evaluation one year after the Member States' 
evaluation to assess overall effectiveness, efficiency and coherence, an EU group of expert to provide Member 
States and the Commission with advice and a study on long-term impact indicators. The IA contains a table 
with the key indicators that will be used to assess the progress in achieving the set objectives. 
 

Commission Impact Assessment Board 
The Commission Impact Assessment Board (IAB) delivered a positive opinion on the draft IA on 16 October 
2013, nevertheless making some recommendations for improvement regarding the problem definition, the 
clarification of the objectives and the EU added value, the presentation and assessment of the options and 
stakeholder views and monitoring arrangements. Most of these recommendations appear to have been taken 
into account, with the exception of the presentation of stakeholders' views which remains weak.  
 

Coherence between the Commission's legislative proposal and IA  
The IA and the legislative proposal appear to correspond. It is interesting to note that the IA does not discuss 
the criteria for the allocation of funds between the Member States, nor the conditions under which, and the 
percentage up to which, the Member States can transfer their allocations from one envelope to the other. 
 

Conclusions 
Overall, the IA appears to be well documented and researched. However, potential downsides to the various 
options could have been more fully examined and stakeholder positions and concerns more adequately 
presented and taken into consideration. More generally, the conclusion that there is a necessity to act now, 
before the changes brought by the CAP 2020 agreement are implemented and evaluated, would have 
benefited from further explanation and evidence.  
 
 
Prepared for the Committee on Agriculture (AGRI). 
Author: Alexia Maniaki-Griva  
January 2015 - PE 528.795 

                                                           
170 IA, p. 9. 
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Initial Appraisal of a European Commission Impact Assessment 
 

Prohibition on driftnet fisheries 
 
Impact Assessment (SWD (2014) 153, SWD (2014) 154 (summary)) of a Commission proposal for a Regulation 

of the European Parliament and of the Council laying down a prohibition on driftnet fisheries, amending Council 
Regulation (EC) No 850/98, (EC) No 812/2004, (EC) No 2187/2005 and (EC) No 1967/2006 and repealing 

Council regulation (EC) No 894/97 (COM (2014) 265) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal, submitted on 14 May 2014. 
 
In Council Regulation (EC) No 809/2007 a driftnet is defined as a gillnet ‘held on the sea surface or at a certain 
distance below it by floating devices, drifting with the current, either independently or with the boat to which 
it may be attached. It may be equipped with devices aiming to stabilise the net or to limit its drift171. Large-
scale driftnets (longer than 2.5 km, up to 50 km in extreme cases) for highly-migratory species in the EU are 
already prohibited by Council Regulation (EEC) No 345/92, ‘following the United Nations General Assembly 
(UNGA) Resolutions [adopted in 1989, 1990, and 1991], which called for a moratorium on large-scale pelagic 
driftnet fishing172 on the High Seas’ (Annex I, p. 50).  
 
Since 2002 all driftnets are prohibited when intended for the capture of species listed in Annex VIII of Council 
Regulation (EC) No 894/97173.  Since January 2008 it is forbidden to keep on board or use any kind of driftnets 
in the Baltic Sea, the Belts and the Sound.  
 
An international Agreement on the Conservation of Cetaceans in the Black Sea, Mediterranean Sea and 
Contiguous Atlantic Area (ACCOBAMS) serves as a cooperative tool for the conservation of marine biodiversity 
in the Mediterranean and Black Seas.174 The signatory states have agreed on ‘prohibiting to take on board or 
to use any driftnets in the Convention Area’ (IA, p. 35). Although the EU is not a signatory to this agreement, 
individual EU Member States are. 
 
The proposal under consideration concerns small-scale driftnet fisheries (2.5 km maximum length). Driftnet 
fisheries carried out exclusively in freshwater are not part of the initiative (IA, p. 34). 
 
‘Currently EU vessels are allowed to keep on board and use small-scale driftnets, except in the Baltic, provided 
that: a) their individual or total length is equal to or smaller than 2.5 km b) their use is not intended for the 
capture of species listed in Annex VIII of Regulation No 894/979 as amended by Regulation (EC) No 1239/985, 
and c) species listed in Annex VIII which have been caught in driftnets cannot be landed.’ (IA, p. 13). 
 
However, according to the Driftnets Roadmap175, 'implementation of the 2.5 km rule presented many practical 
implementation and control problems (e.g. using driftnets under the pretence of them being bottom set 
gillnets; high economic incentives to use long driftnet for large pelagic stocks with an associated low risk to be 
detected; cooperative behaviour among vessels, etc.) and did not stop the expansion of large-scale pelagic 
driftnets. Use of illegal driftnets and incidental taking of protected species continued to be reported in 
different EU regions particularly in the Mediterranean.’ The IA refers to rulings by the European Court of 
                                                           
171 Council Regulation (EC) No 809/2007Article 1, amending Article 11 of Council Regulation (EC) No 894/97 
172 Pelagic species are ‘fish species that swim in the upper part of the water column’ (IA Executive Summary , p. 3). 
173 Annex VIII of Regulation No 894/97 (repealed by this proposal) lists endangered species. 
174 http://www.accobams.org/ 
175 Driftnets Roadmap, p. 1 

http://www.accobams.org/


 124 

Justice against France and Italy concerning compliance problems for lack of control and enforcement of EU 
rules on driftnets and outlines the measures taken by those Member States as a result (IA, p. 15).  
 
Table 1 of the IA gives an overview from the EU fleet register of the countries whose vessels are carrying 
driftnets as main or second gear, namely: Bulgaria, Denmark, Finland, France (including its overseas 
territories), Greece, Ireland, Italy, Lithuania, the Netherlands, Portugal, Romania, Sweden, Slovenia and the UK 
(IA, pp. 18-19). Countries in which driftnet fishing is prohibited by national legislation are Spain, Greece, Malta, 
Cyprus and Croatia (IA, p. 23), whereas the countries reported to have small-scale driftnet fishing are: France, 
UK, Italy, Ireland, Portugal and Slovenia (IA, p. 9).  
 
Problem definition 
According to the IA, the main problem regarding driftnet fisheries is that there are difficulties in implementing 
the EU rules already in force ‘for highly migratory pelagic species, particularly in the Mediterranean for French 
and Italian vessels’ (IA, p. 14). ‘[C]ontrol and enforcement efforts are not producing the necessary results since 
the small scale nature of the activity makes it easy to adapt and find strategies to escape controls. Small scale 
driftnets are still allowed and the loopholes in the EU legislation facilitate their illegal use. This makes it 
extremely difficult for control authorities to have robust evidences of illegal activities and to finally enforce the 
rules.’ (Explanatory Memorandum, p. 2). 
 
The IA describes two main groups of problems:  

• Control and monitoring issues. These include the following aspects: lack of compulsory fishing 
authorisation; unclear language of Article 11a of Regulation (EC) No 894/97; and lack of specifications 
of the maximum mesh size for small-scale driftnets. (IA, pp. 30-31).  

• Environmental issues. These include the following aspects: unintended by-catch of endangered and 
protected species (especially of harbour porpoise176), and misuse by Member States and fishermen of 
the definition of driftnets, thus permitting the use of similar fishing gear that still endangers 
protected species, but does not strictly fall under the definition of driftnets. (IA, pp. 32-33). 

 
More specifically, the IA states that environmental problems include: ‘fisheries with a high-risk of incidental 
takings of strictly protected species’, ‘lack of common standardized technical specifications for gear’, ‘no 
specific obligations to ensure a proper control and scientific monitoring’, ‘high-demanding costs to control 
small-scale customised and seasonal fisheries’ for using driftnets, ‘high-risk of resurgence of problems of non-
compliance with UNGA Resolutions’ as they can be easily circumvented by using other similar types of fishing 
gear, and ‘the current definition of driftnet does not include’ new types of fishing gear. (IA, pp. 33-34). 
 
These problems are not clearly articulated in the IA. Their description is general and the underlying causes are 
intermingled with the problems that the proposal seeks to address. The priority ranking of problems is not 
clear. The distinction between the two categories of problems is also rather blurred: the issues described 
under control and monitoring actually seem to be technical problems (such as, for example, mesh size), 
whereas problems described under environmental issues would appear to fit better under control and 
monitoring problems (such as, for example, misuse of the definition of driftnets).  
 
It is not clear from the IA why only driftnets are considered as the main gear which threatens already 
endangered species of fish, marine animals or birds, as no description or comparison is given with other types 
of fishing gear, for example, fixed nets or trawls, or driftnets with different (smaller) mesh size. For example, 
the IA says that ‘unintended by-catch of the harbour porpoise in gillnet fisheries is believed to have a growing 
impact on the Baltic Sea population’ (IA, p. 32). Consequently, as driftnets are already banned in that area, the 
question might arise as to why the options analysed specifically target driftnets. 
 

                                                           
176 Phocoena phocoena. 
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The IA explains that there is a lack of comparable data. For example, the different ways that Member States 
classify various types of fishing vessels make it impossible to estimate the overall fleet size of driftnet fisheries 
in the EU. This difficulty is reflected in the confusing variety of figures quoted in the IA. Lack of adequate 
information is also making it difficult to determine the real extent of impacts on endangered species by 
driftnet fisheries (IA, p. 33). This seemingly rather fundamental difficulty with regard to inadequate data might 
perhaps have merited attention as a separate problem to be discussed in the IA. 
 
Objectives of the legislative proposal 
With regard to the general objectives of the initiative, the IA refers to the reformed CFP objectives, i.e. ‘to 
provide long-term sustainable environmental, economic and social conditions and contribute to the availability 
of food supplies’ by applying ‘the precautionary approach’ and implementing ‘the ecosystem-based approach 
to fisheries management to ensure that negative impacts of fishing activities on the marine ecosystems are 
limited’ (IA, p. 35). 
It lists the following specific policy objectives, although these might have been better categorised as 'general': 

• To address and eliminate any possible persisting environmental and conservation problems related to 
the use of small-scale driftnets in relation in particular to marine mammals, marine reptiles and 
seabirds. 

• To address and eliminate shortcomings in the EU legal framework that may undermine 
implementation and weaken control and enforcement, putting at risk proper implementation by 
Member States (e.g., scope, including the newly described trammel-driftnets) and EU compliance with 
international obligations. 

• To contribute to the objectives and targets for 'good environmental status' as established under the 
Marine Strategy Framework Directive (MSFD) as well as other conservation legislation, such as the 
Habitats Directive.’ (IA, p. 36) 

 
No operational objectives are listed. 
 
Range of options considered 
To address the objectives described in the IA, four policy options have been considered: 

• Option 1: maintenance of the status quo (baseline scenario); 
• Option 2: introduction of technical and control measures; 
• Option 3: selected ban of some driftnet fisheries; 
• Option 4: total ban on driftnets. (IA, p. 36). 

 
Under the baseline scenario, which is presented as a separate policy option, the IA considers that ‘the 
implementation weaknesses of the EU framework which have been detected will not be addressed’ (IA, p. 36).  
Option 2 concerns the introduction of a specific provision on additional technical measures for the fishing gear 
and control and monitoring aspects (IA, p. 37). The IA warns that the control system would be costly and 
complicated, but does not seem to explore this in great depth. Under option 3, ‘only the driftnet fisheries 
identified as being the most harmful to strictly protected species and/or not able to avoid unwanted by-
catches of unauthorised species (Annex VIII species) would be discontinued’ (IA, p. 38). The IA considers that 
this approach could be challenged as controversial, because of insufficient information about the real degree 
of harmfulness of driftnet fisheries (IA, p. 38). Again, this option is not offered as a seriously envisageable 
solution to the problems. 
 
Option 4 introduces a total ban on keeping on board and/or using driftnets as fishing gear. The IA suggests that 
this option would simplify the EU driftnet regime by simply prohibiting all activities of driftnet fishing. This 
approach is supported by Member States which do not practise driftnet fisheries, or which have banned them 
in their national legislation, or signed an international treaty, such as ACCOBAMS (IA, p. 38-39). 
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It is not clear why no combination of options, or parts of options, has been considered. For example, the 
identified misinterpretation and implementation problems seem to be directly addressed in only one option 
(option 2), which at the same time does not seem to address the eradication of environmental problems or the 
problem of inadequate data.  
 
The IA concludes that ‘Policy option 4 concerning a total ban on all kind of driftnet fisheries seems to be the 
preferred option’, pointing out that this option is also ‘supported by 52.5 per cent of the respondents to the 
public consultation, including fishermen associations and NGOs’ (IA, p. 46). It should be noted that only eight 
of the 40 replies considered came from the fishing sector (either as associations or individual fishermen), while 
23 were from NGOs. 
 
Scope of the Impact Assessment 
The IA analyses the social, economic and environmental impacts, as well as administrative burden. It provides 
a largely qualitative analysis, explaining that ‘due to the lack of sound specific data for most fisheries, no 
concrete estimates on quantitative impacts are available’ (IA, p. 39). Some detailed quantitative data is 
nevertheless provided for the UK and Italy (IA, pp. 27-29). The IA considers that the ‘overall socio-economic 
impact of the total ban’ would be ‘irrelevant at national and sub-regional level’, because ‘during past years 
numbers of vessels as well as the number of employees have been substantially decreasing’ (IA, p. 39). Given 
the lack of quantitative data referred to, this statement is surprisingly assured. The IA explains that driftnet 
fisheries are mostly seasonal, and most vessels are polyvalent, which will enable the fishermen to continue 
fishing with other types of authorised fishing gear (IA, p. 39). A table on page 40 shows that none of the 
options is expected to have a positive socio-economic impact. The IA suggests that the European Maritime 
Fisheries Fund (EMFF) could be used at each Member State’s discretion for the fishing vessels concerned to 
ease ‘the transition toward a total ban of the small-scale driftnet fisheries’ (IA, p. 46). One of the main 
problems with determining the real impact on the environment of the accidental capture of protected species 
of fish, seabirds and sea mammals, is the scarcity of information available (IA, p. 33). A table on page 41 
provides a qualitative comparison of the environmental impacts for each option, where option 3 and option 4 
are judged to be likely to have a positive impact on the environment — in that by simply prohibiting driftnets, 
the risk of by-catch would cease to exist (IA, p. 41). 
 
Subsidiarity / proportionality 
The proposal is based on Article 43(2) of the TFEU (establishment of provisions for the pursuit of the objectives 
of the CAP and CFP). According to Article 3 (1d) of the TFEU, conservation of marine resources and integration 
of environmental aspects into the fisheries policy fall under exclusive competence of the EU, and therefore the 
subsidiarity principle does not apply (IA, p. 34).  
 
Budgetary or public finance implications 
The IA claims that due to the lack of data it is not possible to make estimations of administrative costs for the 
Member States (IA, p. 42), although presumably individual Member States might be able to provide some 
indicative estimates of their own. Options 1 to 3 are estimated to involve a comparatively high administrative 
burden, for example, for adaptation and implementation of control measures in case of option 2, and for 
collection of information in case of option 3 (IA, p. 43). Option 4 is rated as having a positive impact in the long 
term, as the ‘simplified regime would require a less demanding control and monitoring targeting the driftnets 
and less fishing gears to administer’ (IA, p. 43).  
 
SME test / Competitiveness 
There is no SME test provided in the IA, nor any detailed indication of the number of SMEs or micro companies 
affected. It does touch briefly upon the competition problems among fishermen regarding options 2 and 3, (IA, 
pp. 44-45): ‘Under option 2 fishermen will badly accept micromanagement on technical characteristics of the 
gear including an accrued use of logbook and of vessel positioning systems though simpler than satellite Vessel 
Monitoring Systems’. ‘The same explanations would apply also for option 3 for the authorised vessels while 
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those banned would perceive it as unfair treatment.’ The IA suggests that option 4 ‘will be more acceptable by 
the fishermen because there will be no discrimination among them and could entail accompanying measures 
for the transition’.  
 
Simplification and other regulatory implications 
The proposal would amend three related regulations177 and repeal Council Regulation (EC) No 894/97. The 
Driftnets Roadmap did suggest a stand-alone piece of legislation as a possible option ‘which gathers all rules 
concerning driftnets in one act and repeals the existing instruments’ (Roadmap, p. 5), but this idea is not 
explored in the IA or offered by the new proposal. 
 
Relations with third countries 
The signatory EU Member States should comply with the international ACCOBAMS Agreement, and the IA 
mentions that the image of the EU would be affected if the EU Member States should breach this international 
agreement on fisheries by continuing illegal driftnet fishing (IA, p. 35). In this regard ‘[T]he USA has threatened 
commercial sanctions against EU Member States not complying with the rules (e.g. Italy)’ (IA, p. 14). The IA 
does not analyse the aspects of non-Union boats fishing in the EU waters, although the Proposal mentions that 
‘the full prohibition to take on board or use any kind of driftnets in all Union waters by all Union vessels 
whether they operate within Union waters or beyond, as well as by non-Union vessels in Union waters’ is 
necessary (Recital 16). 
 
Quality of data, research and analysis 
The Commission requested two external studies to be carried out on driftnet fisheries as a basis for the IA: a 
Study on Mediterranean driftnets dated 14 April, 2014178, and a Study on Small-Scale Driftnet Fisheries, dated 
8 May, 2014179. The draft IA considered by the IAB was dated 25 October 2013. This raises a question as to 
how far it was possible to integrate the findings of the studies into the IA. The IA does point out that the final 
meeting of the IA steering group of 16 October discussed the 'final draft report of a study in support of the 
review of existing EU legislation on regulating driftnet fisheries' and that 'this study provided substantive 
information for [the] impact assessment' (IA, p. 5), but it does not specify which study is referred to. The IA 
openly acknowledges the limitations of the information available, explaining that ‘full assessment of the 
potential impacts could not be done given that complete and comprehensive data sets are often not available 
or are inconsistent between Member States and over time’ (IA, p. 36). The explanatory memorandum of the 
proposal blames 'the limited sampling effort by the two studies' for the difficulty in obtaining a comprehensive 
view on current fishing activities and their environmental impact (Exp. Mem., p. 3), which would seem to 
suggest that some further work might have been justified in this respect. The language of the IA is rather  
imprecise in places, with words such as ‘might’ or  ‘seems to’ being used, not only to describe the possible 
impacts of the options, but also the background to the problems themselves. Nor is the IA always very clear as 
to whether the information provided concerns large or small scale driftnet fisheries, as the background 
description also gives a history of large-scale driftnet fisheries. The structural presentation itself could have 
been improved in places. Some pages contain references to scientific literature as if directly copied from the 
original studies without any further analysis (for example, see IA pp. 21-22). It is sometimes very difficult to 
follow, as references to the various Annexes mentioned are missing (it is unclear if the annexes referred to are 
to the IA, to the legislation to protect endangered species, or to the amended or repealed Regulations). No list 
of abbreviations or glossary is provided, although the IAB explicitly called for the latter, some footnotes are 
wrongly marked, and abbreviations are sometimes used without being explained in full.  

                                                           
177 Council Regulation (EC) No 850/98 for the conservation of fishery resources through technical measures for the 
protection of juveniles of marine organisms, (EC) No 812/2004 laying down measures concerning incidental catches of 
cetaceans in fisheries and amending Regulation (EC) No 88/98, and (EC) No 2187/2005 for the conservation of fishery 
resources through technical measures in the Baltic Sea, the Belts and the Sound, amending Regulation (EC) No 1434/98 and 
repealing Regulation (EC) No 88/98. 
178 Driftmed Study. 
179 Small-scale Driftnet Study. 

http://ec.europa.eu/fisheries/documentation/studies/driftmed/doc/driftmed-final-report_en.pdf
http://ec.europa.eu/fisheries/documentation/studies/small-scale-driftnet/doc/final-report_en.pdf
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Stakeholder consultation 
According to the Driftnets Roadmap, the sector affected by the new proposal will be owners, operators, and 
crews of all EU small-scale fishing vessels carrying out driftnet fisheries. The IA itself gives a good overview of 
the results of the stakeholder consultation. The main stakeholders are not clearly listed, but it can be 
concluded from the IA that they include fishermen, processing companies, environmental protection 
organisations and consumer organisations. Annex 1 (IA, p. 48) provides a summary report of the questionnaire 
and the answers to the public consultation. 
 
The IA recognizes that the participation rate in the public consultation, which initially ran from 27 March 2013 
to 28 June 2013, was low. The deadline was therefore prolonged to 15 September 2013 in an attempt to allow 
for increased participation. The IA explains that the Regional Advisory Councils (RACs)180 were formally 
informed of the public consultation in order to spread the information among their members (IA, p. 6). Despite 
these efforts, the total number of answers received was just 41, with most answers coming from Italy (27.5 per 
cent) (IA, p. 6). As mentioned earlier, the majority of replies were received from NGOs (57.5 per cent), and the 
fishing sector was represented by just 20 per cent of respondents (eight replies) (IA, p. 7). The IA nevertheless 
considers that the public consultation can be deemed acceptable in terms of ‘sectorial and environmental 
interests’, even though ‘the number of industry responses is relatively low’ (IA, p. 8). 
 
As far as dialogue with Member States is concerned, the IA provides a clear explanation of the various contacts 
made and responses received, in particular with regard to support given for permanent cessation and/or 
reconversion of vessels involved in driftnet fisheries, and on specific control, monitoring and surveillance 
activities (IA, p. 9). 
 
Monitoring and evaluation 
The IA explains that enforcement of the proposed regulation can be done via the existing evaluation systems 
under the Common Fisheries policy by making them function more efficiently (IA, p. 47). This is a little 
confusing, as option 2 of the IA was also intended to provide for removal of ‘poor implementation of the 
existing rules on driftnets’ (IA, p. 37). Some other frameworks of improved monitoring and control, as well as 
better data collection, are mentioned, however, namely the new European Maritime and Fisheries Fund 
(EMFF) and the Marine Strategy Framework Directive (MSFD) (IA, p. 47). The Commission also undertakes to 
create an expert group on compliance, which will ‘assess, facilitate and strengthen the implementation of, and 
compliance with, the obligations under the Union fisheries control system’ (IA, p. 47). There is no mention in 
the IA - or indeed the proposal - of any deadlines for evaluating the implementation and success of the 
proposed legislation. 
 
Commission Impact Assessment Board 
The Commission’s Impact Assessment Board (IAB) delivered a positive opinion on a draft version of the IA 
dated 25 October 2013181. In its opinion, the IAB highlighted several shortcomings, calling for it to:  

• Provide further evidence in support of the identified problems, including a clarification of the policy 
context and the dimension and scale of driftnet activities in the EU, as well as a better structuring of 
the problems; 

• Clarify the content of the policy options and provide further detail on each of them. In particular it 
called for a discussion of the proportionality of option 4 with clear reference to the views of the 
different stakeholder groups and in particular the views of operators and Member States concerned; 

                                                           
180 RACs are consisting of representatives of the fisheries sector, like fishermen and producers, as well as other 
stakeholders, like NGOs involving environmentalists and consumers. 
181 IAB Opinion on Impact Assessment on a proposal for a Regulation of the European Parliament and of the Council 
prohibiting the use of driftnets. 

http://ec.europa.eu/smart-regulation/impact/ia_carried_out/cia_2014_en.htm#mare
http://ec.europa.eu/smart-regulation/impact/ia_carried_out/cia_2014_en.htm#mare
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• Better assess the impacts by providing a more in-depth assessment of the impacts across all policy 
options, including further substantiating of the economic and financial impacts on fishermen and 
other operators, including on jobs and local communities, and the environment.  

 
The IA provides a very clear summary of the recommendations and its efforts to take account of them in the 
revised report ‘where the information was available’ (IA, p. 10). Even so, some of the issues identified in this 
appraisal would suggest that more could perhaps have been done to respond to some of the points made by 
the IAB.  
 
Coherence between the Commission's legislative proposal and IA 
The proposal seems to reflect the preferred option, in that it provides for a total ban on all driftnets. It does 
not, however, seem to address the problems identified in the IA with regard to the current lack of data or the 
uneven implementation of bans already in place. Nor is there any explicit provision for ex-post evaluation.  
 
Conclusions 
The overall impression is of an impact assessment prepared in some haste. Even if elements of the draft 
version of at least one of the two external studies commissioned were apparently used in its preparation, the 
timing of their completion seems to have been far from ideal. The IA is clearly hampered by the acknowledged 
lack of adequate data regarding the core problems. Although a genuine attempt has evidently been made to 
describe the current situation, and in particular to establish how many driftnet fisheries and vessels are 
concerned, the presentation of the various figures coming from different sources is confusing and does not 
provide a clear overview. Finally, other issues identified, such as, for example, the monitoring and control 
difficulties, some of which would presumably persist in case of a total ban, might have deserved further 
consideration in the context of the preferred option.  
 
 
Prepared for the Committee on Fisheries (PECH).  
Authors: Alison Davies and Laura Zandersone 
January 2015 - PE 528.812 
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Initial Appraisal of a European Commission Impact Assessment 
 

Multiannual plan for the Baltic Sea stocks  
of cod, herring and sprat 

 
Impact Assessment (SWD (2014) 291, SWD (2014) 290 (summary)) of a Commission proposal for a Regulation 
of the European Parliament and of the Council establishing a multiannual plan for the stocks of cod, herring 

and sprat in the Baltic Sea and the fisheries exploiting those stocks, amending Council Regulation (EC) No 
2187/2005 and repealing Council Regulation (EC) No 1098/2007 (COM (2014) 614) 

 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal, submitted on 6 October 2014. 
 
The main fisheries of the Baltic Sea region target cod, herring and sprat. While a management plan for the 
Baltic Sea cod stocks has been in place since 2007, stocks of herring and sprat are not yet covered. ‘The 
principal aim of fisheries management under the Common Fisheries Policy (CFP) is to ensure high long-term 
fishing yields for all stocks by 2015 where possible, and at the latest by 2020. This is referred to as maximum 
sustainable yield (MSY).’182 According to the scientific advice of the International Council for the Exploration of 
the Sea (ICES), the current rates of exploitation of some of the cod, herring, and sprat stocks ‘are not 
consistent with achieving maximum sustainable yield’ (Explanatory memorandum, p. 2). 
 
In order to achieve long term sustainability of fisheries, several approaches can be followed, including in 
particular the precautionary approach and the approach of MSY. The precautionary approach is intended to 
ensure that each fish stock is kept above a minimum stock size, known as precautionary biomass. In contrast, 
the MSY is normally defined in terms of the fish removed by fishing, which is known as fishing mortality (IA, 
p. 13). The amounts of fish allowed to be caught are determined by the Total Allowable Catch (TAC) — ‘the 
maximum biomass of fish that can be caught from a given stock in a given year’ (IA, p. 8).  
 
The idea behind the initiative to bring cod, herring and sprat stocks under one management plan stems from 
the inter-dependence of these stocks. For example, the IA explains that cod are predating on sprat, and to a 
lesser extent, herring, and that herring and sprat sometimes feed on the eggs of cod. The management of 
fisheries for cod can have an impact on fishing opportunities for sprat and herring, and vice versa (IA, p. 15).  
 
Decisions on TAC for fish stocks which are not subject to a management plan are politically negotiated every 
year, and, according to the Impact Assessment Board’s first opinion on the draft IA, are  ‘typically a 
compromise between the level advised by the scientists for stock conservation, and the higher level desired by 
the fishing interests’. 
 
The Proposal was originally prepared in 2012, but could not be presented because of two major legislative 
issues: the inter-institutional deadlock between the European Parliament and Council concerning paragraphs 2 
and 3 of Article 43 of the Treaty, and the reform of the CFP. Once Regulation (EU) No 1380/2013 on the 
Common Fisheries Policy had been adopted, requiring the creation of multiannual plans to establish 
quantifiable targets in terms of fishing mortality and/or spawning biomass, it was possible to present the 
current proposal again. In the light of these developments, the ‘management plan and the accompanying 
impact assessment have been updated accordingly’ (IA, p. 9). 
 

                                                           
182 European Commission, Fisheries, Managing fish stocks. 

http://ec.europa.eu/fisheries/cfp/fishing_rules/index_en.htm
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Problem definition 
The IA identifies two main problems with the current management regime: 
 

(1) ‘The fishing mortality consistent with MSY can often be substantially lower than the current fishing 
mortality on a given stock.’ (IA, p. 25) 

 

(2) ‘In some cases TACs have been exceeded so that catches have been much greater than intended. This 
has contributed to fishing mortality remaining above target values, and relatively low stock sizes, 
leading to reduced yields and income.’ (IA, p. 26) 

 
Both problems actually seem to describe a similar phenomenon: excessive fishing mortality, which is not 
compatible with the idea of long-term sustainable fisheries management. The IA briefly touches upon possible 
drivers of the problems (for example, the tendency to maximise the catch every year; political negotiations 
resulting in higher TACs; fishermen switching from cod to target pelagic stocks, and increased predation on 
sprat by cod), but no further information is given to describe the problems in more detail. 
 
The IA considers that the current management plan for cod is effective and that mortality of stocks has 
decreased ‘in recent years’ (IA, p. 26). There is, however, no reference to any data supporting this assertion. 
 
Objectives of the legislative proposal 
According to its Explanatory Memorandum, the general objective of the proposal is to establish a management 
plan for the Baltic stocks of cod, herring and sprat. The IA describes it as being ‘to ensure sustainable 
exploitation of stocks at levels that will deliver the highest possible long term yields with a low probability that 
the stocks will move outside of safe precautionary levels’ (IA, p. 31). This echoes Article 2 of the CFP regulation 
which states that a general objective is ‘to ensure that the conservation status of all Baltic stocks is favourable 
and within safe biological limits in order to provide for an environmentally sustainable fishery in the long-
term’.  
 

The IA describes other general CFP objectives, such as those in the socio-economic area, as well as integration 
of environmental legislation; however, it is not clear from the IA how these objectives are linked to the general 
objective of the proposal. More specific objectives for the Baltic stocks are expressed with reference to safe 
levels of fishing mortality for the stocks of each of the three species (IA, p. 31-32). 
 
Range of options considered 
The IA describes three options, one of which is the baseline scenario. 
 
Option 1 – Baseline scenario: Continuation of existing management plan for cod, no management plan for 
herring or sprat.  ‘TACs for the two Baltic cod stocks would continue to be set according to the existing 
management plan, and TACs for the sprat and herring stocks would continue to be set on an ad hoc, annual 
basis’.  According to the IA, ‘it is particularly difficult to predict how the stocks of herring and sprat are likely to 
develop under the baseline scenario. Not only are they subject to natural variation in growth and recruitment, 
there are also no rules in place to establish TACs each year. As a result, the TAC which will apply to each stock 
is effectively unpredictable’ (IA, p. 29). 
 

Option 2 – Cod, herring and sprat stocks under management plan approach A. Approach A promotes a lower 
fishing mortality rate (IA Table 5.2.1, p. 34). For example, target fishing mortality for Eastern Baltic cod stock 
and Central Baltic herring under this approach is 0.30 and 0.16 per cent respectively. 
 
Option 3 – Cod, herring and sprat stocks under management plan approach B. Approach B promotes a higher 
fishing mortality rate (IA Table 5.2.2, p. 35). For example, target fishing mortality for Eastern Baltic cod stock 
and Central Baltic herring under this approach is 0.45 and 0.26 per cent respectively. The higher fishing 
mortality rate is proposed as a result of ‘multi-species evaluations used to investigate possible fishing mortality 
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targets for Eastern Baltic cod, sprat and central Baltic herring’ which showed that ‘it might be possible to set 
higher target fishing mortalities for these stocks as a result of interactions between them’ (IA, p. 34). 
 
The IA clearly states that ‘options 2 and 3 should be considered as initial approaches to management plans, 
rather than specific plans for themselves’ (IA, p. 33). 
 
Scope of the Impact Assessment 
For each of the options, the IA analyses the economic impact and impact on fisheries management, the 
environmental impacts and the social impacts, based on advice from the Scientific, Technical and Economic 
Committee for Fisheries (STEFC)183 (IA, p. 35). 
 
The economic impact and impact on fisheries management regarding the status quo situation described under 
Option 1 include the risk of ineffective use of human and financial resources in the Member States if the cod 
management plan, which ‘includes restrictions on annual fishing effort as a control measure’ should continue 
(IA, p. 17). This system was used to improve misreporting of catches in order to ensure proper stock 
conservation. According to scientists, reporting of catches has considerably improved and such a system has 
become redundant. The IA does not mention if any alternative measure might nevertheless be needed in order 
to ensure that this situation remains satisfactory.  Also, unnecessary burden is created by the requirement of 
prior-notification as much as four hours before arrival in port, as ‘the fishing grounds in the Baltic sea are 
nearer to the ports of landing’ (IA, p. 36). Regarding Options 2 and 3, the system of setting annual TACs would 
provide the pelagic fishing sector with better predictability of catches, and ‘ensure that the international 
commitment to achieve MSY by 2015 is met’ (IA, p. 36). The processing industry is interested in stability of 
supply, and in the longer perspective Option 2 is seen as more attractive than Option 3, which provides for 
higher mortality rates (IA, p. 36). Under both options 2 and 3 ‘[T]he administrative burden on Member States is 
reduced due to abolishment of fishing effort regime and of the catch monitoring at area level.’ (IA, p. 36) 
The environmental impact described is mainly related to the biological interactions of the stocks concerned. 
Under option 2, the reduction in the overall amount of fishing ‘would also imply a reduction in emissions from 
vessel engines’ (IA, p. 37).  
 
Social impacts are mainly described as negligible under all three options, as the greatest number of people 
(69 per cent) and vessels (77 per cent) are employed in inshore fisheries, which mainly depend on species 
other than the ones considered in the proposal (IA, p. 37-38). The IA does not explain why the proposed 
management plan includes only those species of fish, and no other, especially protected species. The IA claims 
that Options 2 and 3 could be beneficial to employment due to increased stability of catches (IA, p. 38). 
 
Overall, it claims that the differences in terms of impact between Options 2 and 3 ‘are relatively small, 
although there may be a small increase in the risk of adverse environmental impacts with Option 3’ (IA, p. 41). 
 

The preferred option, after the consultation with stakeholders and Member States, is Option 2 (IA, p. 41). 
 

Subsidiarity / proportionality 
According to Article 3.1(d) of the TFEU, the Union has exclusive competence in the area of ‘conservation of 
marine biological resources under the common fisheries policy’. The subsidiarity principle does not therefore 
apply. 
 

Budgetary or public finance implications 
The IA does not provide any information about implications for the EU budget. It briefly mentions that under 
Options 2 and 3 the administrative burden on Member States would be eased due to reduced necessity for 
controls of misreporting of catches, but does not provide any further detail. 
 

                                                           
183 The Members of the STECF are nominated by the Commission from highly qualified scientific experts having 
competence in these fields. 

http://ec.europa.eu/fisheries/partners/stecf/index_en.htm
http://ec.europa.eu/fisheries/partners/stecf/index_en.htm
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SME test / Competitiveness 
The IA does not provide an SME test in view of burdens imposed on SMEs, although the IA Board stresses in 
both its opinions that particular attention should be paid to the effects of the options on SMEs and micro 
entities. This recommendation does not seem to have been followed up. The IA mentions that fishermen and 
the processing industry are the stakeholders that will be affected, but does not specify whether there are any 
SMEs among them and, if so, how they would be affected. 
 
Simplification and other regulatory implications 
According to the Executive Summary, ‘[T]he abolishment of fishing effort system and of requirement of single 
area fishing will simplify the legislative environment and reduce administrative burden on MS and industry.’ 
(Executive Summary, p. 3)  
 
The Proposal would replace two previous proposals which appear on the Commission’s list of withdrawals or 
modifications of pending proposals 2015184: the Proposal for a Regulation of the European Parliament and of 
the Council amending Council Regulation (EC) No 1098/2007 of 18 September 2007 establishing a multi-annual 
plan for the cod stocks in the Baltic Sea and the fisheries exploiting those stocks (2012/0077/COD), and the 
Proposal for a Regulation of the European Parliament and of the Council amending Council Regulation (EC) No 
2187/2005 for the conservation of fishery through technical measures in the Baltic Sea, the Belts and the 
Sound (2012/0285/COD). 
 

It would also lead to the repealing of the existing Regulation (EC) No 1098/2007. However, the extent to which 
it covers all elements of that legislation, notably monitoring requirements, is not explained. It should be noted 
in this respect that certain management and technical measures are to be decided by delegated acts according 
to the new Proposal. 
 
Relations with third countries 
On a general level, the EU is a signatory to the Johannesburg Declaration made at the [UN] World Summit on 
Sustainable Development in 2002. With regard to fisheries, this includes a commitment to: ’Maintain or 
restore stocks to levels that can produce the maximum sustainable yield with the aim of achieving these goals 
for depleted stocks on an urgent basis and where possible not later than 2015’ (IA, p. 14). 
 
The Commission relied on the scientific advice of ICES in the preparation of the IA and the proposal. According 
to the IA, ‘[M]embers of the ICES community now include all coastal states bordering the North Atlantic and 
the Baltic Sea. ICES also has an institutionalised relationship with the European Commission, which is a major 
customer for the ICES scientific advice on fisheries management’ (IA, p. 10). 
 
There is no explicit reference in the IA to any impacts on third countries. 
 
Quality of data, research and analysis 
The IA is based on analyses of the STECF185 expert group’s report on multi-species management plans for the 
Baltic (IA, p. 32). Furthermore, the Commission has used scientific advice from ICES, and has also involved the 
Baltic Sea Regional Advisory Council (BSRAC) in its preparation meetings (IA, p. 10). 
 
The IA includes a relatively comprehensive compilation of data on the economic value of catches, as well as on 
the number of employees involved in the fisheries of cod, herring and sprat; however, this data is not 
integrated in the description of policy options and their impacts. The general analysis appears to be logical but 
detailed explanations are scarce. 
 

                                                           
184 Annex II of Commission Work Programme 2015. 
185 Scientific, Technical and Economic Committee for Fisheries (STECF) is established by Council Regulation (EC) 
No 371/2002 on the conservation and sustainable exploitation of fisheries resources under the Common Fisheries Policy. 

http://ec.europa.eu/atwork/key-documents/index_en.htm
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Despite being an update of the 2012 version of the IA, a number of technical and presentational weaknesses 
remain. For example, the page numbering was initially missing; there is no table of contents, and some 
footnotes are inconsistent or absent. 
 
Stakeholder consultation 
The IA explains that the consultation took the form of an established procedure for the evaluation of long term 
management plans of fish stocks: stage 1 — retrospective evaluation and stage 2 — ‘possible options for a 
replacement plan and their possible impacts’ (IA, p. 10-11). Contributors to this procedure were STECF, ICES, 
and the Baltic Sea Regional Advisory Council (BSRAC) (IA, p. 9-10). STEFC includes fisheries scientists and also 
experts from other areas, such as economics and social sciences (IA, p. 10). Regional Advisory Councils consist 
of representatives of the fisheries sector and other interest groups affected by CFP, in the case of the Baltic 
Sea, this also includes the processing sector, inshore and offshore capture sectors, and workers’ organisations 
(IA, p. 10). Taking this into account, it can be considered that the main stakeholders — the fishing industry, 
including the catching and processing sector (IA, p. 26) — have been consulted, especially as the decision for a 
new management plan was taken at the BALTFISH regional forum, involving Member States and stakeholders 
(Explanatory Memorandum, p. 6). The IA does not, however, provide any detailed breakdown or summary of 
the individual opinions expressed during the stakeholder consultation in the BSRAC. 
 
The BSRAC requested that the management plan ‘should be adaptive so that aspects of the plan can be 
changed in the light of improved scientific understanding or changing environmental conditions’ (IA, p. 33). 
This request seems to have been taken into account in both the IA and the Proposal. 
 
Monitoring and evaluation 
The IA lists the following indicators for monitoring achievement of the objectives of the management plan for 
Baltic fish stocks: ‘catch data (both industrial and non-industrial), sampling programmes for industrial landings, 
and indices of stock abundance conducted by research vessels’ (IA, p. 40). Member States and Regional 
Advisory Councils are responsible for monitoring these indicators and detecting deficiencies in operation of the 
plan (IA, p. 40). The IA also says that ‘there will be a need to keep the targets and conservation reference 
points for these stocks under review’ in the light of environmental conditions and scientific advice (IA, p. 41). 
 

Article 14 of the Proposal provides that six years after entry into force of the plan and every six years 
thereafter, the Commission shall ensure an evaluation of the impact. 
 
Commission Impact Assessment Board 
The Commission’s Impact Assessment Board (IAB) delivered its first opinion on a draft version of the IA dated 
11 May 2012, indicating several serious shortcomings which needed improvement. 
 
These recommendations were apparently only partially addressed in the revision process, as three of them are 
repeated as shortcomings in the IAB’s second opinion, published in October 2012, which required further work 
to be done on three aspects: 
 
The IA should provide clearer policy context, and a better structured problem definition. The baseline scenario 
should also be better developed. 
 

The options should be further clarified. 
 
The analysis of impacts should be furthered. They should include the impact on SMEs and the administrative 
and compliance costs of the different options. (IA, p. 12, 13) 
 
In response to the IAB opinion, the revised IA includes a glossary; a detailed description of the DG MARE 
consultation process; more detail on the policy context and problem definition, and a better explanation of 
how the various options were identified. The revised IA also includes a chapter providing an assessment of 
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how stakeholders are affected. (IA, p.13) As mentioned earlier, the SME aspect is still not explicitly addressed 
and there are no specific indications of the administrative and compliance costs of the different options. 
 
Coherence between the Commission's legislative proposal and IA  
The IA explains that the idea behind the current initiative is to bring stocks of cod, herring and sprat under one 
management plan in order to take into account the interactions among these species (IA, p. 15). On this base, 
the IA and the proposal seem to correspond. 
 
However, the proposal also includes specific conservation measures for other types of fish (place, flounder, 
turbot, brill), as well as technical and control measures, none of which are analysed in the IA While the IA sets 
out the existing legal provisions regarding conservation of species, as well as technical and control measures, it 
does not provide any details about the impacts of those measures; nor are they part of the options considered. 
The IA explains that control measures for the Baltic Sea cod fisheries are set out in the Council Regulation (EU) 
No 1243/2012 of 19 December 2012 amending Regulation (EC) No 1342/2008 establishing a long-term plan for 
cod stocks and the fisheries exploiting those stocks (2012/0236/COD)186, but it is not clear how this Regulation 
will interact with the proposed new legislation. 
 
Conclusions 
The impact assessment has been prepared in line with the established procedure of DG MARE for the 
evaluation of fish stock management plans.  The analysis of specific impacts remains rather general and both 
this and the problem definition could usefully have been strengthened and assessed in more detail. The 
language used is clear and accessible. Stakeholder consultation appears to have been thorough, although a 
breakdown of results would have been helpful. The question of impacts on SMEs, in particular, might merit 
further attention. 
 
 
Prepared for the Committee on Fisheries (PECH). 
Author: Laura Zandersone  
February 2015 - PE 528.811 
 

                                                           
186 Reference details of this regulation are missing in the IA. 
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Initial Appraisal of a European Commission Impact Assessment 
 

Single-member private limited liability companies  
 

Impact Assessment (SWD (2014) 124, SWD (2014) 123 (summary)) of a Commission proposal for a  
Directive of the European Parliament and of the Council on single-member private limited liability companies 

(COM (2014) 212 final) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal, submitted on 9 April 2014. 
 
The European Commission's proposal for a directive on single-member private limited liability companies 
(Societas Unius Personae -- SUP) is designed to make it easier for small and medium sized enterprises (SMEs) 
to operate on a cross-border basis, in particular by facilitating the establishment of subsidiaries in other 
Member States. According to the Commission, SME participation in the internal market is low with only two 
per cent of SMEs investing abroad by setting up companies in other countries187, i.e. 500 000 companies out of 
20.7 million SMEs188. The diversity of national company laws, as well as the costs of meeting (often different) 
legal and administrative requirements in other countries, are among the reasons put forward to explain the 
limited cross-border activities of SMEs. Given the importance of SMEs for the EU economy, the Commission 
had already attempted to resolve the above difficulties in its 2008 proposal for a European Private Company 
Statute (SPE) which sought to establish a European form of a private limited liability company. However, the 
proposal failed to obtain the required unanimous agreement in Council and was therefore withdrawn in the 
context of the REFIT exercise, the Commission announcing that it would replace it with an alternative one on 
which it might ’be easier to reach compromise among Member States by changing the adoption procedure and 
reducing the number of contentious issues’189. Moreover, the 2012 Action Plan on European Company Law 
and corporate governance reaffirmed the Commission's commitment to launching other initiatives, further to 
the SPE proposal, to enhance cross-border opportunities for SMEs.  
 
Problem definition 
The IA makes a clear presentation of the context in which the present proposal is made, providing 
explanations on the legal forms through which SMEs develop their economic activities and participate in the 
internal market. In the absence of any official figures, it provides substantiated estimates as to the number of 
SMEs established as limited liability companies (around 12.5 million, out of which around 11.75 million with 
private limited liability. Of these, about 5.17 million are single-member and about 6.58 million are multi-
shareholder companies190).   
 
The IA explains that the main problem lies in the fact that direct costs (due to mandatory requirements for 
establishing a company, such as minimum capital requirements, registration costs or notaries' fees) and 
indirect costs (resulting from differences between national laws, such as differences in the articles of 
association, in the organisation and structure of companies or in reporting requirements), make it burdensome 
for SMEs to establish a subsidiary abroad. However, securing a presence abroad still plays an important role 
for companies in gaining consumers' trust. Furthermore, direct sales continue to be the main retail channel, 
most retailers treating the on-line business as a complementary one191. According to the Commission, the low 

                                                           
187 IA Executive summary, p. 2. 
188 IA, p. 17. 
189 IA, p. 19. 
190 IA, p. 9. 
191 IA, p.12. 
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participation of SMEs in the internal market leads to untapped cross-border business opportunities and 
untapped growth and innovation. 
 
The IA does not provide any detailed estimation of the aforementioned costs. The Commission explains that 'it 
is difficult to provide exact figures on the standard amount of direct and indirect costs since these costs vary 
significantly and depend on concrete situations of companies, their size, the capital and the knowledge it has 
of the foreign legal system'192. The figures provided are taken from the replies to the public consultation and 
are in a very wide range. 47 per cent of respondents considered that the additional costs when setting up a 
single member private limited liability company abroad (as compared to setting one up at home) would be 
between 1 and 4 999 euros, whereas 25 per cent of respondents considered them to be between 5 000 and 9 
999 euros193. Regarding direct set-up costs, the Commission explains that these have been significantly 
reduced recently in many Member States but adds, , that 'in some countries, even after most recent reforms, 
the costs could still be considered as high for the founders of companies194'.  .A detailed table on the situation 
in the 28 Member States is provided in an annex. This shows that standard registration costs range between 40 
pounds and 1 400 euros, the majority being under 500 euros and much lower where on-line registration is 
available195).   
 
Some estimation as to the number of SMEs that have been discouraged from establishing a subsidiary abroad 
because of such costs, or the number of companies that would be interested in investing abroad if these costs 
were reduced, would have been helpful. It would also have been useful to know whether, and to what extent, 
the reforms introduced in several Member States to simplify the requirements for limited liability companies 
have resulted in an increase in the number of companies created by foreign founders, in particular SMEs, in 
the Member States concerned. 
 
Objectives of the legislative proposal 
The general objective of the Commission proposal is to facilitate and encourage SMEs to carry out their 
activities in other Member States with the aim of stimulating growth, job creation and innovation in the EU. 
This translates into the specific objective of contributing to the reduction of the direct and indirect costs 
associated with the setting up of subsidiaries abroad. The operational objective would be to harmonise some 
relevant aspects of national laws in order to reduce the differences in legal and administrative requirements 
between Member States when setting up subsidiaries abroad. The Commission indicates that 'the future 
initiative should particularly benefit SMEs, given their economic importance and the difficulties they face when 
trying to be active cross-borders. However, it should be attractive not only to individual SMEs, but also to 
groups consisting of SMEs and larger companies'196.  
 
Range of options considered 
The IA explains that 'the discussion on the substance of the options is inseparably linked with the company 
form chosen (public or private limited liability companies, single-member or multi-shareholder)'197. Therefore, 
the presentation of the options is preceded by an explanation of the reasons why the proposed harmonisation 
of company law related to the establishment of subsidiaries is limited to single-member private limited liability 
companies, which is the form of company most often used in setting up subsidiaries. As for the content of the 
harmonisation, the IA explains that Member States would be asked to provide in their national legal orders for 
a national company law form that would follow the same rules in all Member States and would have a 
common denomination - SUP (Societas Unius Personae). However, Member States would be free to decide on 
whether the 'new national company law form would co-exist with other national company law forms that 

                                                           
192 IA, p. 17. 
193 IA, p. 16. 
194 IA, p. 16. 
195 IA, p. 45. 
196 IA, p. 23. 
197 IA, p. 23. 
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could be used by the founders of single-member private limited liability companies, or whether the 
'harmonised form' would be the only single-member form available in that Member State'198.  
 
In light of the above, the IA examines four options under each of the two main fields of harmonisation, i.e. the 
registration process and minimum capital requirements: 
 
I. For the registration process, the IA considers the following options: 

• 1. No policy change - baseline scenario: according to the IA, 16 Member States provide for direct on-
line registration via digital accounts without the need for prior involvement of a notary/attorney. In 
the remaining 12 Member States there is no possibility for direct on-line registration. Applicants must 
appear in person before a notary or legal advisor who verifies the founder's identity and chosen 
name and either prepares the articles of association or puts them in a notarial deed. The IA argues 
that maintaining the status quo would not allow for a simple registration procedure based on the 
same criteria in all Member States, and would not reduce the differences in legal and administrative 
requirements with regard to registration, thus not leading to decreased costs for the founders of 
companies. 

• 2. Model A: registration of a SUP only possible on-line: the registration system, including the 
verification of identity, checking the company name and signing the articles of association, would not 
require the physical presence of the founder for the purpose of registering the company. Registration 
requirements would be harmonised in order to ensure uniformity in the registration process.  

• 3. Model B: registration of a SUP possible both on-line and on paper: this option would oblige 
Member States to ensure that there would be a possibility of registering SUPs directly on-line but 
would not make it the only available registration procedure. Registration on paper/via an 
intermediary, or on-line via an intermediary, would also be possible.  

• 4. Model C: same as model B but with the compulsory use of the templates of articles of association 
when the company is registered on-line: this option would offer the same choice for company 
founders as model B. In addition, it would provide for a harmonised template of articles of 
association which would be translated in all EU languages and identical throughout the EU. The use of 
such template would be mandatory when a SUP is directly registered on-line.  

 
II. For the minimum capital, the following options were examined: 

• 1. No policy change - baseline scenario: the IA indicates that there are currently 16 Member States in 
which it is possible to establish a single-member company with minimum capital/share value of 1 
euro or less. In the remaining Member States the minimum capital varies between 45 and 12 400 
euros. According to the Commission, maintaining the status quo would deprive the initiative of a 
significant part of its usefulness as it would not meet the objectives of decreasing the legal and 
administrative requirements with regard to minimum capital requirements, thus not reducing the 
costs for company founders.  

• 2. Model A: minimum capital requirement equivalent to the EU average: the harmonised level of 
minimum capital required would amount to the EU average of 2 200 euros.  

• 3. Model B: minimum capital requirement equivalent to 1 euro. 
• 4. Model C: the same as model B but with the introduction of a balance sheet test and solvency 

statement to protect creditors (cumulative test): this option would require the management of the 
company to apply the balance sheet test (compare assets and liabilities) before any distribution of 
profits to the single member, prohibiting distribution if liabilities exceed the assets. It would also 
require the management to sign a solvency statement, although there would be no formal 
requirement to consult the auditor or an accountant before doing so. 

 

                                                           
198 IA, p.26. 
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The IA explains why the following three options were discarded at an early stage: establishment of a new 
European legal form or improvement of the existing ones (for example, the European Company (SE)); 
harmonisation of company law related to the establishment of subsidiaries limited only to SMEs as founders; 
and harmonisation of company law related to the establishment of subsidiaries in the form of both public and 
private limited liability companies.   
 
After comparing the retained options for their effectiveness, efficiency and coherence, as well as their impact 
on affected stakeholders (companies, Member States, notaries/legal advisors), the Commission concludes that 
the preferred option is a SUP with on-line registration, the uniform template of articles of association 
(option I.4, model C), the minimum capital requirement of 1 euro, and a balance sheet test and solvency 
statement (option II.4, model C).   
 
Scope of the Impact Assessment 
The analysis of impacts is essentially of a qualitative nature and focuses on the extent to which the options 
would fulfil the targeted objectives, their proportionality, their efficiency and coherence with EU policies. 
There is no detailed cost-benefit analysis, the IA essentially examining the avoided costs for company 
founders. On the basis of several assumptions which are explained in an annex, the IA indicates that the 
combination of the preferred measures would lead to savings for company founders in the EU ranging from 
236 to 653 million euro in one year (under the low and high scenarios respectively). The Commission says that 
because of a lack of data, it cannot predict how much of these costs could be saved by foreign as opposed to 
domestic founders199.  
 
The calculations regarding the savings generated by the minimum capital requirement of 1 euro are made on 
the basis of option II 3, i.e. minimum capital requirement of 1 euro, but without the cumulative balance sheet 
and insolvency test200. However, the preferred option is the 1 euro minimum capital requirement with such a 
test. According to the Commission, this test may generate additional costs in particular for small enterprises201, 
but it does not appear to provide any estimation in this regard. 
 
 Generally speaking, the one-off costs that would have to be incurred by the Member States that do not 
currently have direct on-line registration are not quantified. The Commission does nevertheless give some 
examples of national experiences, with these costs amounting to 100 000 euros in Poland, 120 000 euros in 
Latvia, 1.1 million in Slovenia and around 1.9 million for the whole system of registration in Lithuania202. 
However, the Commission argues that the 12 Member States that do not have direct on-line registration may 
not have to build the whole on-line registration system, since all of them already have in place an 'indirect 
electronic registration' (i.e. through a notary or legal advisor). The costs related to making the harmonised 
articles of association available on-line are not quantified.  
 
The analysis concentrates very largely on economic impacts, and mostly cost savings, , with no assessment of 
environmental or social impacts. The IA does affirm, however, that 'the preferred options would also have 
positive economic and social impacts in terms of facilitating entrepreneurial activity, which should result in 
more choice of goods and services for consumers, in more jobs created by increased business activities 
(directly in companies and indirectly in trade with these newly created companies) [...]'. These are aspects 
which could have been developed further in the IA. The Commission's Impact Assessment Board (IAB) did in 
fact stress, in its opinion on the draft IA, that 'the exclusive focus on economic impacts should be adjusted in 
favour of a greater emphasis on social and employment impacts. Likewise the report should assess possible 
risks of abuse and/or circumvention of applicable (social and other) rights in this context '. The Commission 
argues that 'as the preferred options would not touch upon the questions of the transfer of registered offices 
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or employee participation', these remaining covered by national laws, 'it would not be necessary to introduce 
measures to minimise the potential circumvention of applicable social and other rights, since anti-abuse 
measures, if necessary are laid down by national law'203.  
 
In fact, the question of potential abuse for fraudulent aims of the facilitations offered by the proposal are only 
briefly mentioned and then discarded in the light of the 'benefits of the creation of companies and positive 
economic and social impacts connected with the increase of entrepreneurship in the EU204'. The Commission 
argues that there is 'no data available that the fraudulent activity has increased due to the direct on-line 
registration of companies in the [Member States that have a direct on-line registration procedure]205. No 
detailed information is provided as to the type of protection measures that those Member States have taken 
to offset potential abuses, or their experiences with the direct on-line registration procedure. Regarding 
creditors' protection, the risks of error or fraud linked to the absence of mandatory control by an auditor or 
accountant of the solvency statement are not assessed. Additional information regarding national practices 
relating to creditors' protection in the Member States that have a 1 euro minimum capital requirement, and 
the effectiveness of such measures, would have been useful.  
 
Although the initiative is intended to focus on SMEs, it would seem that several of the proposed measures 
would particularly benefit groups of companies or larger companies. The specific interest of the proposal for 
smaller businesses, rather than companies in general, could have been more fully explained in this respect. In 
particular, given that 76 per cent of the private sector companies that replied to the stakeholder consultation 
considered annual running and operational costs to be the biggest obstacle to expanding commercial activity 
abroad, followed by costs related to labour law, health and safety issues206, the report could have done more 
to demonstrate the effectiveness of the retained options in encouraging the establishment of SMEs abroad.  
Finally, the IA does not discuss the potential heterogeneity deriving from the freedom left to the Member 
States to decide on the methods and means to achieve the result envisaged by the initiative. In this respect, 
potential competition between the national and the 'harmonised' rules in case the two co-exist is not 
addressed.  
 
Subsidiarity / proportionality 
The IA contains a short section on subsidiarity and proportionality and only briefly discusses the 
proportionality of the options.  
 
With regard to the legal base, the Commission explains that EU competence in the area of company law is 
based on article 50 TFEU regarding freedom of establishment, with article 50 (2) providing for progressive 
abolition of restrictions on freedom of establishment as regards the conditions for setting up subsidiaries. The 
Explanatory Memorandum of the proposal adds that recourse to article 50 TFEU constitutes a sufficient legal 
base, since the initiative is not intended to propose a new supranational legal form for single-member 
companies, but rather to help gradually remove restrictions on freedom of establishment207. The 
appropriateness of the use of article 50 as the legal basis has been questioned by several stakeholders. In its 
negative opinion of 10 September 2014, the European Economic and Social Committee (EESC) considers  that 
although 'the intention may be for SUPs to be formally enshrined in national law as an alternative company 
form, their essential characteristics are nonetheless clearly defined in supranational law. The legal basis should 
therefore be article 352 TFEU'208.  
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As far as subsidiarity is concerned, the IA stresses that the solutions adopted so far by individual Member 
States to reduce set-up costs often focus on their specific national context, leading to divergent outcomes, and 
have not been coordinated at EU level. Although such coordination - which would aim at introducing into 
national legal systems identical requirements for a particular national company law form - is theoretically 
possible, it is considered unlikely in the near future. Consequently, in the absence of harmonised national 
solutions, SMEs would continue to face obstacles to their expansion abroad and the resulting costs would in 
particular affect foreign founders. As the simplification resulting from harmonised rules is unlikely to be 
achieved by Member States acting individually, the Commission considers that the 'targeted EU intervention 
appears to comply with the principle of subsidiarity'209. 
 
Two Reasoned Opinions were submitted by the Austrian Bundesrat and the Austrian Nationalrat contesting  
the choice of legal base and questioning  whether the European Union is entitled to require Member States to 
introduce a new national form of corporate entity.210 
 
Budgetary or public finance implications 
According to the IA, the proposal will mostly affect the Member States that do not currently have a direct on-
line registration procedure. However, the changes 'would depend on how Member States would like to 
structure their registration process, on the existing level of digitalisation of registration process, human 
resources available and Member State choices with regard to the level and intensity of control they would like 
to have over companies' founders'. The IA further indicates that 'these costs could either be covered by the 
authorities themselves or by third parties involved in the registration process, and they could be spread over a 
number of years211'. These costs are not quantified. 
 
SME test  
SMEs are the intended focus of the present initiative, which aims to make it easier for them to operate on a 
cross-border basis, by reducing the costs involved when setting up and operating subsidiaries abroad and by 
providing them with more legal certainty. The impact of each option on companies is examined, in particular 
with a view to cost reductions.  According to the IA, the preferred option might lead to some costs for 
companies, in particular smaller ones, to comply with the cumulative balance sheet test and solvency 
statement, but these costs are not quantified. The IA argues that 'as regards [the preferred option's] impact on 
companies, these in exchange for low minimum capital requirement, would have to attach more importance 
to liquidity questions prior to distributions (e.g. dividends/profits to the single-member). However, the impact 
on companies would depend on whether Member States would make SUPs the only national company law 
form available or whether SUPs would co-exist with other national forms'. According to the Commission, 'if all 
single-member private limited liability companies were subject to the harmonised rules, the impact on 
companies would be the biggest'212. 
 
Simplification and other regulatory implications 
The purpose of the initiative is to simplify the regulatory environment for companies, in particular SMEs, 
through the adoption of harmonised rules. The adoption of the present proposal would lead to the repeal of 
Directive 2009/102/EC on single-member private limited liability companies.  
 
Quality of data, research and analysis 
The Commission explains that 'the IA builds on the research gathered in the preparation of previous EU 
initiatives, such as the 2008 SPE proposal and a number of relevant consultations and discussions  which have 
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taken place since then'213. No dedicated outside expertise appears to have been used for the IA but the 
Commission indicates that it benefited from input from the Reflection Group of company law experts. The IA is 
substantiated by several academic articles related to company law, national data gathered in the framework of 
the on-line stakeholder consultation, and a 2011 study on the internationalisation of European SMEs. It is 
completed by useful annexes on the different situations prevailing in the Member States.  
 
Efforts have been made to quantify the number of SMEs that are established as single-member private limited 
liability companies and to corroborate the perceived problem of high costs linked to the establishment of 
subsidiaries abroad. Nevertheless, the IA does not provide any clear estimation of the amount of those costs, 
nor does it indicate the number of companies that have indeed been discouraged from establishing a 
subsidiary abroad as a result. The analysis could perhaps have done more to substantiate further the relative 
importance of the identified problems, compared with the other obstacles faced by companies wishing to 
establish abroad, and notably the annual running/operational costs or labour law requirements. No detailed 
cost-benefit analysis is performed, the IA focusing principally on the generated savings. Costs for Member 
States and companies are rarely quantified, or are presented in the form of examples only. Finally, additional 
information on the experience of Member States that have already adopted similar measures to reduce the 
set-up costs for companies, notably regarding company creation and liability issues, would also have been 
helpful.  
 
Stakeholder consultation 
The Commission explains that the IA builds on several consultations and discussions that have taken place 
since the 2008 SPE proposal. In particular, a broad public consultation on the future of European company law 
was launched in February 2012, asking for stakeholders' opinions regarding potential measures to provide 
further support at EU level to European SMEs. A more targeted public on-line consultation was launched in 
June 2013 (the 2013 on-line consultation) on whether the harmonisation of national rules on single-member 
companies could provide companies, and in particular SMEs, with simpler and more flexible rules and reduce 
their costs. 242 responses were received (a number which would seem rather low considering the number of 
SMEs in the EU), the majority of which were provided by private sector companies. Other respondents 
included business federations, trade unions, research institutions and public authorities. 62 per cent of 
respondents who expressed an opinion (including 75 per cent of private sector companies and 52 per cent of 
business federations) answered positively to the question whether a harmonisation of requirements 
concerning single-member private limited liability companies at EU level would encourage and/or facilitate an 
increase in cross-border activities of SMEs, with the majority of trade unions and notaries/lawyers disagreeing. 
Public authorities were split on the matter, with 4 out of 13 responses in favour, 5 against and 4 abstaining. A 
detailed summary of the results of the 2013 on-line consultation is included as an annex to the IA.  
 
In September 2013, DG MARKT met a number of EU business representatives, the list of which is included in 
the IA. According to the IA, most supported the initiative, emphasising the positive impact it could have on 
companies in the EU. Some stakeholders, such as notaries, raised specific points with regard to the security of 
on-line registration of companies and the need to guarantee the appropriate level of control, while others 
insisted on the need to accompany the reduction of minimum capital with appropriate measures214. The 
apparent absence of discussions with workers' representatives, trade unions and consumers' associations has 
been criticised in some quarters, notably by the EESC, which regretted that the stakeholders 'were not 
consulted on an equal basis by the Commission beforehand'215. Overall, the views of the Member States and of 
the most concerned stakeholders identified by the IA (SMEs, notaries/lawyers) tend to be presented in a very 
general manner and their respective positions on the various options are not indicated.  
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Monitoring and evaluation 
The Commission will be responsible for monitoring the implementation of the chosen policy option and 
assessing the progress achieved in light of the stated objectives. To this effect, it will cooperate closely with 
national authorities, European companies, company law experts and any other relevant stakeholders in this 
area. The Commission argues that the provision of information for monitoring and evaluation should not 
impose any unnecessary administrative burden on the stakeholders concerned but does not discuss this any 
further. Regarding the monitoring activity, it would focus on the clear and consistent implementation by 
Member States, as well as on some rather general indicators designed to measure the effectiveness of the 
initiative (for example, the number of SUPs created following the entry into force of the proposal, costs 
involved in the setting up and running of single-member subsidiaries, including SUPs abroad etc.)216. An 
evaluation would also be carried out by the Commission, but no time frame is provided in this regard.  
 
Commission Impact Assessment Board 
The Commission's Impact Assessment Board (IAB) delivered a positive opinion on the draft IA on 20 November 
2013 but nevertheless made some recommendations for improvement. It called in particular for a clearer 
description of the identified problems underpinned with stronger evidence indicating their magnitude; a 
better description of the impacts on Member States, in particular of the most controversial measures, such as 
the reduction of the minimum capital required, as well as the possible social and employment impacts; an 
assessment of the possible risks of abuse and/or circumvention of applicable rights in this context, and a 
better presentation of the views of Member States and most affected stakeholders, indicating how their 
concerns have been taken into account. The IAB also indicated that the report should better demonstrate the 
effectiveness of the retained options in encouraging the establishment of SMEs abroad given that set-up costs 
are only a sub-set of the total costs incurred.  While several of these recommendations appear to have been 
taken into account, the final version of the IA still lacks any assessment of the potential social impacts and of 
the risks of abuse and/or circumvention of applicable national legislation. Despite the fact that the overall 
results of the stakeholder consultation are well presented, the IA still makes a rather weak presentation of the 
specific views of the various stakeholders on the different options. 
 
Coherence between the Commission's legislative proposal and IA  
The IA and the Commission proposal appear to correspond. However, it should be noted that the issue of 
different locations for the registered office and the central administration of a SUP respectively, which would 
be allowed according to the proposal, is not addressed in the IA. . Conversely, the proposal does not appear to 
include any provisions regarding monitoring and evaluation, although this aspect is addressed by the IA. 
 
Conclusions 
The context of the initiative is well presented. Efforts have been made to substantiate the problems identified 
and the various options considered are clearly described. Research and consultation appears to have been 
wide-ranging, although a breakdown of stakeholder views on each option would have been useful. The scope 
of the IA could have been broader, however. In particular, a more quantified and targeted cost-benefit 
analysis, especially with regard to costs for Member States and SMEs, and more data on how efficient different 
Member State measures have been in ensuring the smooth functioning of similar systems, would have 
strengthened the arguments. More specific evidence would also have been helpful with regard to the potential 
uptake of this initiative by the beneficiaries targeted. 
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Initial Appraisal of a European Commission Impact Assessment 
 

Earth observation satellite data for commercial purposes 
 

Impact Assessment (SWD (2014) 185, SWD (2014) 184 (summary)) of a Commission proposal  
for a Directive of the European Parliament and of the Council on the  

dissemination of Earth observation satellite data for commercial purposes 
 

 

Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal, submitted on 17 June 2014. 
 
'Satellite imagery enables the repeated observation of specific regions, at different scales and without the 
need to enter into any territory on the ground'217 and comprises mainly optical and radar data.  High 
Resolution Satellite data (HRSD) has become a vital tool for various monitoring and management practices, 
e.g. in the areas of agriculture, disasters, security and defence. HRSD has a substantial economic value, and the 
fast-growing data market has provided significant opportunities for businesses and jobs. 
 
This initiative on the dissemination of Earth observation satellite data for commercial purposes, stems from 
the Commission Communication on the EU Space Industrial Policy of February 2013 entitled 'Releasing the 
potential for economic growth in the space sector'. Currently, production and dissemination of HRSD by 
commercial operators are regulated by those Member States which have such capabilities, namely Germany, 
France and Italy. The United Kingdom and Spain are also likely to develop these technological capabilities for 
commercial purposes in the near future. For Europe in general, it is expected that the HRSD market revenue 
will increase from approximately 250 million US dollars to approximately 400 million US dollars in 2015.  The 
data reselling, or Value Adding Service industry, globally generated 1.9 billion US dollars of revenues in 
2010218 . The prospect of further developments has led to suggestions that there should perhaps be a 
consistent legal framework across Member States, notably in order to ensure the proper functioning and 
development of the internal market. 
 

The main actors involved in this field are the three satellite operators in the EU (public or publicly controlled 
entities), and three primary data providers (one each in France, Italy and Germany) which are subsidiaries of 
the big European Space Industries. Aside from this, there are about one hundred value adding service 
providers (VAS) or data re-sellers in Europe. In addition, there are the end user businesses, the number of 
which is not known. 
 

During discussions at Working Party level in Council, concerns were expressed about certain aspects of the IA 
accompanying the proposal. As a result the matter was referred to COREPER and the Commission was asked to 
provide further information.  
 
Problem definition 
The IA defines five problems: 
 

1. No common definition of HRSD leading to unnecessary uncertainty for businesses 
The IA claims that without a  standard definition of HRSD, it is impossible to know with certainty 'the threshold 
above which the access to satellite data is subject to regulation due to security reasons and, perhaps even 
more important for businesses, which kind of satellite data is not subject to it and therefore being considered 
directly and immediately available' 219. 
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2. No transparent and predictable legal framework for businesses. 
Businesses do not know the conditions under which HRSD can be considered security-sensitive and those 
when they can be freely used for commercial purposes. The criteria to restrict access to HRSD for security 
reasons can seriously affect the availability of data and its relevance, and it is thus crucial to have detailed 
knowledge about such criteria, to allow data resellers/VAS and customers access to relevant HRSD data and to 
prevent obstacles to business development. 
 
3. Obstacles to cross-border business activities 
As the situation currently stands, there is a lack of guaranteed and fair access to HRSD, both for data re-sellers 
and their customers. Currently, the nationality of the data re-seller can determine the way in which HRSD is 
handled, and whether its release is authorised or not. This is due to the application of systems that were built 
with security as the main concern. This has left room to favour domestic businesses over those coming from 
another EU state, limiting cross-border activities.  
 
This explanation would seem to suggest that the Commission’s proposed solution might move away from this 
approach, thus making security less of a priority, although this is denied under point 5 below. 
 
4. Limited competition at data provider level 
Competition amongst EU data providers is currently low, with a very small number of market actors on data 
provider level. This is seen as being due to the fragmentation of the market, limiting legal frameworks, and the 
fact that data resellers are unable to become data providers220. 
 
5. Influence of security interests 
The IA argues that there is no trade-off between security and internal market objectives. The challenge is to 
establish an efficient framework that fully respects the security interests and leaves Member States room to 
define their own security interests and translate this into the regulatory framework, whilst at the same time 
allowing the young space industry to grow without cross-border obstacles. 
 
The IA does not directly investigate security matters as these are not within the concerns of the market. 
According to the IA, the European External Action Service (EEAS) started consulting Member States on how to 
manage the security aspects, and expressed their readiness to support the Commission in analysing the 
security implications of this proposal.  However, no further information is provided on this.  
 
The IA outlines the evolution and underlying drivers of the problems. A problem tree and graph demonstrate 
the links and how each objective will seek to solve a particular problem221.  
 
Unusually, the IA explicitly identifies one Member State (the UK) as believing that the problems outlined above 
are currently not significant enough to warrant EU action. However, the IA argues that the increasing number 
of states gaining HRSD capacities, coupled with rapid growth and a change in the market, could create a 
demand for EU action in the future222. If action remained limited to Member State level only, it would not be 
able to address this issue sufficiently. 
 
Objectives of the legislative proposal 
The general objective of the Commission proposal is to 'foster growth of the Earth observation (EO) markets in 
Europe, to foster competitiveness of the EU EO-sector and to foster the competitiveness of EO-user-businesses 
in Europe'223. 
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This is then broken down into specific objectives regarding the dissemination, reliability and accessibility of 
HRSD and the facilitation of competition at data provider level, as well as fostering of the internal market in 
HRSD. The operational objective is to 'establish the core elements needed for the realization of the full 
commercial potential of HRSD'224 by introducing a common notion of HRSD, common standards on 
transparency, legal certainty, efficiency and business-friendly implementation. 
 
Range of options considered 
The IA identifies four policy options, including the baseline scenario. The options seek to achieve the objectives 
by 'setting up a framework for the handling and dissemination of high-resolution Earth observation data in the 
European Union'225.  The following options are examined: 
 
Option 1: Baseline scenario 
In this scenario there would be no EU intervention, and no framework established. It is expected that the 
Member States would eventually establish their own national ones, with the potential consequences set out in 
the problem definition.  
 

Option 2: Recommendations and guidelines  
Within this option, the Commission presented two possibilities: the Open Method of Coordination (OMC) and 
a Recommendation. The Recommendation approach was discarded because, due to its non-binding nature, it 
was felt that Member States would not be reassured that their security interests, and the commercial interests 
of their businesses, would be sufficiently respected. As a result, the risk that Member States might apply 
diverging legislation, or only slowly follow recommendations, would be high.  
 
The remaining part of this option (OMC) would require the Member States to set criteria for licensing, 
screening and authorisation procedures, as well as a mutual recognition system for nationally issued licences. 
Once adopted by the Council, the Member States would turn the objectives into national policy. Results would 
be monitored and evaluated and recommendations made to those who had scored poorly, with the 
Commission playing a limited supervisory role. The IA concludes that, whilst this option appears a realistic one, 
during the consultation process a majority of the Member States was opposed to it, considering it 
cumbersome and inefficient226. 
 
Option 3: Basic legislative instrument 
This option would create a legal framework, at EU level, with basic conditions on the commercialisation of 
HRSD.  It would establish common technical parameters of HRSD, screening and authorisation procedures for 
its dissemination, and the principle of free circulation of HRSD. The choice of the legal instrument (regulation 
vs directive) is explained in the IA227. 
 
Option 4: Extended legislative instrument 
This has the same core elements as option 3, but also includes a requirement for common criteria for licensing 
for HRSD providers. The criteria would include preventing access or disclosure to unauthorised third parties, 
securing dissemination of data and security clearance requirements for personnel. 
 
The IA concludes that the preferred option is option 3 as it combines a good level of economic, strategic and 
social benefits with a very high level of effectiveness and efficiency.  
 
Scope of the Impact Assessment 
Even though the Commission seems to have been more convinced by the legislative options, an effort appears 
to have been made to analyse the potential of all choices. A more direct comparison of option 2 
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(recommendations) and 3 (directive), would nevertheless have strengthened the IA. The IA assesses all the 
options from an economic (transparency, predictability/legal certainty, free circulation of HRSD, etc.), social 
(the availability of data for applications and impact on employment) and political/strategic point of view. There 
is no assessment of any environmental impacts, other than a passing reference to the link between an 
improvement in the quality of HRSD services and support in achieving, for example, EU climate change goals. 
Stakeholder views are presented as part of the analysis of impacts of each of the four options.  
 
For option 1, the baseline scenario, the IA points out that the absence of a common approach and common 
definitions when dealing with HRSD will mean that the lack of available data which could be used for different 
applications such as environment, agriculture, education, research, etc.228, will persist. In addition, as far as 
strategic impacts are concerned, it may even create security loopholes. Option 2 could in principle, according 
to the IA, deliver on the objectives but lacks the confidence of the Member States. It considers that costs for 
Member States under this option would be ‘limited’ and comparable to those incurred today in those 
countries where regulations are already in place (for example, in Germany, where the competent authority 
allocates approximately 200 000 euros per year for implementation. Additional administrative costs would be 
‘negligible’ and administrative burden would be ‘very minor’229.  There would be benefits of business 
predictability and legal certainty, although the IA admits that it is impossible to provide a quantitative analysis 
of the positive effects due to the lack of data sources available. From the social perspective, the IA concludes 
that the establishment of a coherent legal framework at EU level ‘would be likely to generate jobs’, citing the 
example of Germany, where 170 new jobs were created at the primary data provider level after the 
establishment of the legal framework for HRSD. The IA states that additional job growth in other parts of the 
production chain and adjacent sectors would also be expected, but explains that this is difficult to quantify due 
to the many interdependencies involved. It does however refer to various studies suggesting that an increase 
in jobs in the space industry has a significant knock-on effect on employment in other sectors.  According to 
the IA, the development of the HRSD market, and the resulting increase in demand for related products and 
services, could increase the demand for satellites in the long term and therefore would have an indirect impact 
on the satellite industry.  
 
The analysis of the impacts of options 3 and 4 refers to those identified for option 2, with the difference, in the 
Commission’s view, that binding measures can guarantee results, which non-binding ones cannot. Thus, the 
positive results foreseen as possible under option 2 are considered to be guaranteed under option 3230 , 
delivering positive economic impacts in a shorter period of time. For options 3 and 4, the IA considers that the 
administrative costs for each Member State would depend on the manner in which Member States implement 
the core elements of the legislation and how they will set up administrative processes. The distinction 
between the burden resulting from EU legislation and that resulting from the national regulatory systems in 
this respect seems somewhat spurious. The IA acknowledges that under option 4, the establishment of 
complex licensing criteria could generate administrative difficulties and have a negative impact upon the 
market.  
 
Subsidiarity / proportionality 
The proposal is based on Article 114 of the TFEU (the development and proper functioning of the internal 
market). It is suggested that actions limited to the level of Member States would not be sufficient to address 
the issues raised by the IA and that the actions proposed respect the subsidiarity231 and proportionality232 
principles. 
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No Member State national parliament has issued a reasoned opinion raising problems with respect to 
subsidiarity or proportionality. 
 
Budgetary or public finance implications 
The explanatory memorandum of the proposal indicates that there are no budgetary implications in terms of 
operational or administrative execution appropriations. The budgetary implications incurred by the 
Commission would be limited to human resources and administrative expenditure such as monitoring and 
evaluation233. 
 
For Member States, the IA considers that there would be very minor additional administrative costs stemming 
from the transposition of the directive, given its limited scope234. Further to this, national budgets would not 
be affected. 
 
SME test / Competitiveness 
The predominant types of companies in the value adding service providers' segment of the HRSD market are 
SMEs (99 per cent)235.  It is considered that any administrative costs would only affect Member States or data 
providers, not data re-sellers. The IA argues that the 'inherent business flexibility, dynamic and high 
investments in R&D' of SMEs would ensure the steady expansion of the business in HRSD, and consequently 
the viability of the sector'236. It also argues that the improvement in regulatory approaches and the creation of 
a legal framework would actually encourage investor interest in the sector, and help to foster business 
development. However, insufficient quantitative evidence is provided to support some of these positive 
assertions.  
 
Quality of data, research and analysis 
Despite the rather limited experience to date within the EU and the relatively small number of actors involved, 
efforts have clearly been made to provide relevant research and data to back up the analysis. Two external 
studies analysed the existing regulatory framework of HRSD and identified different rules and approaches 
regarding its dissemination. Experts from the only two Member States (France and Germany) which have 
specific primary legislation in this field explained the details of their systems to the Commission.  
 
No clear methodology is presented for the analysis of impacts, and where a likely impact is described, it is 
rarely quantified or developed. The analysis tends to focus almost entirely on benefits rather than costs.  
 
The IA repeatedly explains that lack of data makes it difficult to quantify impacts. However, as only three 
Member States possess HRSD capabilities for commercial purposes, the analysis could perhaps have included a 
comparative analysis in terms of different regulatory costs for Member States which have and do not have 
these capacities. 
 
The IA does not assess how end users might be affected by the development and functioning of an internal 
market for HRSD products and services, and there is no reference to consumers. It is not clear if there would 
be an increase in prices as a result of costs stemming from the obligation to introduce screening and 
authorization procedures for the dissemination of HRSD.  In addition, regarding end users outside the EU, it is 
unclear whether the EU market for HRSD products and services might become less attractive to them 
compared to other markets if this proposal should be adopted.   Finally, the IA does not provide information 
on how regulation in the field of HRSD is done in other parts of the world, e.g. USA, China, Russia etc., and how 
these types of regulations have impacted on growth. Nor does it consider any potential impacts with regard to 
relations with third countries.  
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Stakeholder consultation 
The IA claims that all institutional actors have been consulted during the preparation of the IA. A workshop 
with space legal experts took place in March 2012.  Between 2012 and 2013, the Commission presented its 
views on HRSD to the Space Policy Expert Group composed of national space experts. 
 
A stakeholder consultation, consisting of an online questionnaire for data re-sellers and a public hearing to 
gather the views of data providers and re-sellers, was carried out in June and July 2013.  The IA concludes that 
there was a broad consensus on the need for targeted action in the field of European HRSD237. 
 
The IA claims that the UK was the only country to have expressed reservations about the common approach 
initiative, however it states that the UK has changed its position and would be willing to support an EU 
initiative provided that the ultimate responsibility for security related decisions would stay with the Member 
States. 
 
The IA explains that responses from industry representatives and data re-sellers confirmed that the existing 
framework for the distribution of HRSD 'lacks transparency, predictability and does not guarantee equal 
treatment and therefore prevents the market from developing to its full potential'238 although it also 
acknowledges ‘that industry representatives have not provided comprehensive positions on the different 
options’239. When addressing the impacts of each option proposed, the IA includes the stakeholder views as 
part of the analysis. 
 
However, the stakeholder consultation was limited - the sample of stakeholders was small (only 20 
respondents), and therefore the conclusions might not be considered entirely reliable. Given that the IA refers 
to a figure of about 100 VAS companies as being active in the field, it would seem reasonable to have 
considered a more targeted consultation in order to ensure a broader base. Security experts and end users do 
not appear to have been explicitly consulted.  
 
After the concerns expressed within Council, the Commission carried out a second stakeholder consultation in 
late November and early December 2014, consisting of two separate online questionnaires, one to VAS and 
another to data providers.  
 
Monitoring and evaluation 
The IA provides indicators for the general, specific and operational objectives. Regular updates on such 
indicators would be required of national authorities, for example on an annual basis, and would be submitted 
to the Commission in the form of aggregated statistics. No assessment is made of the administrative costs this 
would imply.  The Commission will regularly inform the European Parliament and Council on the 
implementation of the directive, and an evaluation of the new instrument would be carried out five years after 
its entry into force.  
 
Commission Impact Assessment Board 
The Impact Assessment Board assessed a draft version of the IA and issued a negative opinion on 4 October 
2013. Following the recommendations set out in this opinion, several changes were made to the IA.  
 

The IAB issued a second, positive, opinion on 9 January 2014, and set out additional recommendations relating 
to: 

- A further strengthened problem definition 
- Further detail on the policy options 
- Further detail on the administrative costs for different actors and Member States.  

                                                           
237 IA, p. 42 
238 IA, p. 9 
239 IA, p. 7 
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As explained above, these recommendations seem to have been followed only partially. 
 

Coherence between the Commission's legislative proposal and IA  
The proposal and the preferred option appear to correspond.  
 

Conclusion  
Overall, the impression is that the IA has made a genuine attempt to present what it perceives to be the 
problems which need addressing and to define the objectives of the initiative and the progress indicators 
accordingly.  The outcome of the first stakeholder consultation, even if rather limited, is clearly presented and 
appears to have been integrated into the analysis, with a transparent presentation of the stakeholders' views 
throughout.   
 
Nevertheless, the IA has a number of shortcomings and is, at best, incomplete. The problem definition lacks 
the hard evidence required to be entirely convincing. The assessment of impacts is very largely qualitative and 
is concentrated almost exclusively on benefits, with hardly any reference to potential costs. More quantitative 
evidence, relating to both benefits and costs, would have made the assessment stronger and more persuasive. 
A deeper consideration of the feasibility of the non-legislative option, and its comparison with the legislative 
ones, would have been helpful. The scope of some aspects of the initial stakeholder consultation could usefully 
have been broadened and the potential impact on end-users further examined. Finally, some information 
about the suggested cooperation of the EEAS in analysing the security implications of the proposal might have 
been helpful.   
 
It remains to be seen to what extent the supplementary impact assessment work requested by Council 
responds to the concerns that have been expressed and help to complete some of the weaker areas identified.  
 
 
Prepared for the Committees on Industry, Research and Energy (ITRE) and Internal Market and Consumer 
Protection (IMCO). 
Author: Alina-Alexandra Georgescu  
February 2015 - PE 528.813 
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Initial Appraisal of a European Commission Impact Assessment 
 

Earth observation satellite data for commercial purposes 
 

Supplementary briefing to the Initial Appraisal of the Commission’s Impact Assessment  
based on the additional information contained in the Commission’s non-paper 

 
Background 
During discussions in Council on the Commission Impact Assessment (IA) accompanying the above proposal, 
concerns were expressed on certain issues on which the Commission was invited to provide further 
information. Several of these concerns, as listed below, were amongst the points highlighted in our own initial 
appraisal of the IA. The purpose of this note is to analyse the subsequent non-paper submitted by the 
Commission and to establish the extent to which it responds to the various points raised. 
 
Council’s main concerns, as summarized at the Coreper meeting of 17 October 2014, are the following: 

1. the lack of evidence that the functioning of the internal market is hindered; 
2. the lack of evidence to justify the proposed solution; 
3. the lack of a comparative analysis of options 2 (recommendation) and 3 (directive) of the IA; 
4. the lack of quantification of costs and poor economic analysis, in particular concerning the 

administrative costs of the transposition of the Directive for MS without high resolution Earth 
Observation (EO) capabilities, as well as for those Member States having no legislation in place; 

5. the lack of consideration of existing regulatory regimes (both within and outside of Europe), and how 
they have impacted upon growth. 

 
The Commission indicates that its non-paper ‘in no way constitute[s] an additional impact assessment, but 
rather intends to provide further relevant information to the co-legislators’. In the light of the above concerns, 
it explains that the intention is to bring more information on the international context, on administrative 
burdens and on the results of the additional stakeholder survey carried out by DG GROW in late November and 
early December. The following analysis is based on the structure of the non-paper. 
 
Consideration of existing regulatory regimes 
The chapter dedicated to the international context explains that countries choose different ways/ models to 
promote commercial use of High Resolution Satellite Data (HRSD) while protecting their national security. Four 
different groups of such models are identified with some countries given as example for each. The non-paper 
pays particular attention to the US regulatory framework, saying that it is the most elaborate and mature and 
has the most important commercial providers of HRSD worldwide. It is not clear why no analysis is made of the 
other groups mentioned. The non-paper argues that the regime proposed by the directive would be both more 
transparent (creating a more transparent environment for business) and more flexible than the US regime. 
Because the European regime would allow for better access conditions to HRSD, the non-paper concludes that 
the concern expressed by some stakeholders that value-added companies may turn to US data providers 
under the proposed directive, seems unfounded. However, the non-paper does not address the question as to 
whether the proposal might put EU based companies at a competitive disadvantage on the global market.   
 
The non-paper does not explain why no conclusions are drawn about the possible lessons, if any, that the EU 
could learn from the success of the US in this field. In addition, no information is given about how the different 
types of regulatory regimes have impacted upon growth. To sum up, a clear consideration of existing 
regulatory regimes (both within and outside Europe), as demanded by Coreper, is missing. 
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Evidence that the functioning of the internal market is hindered 
In order to try to reply to Coreper’s concerns regarding the lack of evidence that the internal market is 
hindered, lack of justification of the proposed solution, and the limited scope of the consultation carried out in 
2013, the Commission organised an additional stakeholder survey between 25 November and 8 December 
2014. While it would be unreasonable, in this case, to expect the Commission to have observed the usual 12 
week minimum period for public consultation provided for in the IA Guidelines, a two week period might be 
considered insufficient for such an exercise. This second survey consisted of two separate online 
questionnaires: one for value adding service providers (VAS), and the other for data providers. To get a better 
understanding of the reasons behind the replies obtained, DG GROW conducted 19 bilateral telephone 
interviews with companies replying to the survey.  
 
The non-paper acknowledges the existence of the view that ‘high resolution satellite data that is potentially 
problematic [re]presents a very small fraction of data available, consultants report that only 1% of data 
actually bought/sold is subject to some sort of security-related restriction’, therefore it would be ‘normal’ to  
conclude that ‘security issues and issues related to control of high resolution satellite data have no impact on 
most companies and therefore internal market is not hindered by those issues’. However, the Commission 
challenges this view by claiming that the results of the survey indicate that companies do experience 
difficulties.  
 
As far as the survey for VAS is concerned, the non-paper points out that 9 respondents out of a total of 41 
indicated that security related difficulties affect, or could negatively affect, their capacity to respond to their 
customers' demand or potential for further business. It does not mention, however, that the survey results 
also show that security related difficulties have a significant impact for just 1 respondent out of these 9 (2%).  
In addition, the non-paper shows that 11 respondents (27%) consider that the lack of transparency and 
business predictability does, or could negatively, affect their business. On the other hand, it fails to point out 
that not knowing whether data is, or will be considered, security sensitive, has a significant impact for the 
business of only 1 respondent (2%). Moreover, the presentation of the free text comments provided to some 
of the survey questions show that most of them do not appear to be in favour of the proposal.   
 
Concerning the survey for data providers, the Commission concludes that the responses indicate the existence 
of problems on the internal market. However, it could also be argued, on the contrary, that no new evidence is 
provided to prove uncontestably that the functioning of the common market is hindered. In addition, some of 
the comments provided by the 4 replying companies would seem not to support the proposal, believing, for 
example, that it could jeopardize their business, leading to unfair competition from non-EU companies. 
 
Comparative analysis of options 2 (recommendation) and 3 (directive) 
The Commission claims that it presented a carefully considered choice between a legislative and a non-
legislative option in both the IA and in a previous non-paper presented to the Council Space Working Party. 
Our initial appraisal of the Commission’s IA points out that a deeper consideration of the feasibility of the non-
legislative option and its comparison with the legislative ones would have strengthened the IA. The issue is still 
among Coreper’s concerns, as mentioned earlier, suggesting the need for further attention.  
 
Evidence to justify the proposed solution 
The non-paper includes a section on the survey replies from companies concerning the solutions presented by 
the proposal.  While the Commission seems to ‘see the glass half full’, interpreting the survey replies as 
indicating agreement with the measures proposed, as pointed out above, the contrary can also be argued.   
For example, 10 (24%) of the VAS considered that similar control procedures across the EU concerning data 
sensitivity would have a negative impact for their business. In addition, 50% of the data providers indicated 
that they expect a negative impact from free circulation provisions (although the Commission does point out 
that interviews revealed that in one case, ‘free circulation’ had been misunderstood). As the Commission’s 
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non-paper does not seem to bring new elements on this issue, the identified need for evidence to justify the 
proposed solution remains unaddressed. 
 
Quantification of costs and economic analysis, in particular concerning the administrative 
costs of the transposition of the proposed Directive  
The non-paper differentiates between costs linked to the process of transposition of the directive and the 
costs linked to the implementation of measures contained in the proposal. In addition, it makes a distinction 
between a) Member States that do not have, and most likely will not have, a data provider on their territory; 
b) Members States that already have a data provider on their territory, or are likely to have it in the near 
future and have not yet established a legal framework for security controls for the dissemination of high 
resolution satellite data; and c) Members States that already have a data provider on their territory and have 
established security controls for the dissemination of high resolution satellite data. 
 
For the first category of Member States, the administrative costs would mainly concern the transposition of 
the directive, while implementation costs linked, for example, with screening or authorization procedure will 
be missing. However, these Member States ‘would have to implement a very limited number of provisions: the 
appointment of the competent national authority (Art. 10) (which would have very limited or no operational 
tasks), and reporting (Art. 11) (limited to stating absence of activity for as long as no data provider is 
established in the Member State in question)’. No quantification of these transposition and implementation 
costs is provided. 
 
For the second category of Member States, there would be (extra) costs with introducing security controls. The 
non-paper refers to the indication of such costs already provided by the IA and notes that, independently of 
this directive, ’these Member States will very likely implement some form of security controls’. Therefore, the 
Commission does not bring any new quantification of the administrative costs for this type of states either. 
 
Concerning the third category of Member States, administrative costs would be linked with adapting their 
security control procedures to the requirements of the proposed directive. As in the IA, the non-paper 
mentions that ‘Member States are free to choose the means to implement the obligations arising from the 
directive, such as the screening and authorisation procedure’. Again, therefore, the non-paper does not shed 
more light with regard to the costs for these countries.  
 
Conclusions 
Even if the results of the second stakeholder survey are referred to throughout the non-paper, the 
Commission’s use of its findings is rather selective and open to interpretation. No incontestable evidence is 
brought to indicate that the functioning of the internal market is hindered or to justify the proposed solution.  
With regard to the other concerns expressed, further comparative analysis between the non-legislative and 
legislative options would have been helpful.  More quantification of the administrative costs for the Member 
States would also have made the assessment more persuasive and it is regrettable that this aspect was not 
included in the scope of the survey. The non-paper identifies the four main existing regulatory regimes. 
However, it concentrates its analysis purely on the US regulatory framework, without explaining why no 
examination is made of the other groups mentioned. In conclusion, most of the concerns of Coreper, and the 
corresponding shortcomings pointed out in our initial appraisal of the IA, do not seem to have been 
convincingly addressed.  
 
 
Prepared for the Committees on Industry, Research and Energy (ITRE) and Internal Market and Consumer 
Protection (IMCO) 
Author: Alina-Alexandra Georgescu  
March 2015 - PE 528.816  
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Initial Appraisal of a European Commission Impact Assessment 
 

Reduction of pollutant emissions from road vehicles 
 

Impact Assessment (SWD (2014) 33 final,  SWD (2014) 32 final (summary)) of a Commission proposal for a 
Regulation of the European Parliament and of the Council amending Regulations (EC) n° 715/2007 and (EC) n° 

595/2009 as regards the reduction of pollutant emissions from road vehicles (COM (2014) 28 final). 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal which has been referred to the Committee on 
Environment, Public Health and Food Safety (ENVI). The proposal aims to modify the currently applicable 
legislation regulating pollutant emissions from road vehicles, the so-called ’Euro’ emission standards. ’Euro’ 
emission standards, which were introduced in the EU as from 1993, define the acceptable limits for toxic 
exhaust emissions of all new motor vehicles sold in the EU Member States. At present they cover emissions of 
nitrogen oxides (NOx), hydrocarbons (HC), carbon monoxide (CO) and particulate matter (PM). For each 
vehicle type, different standards apply. For light-duty vehicles (LDV) (cars and light vans), the emission 
standards currently in force are the Euro 5 and Euro 6 standards covered by Regulation n° 715/2007. For heavy 
duty vehicles (HDV) (trucks and buses), the standards in force are the Euro VI standards covered by Regulation 
n° 595/2009240.  
 
Exhaust emissions from light duty and heavy duty vehicles contribute to air pollution, which remains the 
number one environmental cause of death in the EU. In 2010, it was responsible for over 400 000 premature 
deaths. The World Health Organization estimates that urban outdoor pollution alone causes 1.3 million deaths 
worldwide per year241. Although the quality of air has improved in the EU over the past decade, air pollution 
remains significant in urban areas where the motor vehicle and population density is the highest. According to 
the European Environment Agency (EEA)242, road transport accounted for 42 per cent of NOx emissions243 in 
the EU-27 in 2009, one of the biggest air quality problems in the Member States. Alongside their negative 
impacts on human health, vehicle exhaust emissions, and notably greenhouse gases, also contribute to climate 
change and accelerate this process. Road transport contributes about one-fifth of the EU's total emissions of 
carbon dioxide (CO2), the main greenhouse gas244. Transport emissions need therefore to be tackled for the 
EU to meet its greenhouse gas emission targets defined in the Europe 2020 strategy. 
 
Problem definition 
The IA identifies 6 specific problem areas where market and regulatory failures would hinder addressing the 
aforementioned challenges of air pollution and global warming:  
 

1. The potential to reduce fuel consumption and therefore pollutant and greenhouse gas emissions through 
efficient driving behaviour, so called 'eco-driving', is insufficiently exploited 
The technical support for eco-driving is provided through fuel consumption meters (FCM) and gear shift 
indicators (GSI). While GSI have been made mandatory in new passenger cars of category M1245 fitted with a 
manual gearbox, no legal requirement exists to fit FCM in any category of motor vehicle at present. The IA argues 

                                                           
240 Arabic numerals designate light duty (LD) vehicle emission standards and Roman numerals heavy duty (HD) vehicle 
emission standards. 
241 IA, p. 7. 
242 EEA 2011, EU27 air pollutant emissions - fact sheet. 
243 NOx is a generic term for nitric oxide (NO) and nitrogen dioxide (NO2). 
244 IA, p. 8 
245 Category M1: Vehicles designed and constructed for the carriage of passengers and comprising no more than eight 
seats in addition to the driver's seat. The requirement to fit all vehicles of category M1 with GSI became effective for all 
new car models as of 2012 and for all new cars as of 2014 (article 11 of Regulation N° 661/2009). 
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that studies246 show that for light duty vehicles the potential of eco-driving is better exploited when using both 
systems at the same time 
 
2. The scope of the ammonia (NH3) emission limits threaten to drive heavy duty (HD) natural gas vehicles 
out of the market 
An ammonia limit value was set in the Euro VI emissions legislation for all heavy duty vehicles (HDV) regardless 
of the engine type. This limit value was introduced to avoid a risk of ammonia slip (too much ammonia in 
selective catalytic reduction (SCR) systems used for nitrogen oxides (NOx) abatement from diesel engines) in 
diesel fuelled HDVs. As a small amount of ammonia is also formed in the engine combustion process of petrol 
or natural gas engines, which do not require SCR technology to comply with NOx limits, the IA suggests that 
the ammonia limit puts vehicles in this small segment of the HDV market at a disadvantage, as it would require 
them to be fitted with a technically complex ammonia clean-up system. This may increase considerably the 
costs of vehicles such as compressed natural gas (CNG) fuelled transit buses, therefore encouraging their 
replacement with more polluting diesel vehicles. 
 

3. The upper mass limit of light duty (LD) Euro 6 Regulation necessitates two type approvals for some vehicle 
platforms 
A strict reference mass limit defines whether vehicles have to be approved for their emissions according to 
light (reference mass not exceeding 2610 kg extendable up to 2840 kg under certain conditions) or heavy duty 
legislation. The consequence is that different versions of the same vehicle type can be located on different 
sides of the borderline, thus requiring similar vehicle types to undergo double development and approval and 
double testing under the light duty and heavy duty emissions regulations. According to the IA, this creates 
important costs for the manufacturers without 'delivering any obvious environmental benefits'247. 
 
4. Euro 6 LD low temperature emission limits are not adjusted to technical progress 
The emissions of modern LDV are reduced by after-treatment (catalysts or SCR) or internal engine measures 
(such as exhaust gas recovery, so-called EGR). Since these systems require a certain temperature to work at 
full efficiency, emissions are considerably higher at low temperatures. This is the reason why separate low 
temperature emission limits have been defined in European emissions legislation. However, according to the 
IA, the low temperature limits set for hydrocarbons (HC) and carbon monoxide (CO) in Euro 5 legislation were 
carried over from Euro 3 and no longer reflect technical progress made in engine and emission control 
technology. Furthermore, no NOx emission limits at low temperatures are defined yet in Euro 6. 
 
5. Euro 6 LD emission regulation defines a limit value for total emissions of nitrogen oxides (NOx) but no 
separate limit value for nitrogen dioxide (NO2) 
Nitrogen oxides (NOx) emitted by motor vehicles consist of nitrogen oxide (NO) and nitrogen dioxide (NO2), 
both components being toxic gases with negative effects on human health and the environment. Direct NO2 
emissions are considered highly problematic as they have the most significant health impacts in inner-city 
areas, with NO2 potentially making up 5 to 10 per cent of the total NOx exhaust emissions of a motor 
vehicle248. Modern diesel engines may bring this share up considerably depending on the emission reduction 
system used. In order to avoid that the use of modern emission control technologies results in an increase in 
direct NO2 emissions, specific NO2 emission limits have been foreseen for HDV in Euro VI legislation. In 
contrast, the Euro 6 light duty vehicle emissions regulation only specifies a limit value for total NOx emissions 
but no separate limit value for NO2. 
 

6. Euro 6 LD total hydrocarbons (THC) emission limits cause problems for compressed natural gas (CNG) 
vehicle manufacturers 

                                                           
246 The IA uses the plural 'studies' but only refers in fact to one study conducted by TNO in 2010 on the effects of a gear-
shift indicator and a fuel economy meter on fuel consumption.  
247 IA, p. 10. 
248 IA, p. 11. 
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The current Euro LD emissions limits for THC include methane and non-methane hydrocarbon (NMHC) 
emissions. The main reason for including methane is the fact that it is a strong greenhouse gas. However, 
according to the Commission, it would be more appropriate to add methane to the CO2 equivalent emissions 
of a vehicle and to deregulate methane emissions at type approval. This, according to the IA, would help the 
entry into the market of natural gas vehicles (NGVs) which naturally have high methane but low CO2 
emissions. The current inclusion of methane makes it difficult for NGVs to meet the THC limit values.  
 
The underlying drivers of the above-mentioned problems are considered to be the increasing demand for 
transport which hampers the significant decrease of atmospheric pollutant and GHG emissions from road 
transport, and market and regulatory failures. 
 
Overall, the IA makes a rather brief and general presentation of the background to the proposal and of the 
problems to be addressed, regularly employing technical language not easily understandable to non-
specialists. Information on the state of the automotive sector (including the share in the European market of 
compression ignition engines and positive ignition engines, and the type of industries involved, notably SMEs) 
and an overview of the competitive situation of the European car industry would have helped the reader to 
better situate the context in which this proposal is presented.  
 
In addition, more detailed explanations could have been provided as to why there is a need to act now 
(considering the fact that the Euro 6 and Euro VI standards were not yet in force when the IA was drafted 
(presumably in early 2012) and therefore the effects of their implementation could not be known) and, more 
importantly, why the alleged regulatory failures have so far not been addressed by the successive pieces of 
Euro standards legislation. For example, it is unclear why a specific limit value for NO2 emissions was 
introduced in Euro VI legislation but not in Euro 6, or why the low temperature emission limits were not 
adjusted in the Euro 5 and Euro 6 legislation and need to be adjusted now. Furthermore, it is not apparent 
from the IA how the six aforementioned problems were identified. Several of the assertions made in this 
regard lack sufficient explanations and might be considered speculative given that there does not appear to be 
any concrete evidence supporting them. The description of the evolution of the problem in the absence of any 
further EU action (baseline scenario) appears too succinct and lacks any quantitative information, for example 
on the compliance costs imposed on manufacturers as a result of the double emissions certification, or on the 
likely decline of the share of natural gas heavy duty vehicles, etc.  
 
Objectives of the legislative proposal 
The general objectives of the Commission proposal are to ensure the proper functioning of the internal 
market; to provide for a high level of environmental and health protection in the European Union, and to 
contribute to the European Union’s ambitious greenhouse gas reduction targets.  
 
Specific objectives are to have emissions legislation and type approval requirements that reflect technical 
progress and address regulatory failures that have been identified; to make use of simplification potential in 
the legal framework, and to improve the efficiency of driving patterns in order to reduce air pollutant and GHG 
emissions.  
 
These specific objectives are translated into the following operational objectives: to ensure that new motor 
vehicles are equipped with systems assisting the driver in eco-efficient driving style where potential fuel 
savings are not fully exploited; to avoid that the agreed NH3 limits for all heavy duty vehicles obstruct market 
uptake of certain positive ignition vehicles; to resolve the need for costly double emissions certification and 
thereby eliminate unnecessary compliance costs; to enable the Commission to propose updated low 
temperature emission limits by way of delegated act if this is deemed necessary and justified by the evidence 
base; to enable the Commission to propose a separate NO2 limit for LDV by way of delegated act if this is 
deemed necessary and justified by the evidence base; to enable the Commission to propose the de-regulation 
of methane emissions by way of delegated act if this is deemed necessary and justified by the evidence base, 
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and provided that methane emissions are included as CO2 equivalent emissions under the automotive CO2 
Regulation. The explicit inclusion of this latter point as an operational  target of the initiative would seem to 
pre-empt somewhat the choice of instrument. 
 
Range of options considered 
The options in the IA are presented under six headings corresponding to the six problem areas identified. With 
the exception of the first problem (eco-driving), for which four options are developed, the examined options 
for the remaining five problems are surprisingly limited to the ‘no change’ option and the preferred option 
only. This casts doubts as to whether all potential alternative options were considered and notably the option 
of acting through the ordinary legislative procedure as opposed to via delegated act. 
 
1. The potential to reduce fuel consumption through efficient driving behaviour is insufficiently exploited 

- Option 1: no changes: no further measures would be put in place to improve fuel efficient driving 
behaviour, except the requirement to install GSI in new passenger cars. 

- Option 2: introduce mandatory fuel consumption meters (FCM) for light duty vehicles and extend the 
mandatory installation of GSI from only passenger cars to all light duty vehicles.  

- Option 3: introduce mandatory FCM for LD and HD vehicles and extend the mandatory installation of 
GSI from only passenger cars to all LD and HD vehicles. 

- Option 4: a soft law approach focused on driver information and education. The Commission indicates, 
however, that this soft law option is not considered as a stand-alone option, but rather as 
complementary to one of the regulatory options, and therefore discards it from further analysis. 

The Commission's preferred option is option 2. 
 

2. The scope of the ammonia (NH3) emission limits threaten to drive heavy duty (HD) natural gas vehicles 
out of the market 

- Option 1: no changes: the Euro VI NH3 emission limits would apply to all HDV. 

- Option 2: change the scope of the Euro IV NH3 limits sot that they only apply to heavy duty vehicles 
with compression ignition (diesel) engines.  
 

3. The upper mass limit of LD Euro 6 Regulation necessitates two type approvals for some vehicle platforms 

- Option 1: no changes to the existing situation. 

- Option 2: remove the upper mass limit of the LD Euro 6 Regulation for emission purposes: this option 
would give manufacturers the choice to type approve vehicles with a reference mass of more than 2 
610 kg according to the LD or HD emission requirements. In case of vehicle platforms spanning the LD-
HD borderline, the manufacturer could approve all vehicles according to LD rules. 
 

4. Euro 6 LD low temperature emission limits are not adjusted to technical progress 

- Option 1: no changes to the existing situation 

- Option 2: introduce a mandate for the Commission to set low temperature emission limits for CO and 
HC of positive ignition (petrol and gas) vehicles and NOx for positive ignition and compression ignition 
(diesel) vehicles by way of a delegated act. 
 

5. Euro 6 LD emission regulation defines a limit value for total emissions of NOx but no separate limit value for NO2 

- Option 1: no changes to the existing situation: the NO2 emissions of light duty vehicles would continue 
to be accounted for as part of the overall NOx limit. 
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- Option 2: introduce a mandate for the Commission to specify, in addition to the limit value for total 
emissions of NOx, a limit value for emissions of NO2 by way of a delegated act.  
 

6. Euro 6 LD total hydrocarbons (THC) emission limits cause problems for (CNG) vehicle manufacturers 

- Option 1: no changes to the existing situation 

- Option 2: introduce a mandate for the Commission to account for the greenhouse gas effects of 
methane emissions as CO2 equivalents in vehicle type approval information and accordingly increase or 
remove limit values of THC emissions of positive ignition vehicles by way of a delegated act. 

 
The preferred 'delegated acts' options to address problems 4 to 6 above are not detailed, the Commission 
explaining that ' at this point in time, the available information does not allow including the technical aspects 
in this initiative'249. This leaves one wondering how the co-legislators will be able to make an informed decision 
about whether or not to grant the Commission the power to act via delegated acts on these issues. While Euro 
standards are formulated using a split-level approach (i.e. essential aspects are contained in a main instrument 
agreed via the ordinary legislative procedure, while non-essential technical aspects are regulated by means of 
delegated or implementing legislation), one might have expected the Commission to better justify the use of 
delegated acts in this particular case, given that the issues for which they are envisaged concern the setting of 
new or amended emission limits, which have traditionally always been decided by the co-legislators. In 
addition, the IA could have justified further the proposed changes designed to be adopted through delegated 
acts, in particular in light of the concerns they raise among stakeholders (especially the inclusion of methane 
as a CO2 equivalent and the modification of the low temperature limits for CO and HC).  
 
Scope of the Impact Assessment 
The IA explains that ’no assessment of impacts can be provided’250 for the delegated acts options under 
problem areas 4, 5 and 6 as the 'decision to modify or introduce specific limit values for the pollutants in 
question will be taken at a later stage and will be supported by a separate impact assessment'251.  
 
The IA provides an assessment of the economic (impact on industry and indirect impact on consumers), 
environmental (emissions of greenhouse gases and relevant air pollutants) and social (mainly in the area of 
employment, but found to be in a very low order of magnitude for all options) impacts of the options devised 
to address problems 1, 2 and 3 above, which fall under the ordinary legislative procedure. The impacts on 
SMEs and on the competitiveness of the European automotive industry are hardly assessed, if at all.  
 
Quantification of some of the impacts is provided (mainly in relation to the options designed to address 
problems 1, eco-driving and 2, ammonia (emission limits)). The reduction of the administrative burden on 
manufacturers as a result of the removal of the upper mass limit in the Euro 6 Regulation could not be 
quantified in the IA252. The Commission does explain, however, albeit without indicating the sources of these 
estimations, that administrative costs for two type approval procedures are in the order of 100 000 euros per 
type approval. Additional design and development costs correspond to several million euros per calibration of 
a vehicle type253. The environmental impacts of applying Euro 6 instead of Euro VI emission legislation on a 
voluntary basis are briefly discussed, the Commission concluding that the 'impact of this option can be 
considered as environmentally neutral if not slightly positive254'. 
 

                                                           
249 IA, p. 19. 
250 IA, p. 21. 
251 Idem. 
252 IA, p.30. 
253 IA, p. 29. 
254 IA, p. 31. 
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A substantial part of the IA is devoted to assessing the impacts of the options concerning eco-driving. It should 
be noted, however, that the issue of eco-driving is not addressed at all by the final proposal.  
 
The assessment in the IA relies on a 2010 study relating to the effects of a gear shift indicator and a fuel 
economy meter on fuel consumption255. According to the study, the extension of the requirement to fit FCM 
to LDVs would mean additional costs estimated to be between 0 and 10 euros per vehicle. The extra cost for 
fitting GSI to all LDVs (and not just passenger cars, as is now the case) is estimated to be between 0 and 15 
euros in the short term and 0 and 7 euros in the long-term256. The low end of this bracket would be applicable 
to vehicle types that already have the possibility to display FCM and GSI information on the dashboard. The 
higher end would apply to vehicles types for which a re-design of the dashboard would be necessary. How 
these estimates were calculated is not apparent from the IA. The Commission argues that 'it can be expected 
that the extra cost per unit produced would converge towards the low end of the cost bracket quickly'257. It 
also claims that the mandatory fitting of FCM and GSI in all light duty vehicles would create additional demand 
for sensors, suitable dashboards and related components and could thereby open up certain business 
opportunities for suppliers'258.  
 
Regarding the environmental impacts, the IA indicates that 'it is estimated that the fitting of a GSI effectuates a 
net reduction in CO2 emission of up to 1.5 %' and the 'corresponding figure for FCM is in the order of 
magnitude of 0.3 to 1.1%'259. The combined effects of both measures would be between 1.8% (lower 
estimates) and 2.6% (taking into account the higher estimate for the FCM). According to the IA, 'fuel 
consumption could be reduced by 2-3% for the average driver if FCM and GSI are implemented together on a 
vehicle type' (for light commercial vehicles) and could lead to 'a 1% fuel saving on all M1 vehicles'260. 
Explanations are provided as to the calculation of these estimates. The IA warns that 'the effect that FCM and 
GSI would have on the noxious emissions of vehicles fitted with them is less straight forward. While it can be 
expected that the introduction of a FCM would lead to a decrease of noxious emissions due to more fluent 
driving [...] there is some evidence that GSI in vehicles with modern diesel engines or direct injection petrol 
engines could lead to slightly elevated NOx emission'261. After a brief technical explanation, the Commission 
indicates however that 'NOx emissions of Euro 6 vehicles are not expected to increase when the GSI is used'262.  
Regarding ammonia emission limits for HDVs, the IA indicates that, according to an estimate of an industry 
stakeholder (IVECO), the additional material costs for natural gas HD vehicles to meet the ammonia limits is of 
at least 1 600 euros per vehicle (after-treatment system). The additional project costs for each engine/vehicle 
family would range between 6 and 8 million euros263. Assuming a market of 3 000 units/year composed of 10 
engine families, the total additional costs (material plus project costs) under the baseline scenario (the 
ammonia emission limits would continue to apply to all HDVs including positive ignition vehicles) would range 
between 108 and 128 million euros264 per year. The IA indicates that in light of the magnitude of the cost 
increase, the market potential of these vehicles would be seriously diminished. This would have a direct effect 
on producers but would also disproportionately affect specialised small and medium sized component 
suppliers. Still according to IVECO, the additional ammonia emitted following a removal of the limit value for 
positive ignition engines would be in the order of 0.2 to 0.3 per cent265, an amount considered 'largely 
insignificant'266 in light of the significant positive environmental effect that the replacement of diesel by 
natural gas HDV would have with respect to NOx and CO2 emissions. 

                                                           
255 TNO, 2010, Effects of a gear shift indicator and a fuel economy meter on fuel consumption. 
256 IA, p. 22. 
257 Idem. 
258 IA, p. 23. 
259 Idem. 
260 IA, p. 24. 
261 Idem. 
262 Ibidem. 
263 IA, p.27. 
264 IA, p. 27. 
265 IA, p. 29. 
266 Idem. 
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Subsidiarity / proportionality 
As is the case with other legislation relating to the type approval of motor vehicles, the proposal is based on 
article 114 TFEU ensuring the functioning of the internal market. The Commission explains that since the 
initiative under consideration concerns amendments to existing EU legislation, only the EU can act effectively. 
EU action is necessary to avoid the emergence of barriers to the single market, notably in the field of the 
automotive industry, but also because of the cross-border nature of air pollution and climate change, which 
are environmental problems the effects of which on air quality are not limited to the local level and cannot be 
tackled by national solutions alone. Concerted action at EU level is therefore necessary.  
 
The IA does not really discuss the proportionality of the options. It simply indicates that the ’regulatory options 
in the 6 issue areas are considered to be in line with the proportionality principle as they envisage that the EU 
would only act to the extent that is needed to achieve the objectives', adding that 'for any subsequent 
delegated acts [problems 4, 5 and 6], follow-up impact assessments would be done that would also look at the 
proportionality aspect'267. The commitment to accompany such acts with impact assessments is to be 
welcomed. 
 

There are no reasoned opinions from national parliaments.  
 

Budgetary or public finance implications 
The IA does not inform of any implications on the EU budget or MS public finance. 
 

SME test / Competitiveness 
SMEs are given very little consideration in the IA. The IA indicates very early on that 'SMEs are almost 
exclusively located at the beginning of the automotive supply chain and in the traditional manufacturing 
sectors e.g. cast or pressed metal parts, plastic mouldings etc. The IA claims therefore that 'the effect on SMEs 
is expected to be minimal'268. The Commission stresses however elsewhere in the assessment of impacts the 
disproportionate effect of the ammonia measures on SME component part suppliers as a result of the 
expected lower market potential of natural gas HDVs. The effect of the proposed measures on the 
international competitiveness of the European automotive industry is not assessed either. 
 

Simplification and other regulatory implications 
Through this proposal, the Commission seeks, among other things, to introduce a number of provisions to 
simplify the legislation in force in line with the smart regulation agenda. In particular, the elimination of the 
burden of double certification would be in line with simplification and administrative burden reduction 
objectives. The proposed Regulation would also merge the various legislative amendments for LD and HD 
vehicles into a single act. The EESC has argued that  this 'does not reflect the tenets of "smart and transparent 
regulation", which was one of the key commitments set out in CARS 21  and reiterated in CARS 2020, for which 
work is still in progress'269.  
 

Relations with third countries  
The IA indicates that 'the impact on third-country manufacturers is not expected to differ from the impact on 
domestic ones'270. 
 

Quality of data, research and analysis 
The Commission explains that it has drawn on external expertise and consulted stakeholders for the 
preparation of this IA. The IA largely builds on the findings of the previously mentioned 2010 external study 

                                                           
267 IA, p. 20. 
268 IA, p. 13. 
269 Opinion of the European Economic and Social Committee of 29 April 2014 on the Reduction of pollutant emissions from 
road vehicles, INT/737.  
270 IA, p. 13. 
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conducted by the Dutch research organization TNO that assessed the effects of a gear-shift indicator and a fuel 
economy meter on fuel consumption. The study is said to be found in Annex 4 of the IA. However, the IA, as 
transmitted to the Parliament and as published on the Impact Assessment Board's website, is not 
accompanied by any annexes. This makes it impossible for the reader to examine the content of the 
aforementioned study, but also of any other attached document that could have provided useful information. 
For example, a 2011 EEA fact sheet on EU 27 air pollutant emissions, said to be in annex 3 of the IA, could not 
be examined either, and nor could the summary of the online public consultation, which should have been in 
annex 2. Other data sources used in the IA include some WHO and academic studies, and industry data. The 
data sources appear however quite limited and sometimes not very recent, some studies even going back to 
2001.  
 
Generally speaking, one is left with the impression that the Commission could have conducted more thorough 
research and analysis both of the problems to be addressed, which in several instances would benefit from 
further explanations and substantiation, but also of the range of options and impacts. In this regard, the fact 
that only two options - namely the ‘no change’ option and the preferred option - are considered for five out of 
the six problem areas identified might appear too restrictive. Moreover, the absence of any more detailed 
justification for the content of the measures to be adopted through delegated acts (in particular the most 
controversial ones as previously mentioned) or for the use, as such, of delegated acts for issues that have 
traditionally been decided by the co-legislators is regrettable.  
 
Finally, there appears to be a gap of almost two years between the time the IA was completed - one can infer 
from the content of the IA, but also from the date of the Impact Assessment Board's opinion, that it was in 
early 2012 - and the date the proposal was tabled (31 January 2014).  In this context, an update of the IA 
would certainly have been useful. 
 
Stakeholder consultation 
The stakeholders affected by the proposal are identified as being: the population of the European Union which 
is affected by the health effects of poor air quality; consumers purchasing motor vehicles who are affected by 
changes in the price of new vehicles; manufacturers of motor vehicles, and suppliers. 
 
Little can be said about stakeholder consultation given that the relevant annex is missing from the IA and 
stakeholder views are hardly reflected in the document. The Commission mentions contacts with vehicle 
manufacturers for the purpose of obtaining data on financial costs and benefits and environmental impacts, as 
well as meetings with the most relevant stakeholders in the framework of the United Nations Economic 
Commission for Europe (UN/ECE) and the Commission's Motor Vehicle Working Group on the occasion of 
which individual components of the initiative were discussed. The number of meetings and exchanges and the 
dates on which these took place are not indicated in the IA.  
 
An open public consultation was carried out from 1 September 2011 to 28 October 2011. Only 15 
contributions were received (6 public authorities, 6 industry stakeholders, 2 environmental NGOs, 1 private 
citizen). The Commission considers the result of the consultation to be 'sufficiently representative for the 
potentially affected stakeholders'271. The Commission does not justify this assertion and one can reasonably 
wonder how such a limited number of responses can indeed be sufficiently representative of the opinions of 
all affected stakeholders.  
 
Monitoring and evaluation 
The Commission indicates that 'a joint evaluation of the measures contained in this IA and the follow-up 
impact assessment could be usefully carried out five years after the entry into force of the act adopted 

                                                           
271 IA, p.6. 
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through the ordinary legislative procedure and any delegated acts that may be adopted'272. Existing reporting 
mechanisms would be used to monitor the effects of the proposed legislation to a certain extent. However, 
the Commission explains that given the low order of magnitude of the present initiative, it might be difficult to 
link the data obtained from the reporting mechanisms to the actual impact of the intervention. The 
Commission would therefore consider complementing this data with additional evidence obtained through a 
background study. No specific progress indicators are mentioned. 
 
Commission Impact Assessment Board 
The Impact Assessment Board (IAB) delivered its opinion on the draft IA on 15 February 2012, making several 
recommendations for improvement. These concerned the strengthening of the evidence base of the problem 
definition, the improvement of the baseline scenario notably through more quantitative data, the presentation 
of the options and their expected impacts, notably the impact on SMEs and the international competitiveness 
of the EU automotive industry, as well as the clarification of the monitoring and evaluation arrangements. The 
IAB also requested the IA to show how stakeholder opinions were taken into account and to systematically 
provide references to the stakeholder consultation. While the IA argues that it has taken on board the IAB's 
comments, the problem definition still appears to lack sufficient substantiation and the options and their 
impacts are not detailed enough, in particular concerning delegated acts. There is hardly any assessment of 
the impacts on SMEs, and no assessment at all of the competitiveness issues, despite the IA's arguments to the 
contrary. In addition, the stakeholder consultation process is insufficiently described and stakeholder views are 
almost completely absent from the IA. Finally, contrary to the IAB's recommendation, the monitoring and 
evaluation arrangements do not appear to include a set of concrete progress indicators that are linked to the 
preferred options. 
 
Coherence between the Commission's legislative proposal and IA  
The IA and the proposal do not fully correspond. As mentioned previously, the issue of eco-driving, which is 
dealt with at great length in the IA, is completely left out of the proposal without any explanation in the 
explanatory memorandum. In addition, the proposed revision of the provisions on access to vehicle repair and 
maintenance information (article 8 of the proposal) as well as the proposed revision of the method for 
measuring particulate matter and the introduction of a particle number limit value (article 14, paragraph 2 of 
the proposal) are neither mentioned nor assessed in the IA. 
 
The rest of the provisions appear to be in line with the IA. Nevertheless, while the proposal indicates that the 
new limit for emissions of NO2, as well as the limits for emissions of NOx and NO2 at cold temperatures, shall 
be set through delegated acts, on the basis of a separate impact assessment, no impact assessment is foreseen 
for the proposed revision of tailpipe emissions at cold temperature (CO) and (HC), or for the inclusion of 
methane as a CO2 equivalent. However, the IA reiterates on several occasions that, regarding the regulatory 
options designed to address problems 4, 5 and 6 above and aimed at giving the Commission a mandate to 
amend or supplement emission legislation by delegated act, 'the decision to modify or introduce specific limit 
values for the pollutants in question will be taken at a later stage and will be supported by a separate impact 
assessment'273.  
 
Conclusions 
The overall impression is that the IA could have better described the background and more clearly explained 
the context in which the present proposal is made. It could also have provided a more thorough analysis of the 
problems and the measures designed to tackle them, substantiating them with more robust data and 
evidence. The stakeholder consultation process and stakeholder views would also have deserved to be better 
reflected in the document.  

                                                           
272 IA, p.33. 
273 IA, p. 19 and 21. 
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Given the evident links between this and other more recent developments in the areas of environment, 
climate and energy and air quality policy, it is perhaps regrettable that the Commission did not choose to make 
use of the possibility provided for by the interinstitutional agreement on a Common Approach to IA to 
complement its IA. This would certainly seem to be a case where this might have been appropriate, at least 
with regard to some of the background data and factual references, but also with regard to the technical 
content of the proposed delegated acts for which more information might by now be available. 
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Initial Appraisal of a European Commission Impact Assessment 
 

Corporate governance: long-term shareholder engagement 
 
Impact Assessment (SWD (2014) 127, SWD (2014) 126 (summary)) of a Commission proposal for a Directive of 
the European Parliament and of the Council amending Directive 2007/36/EC as regards the encouragement of 

long-term shareholder engagement and Directive 2013/34/EU as regards certain elements of the corporate 
governance statement (COM (2014) 213), and of a Commission Recommendation on the quality of corporate 

governance reporting ('comply or explain') (C(2014) 2165) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal for a Directive, which has been referred to the Legal 
Affairs Committee. The legislative proposal amends Directive 2007/36/EC on the exercise of certain rights of 
shareholders in listed companies and the Accounting Directive 2013/34/EU on annual financial statements, 
consolidated financial statements and related reports of certain types of undertakings. The IA also 
accompanies a Recommendation providing guidance aimed at improving the overall quality of corporate 
governance statements published by companies in accordance with the quoted Accounting Directive. 
 
Following the financial crisis, the Commission has undertaken a thorough review of the current corporate 
governance framework. This has resulted in a 2010 Green Paper on Corporate Governance in financial 
institutions and remuneration policies, discussing the lack of shareholder engagement, and a 2011 Green 
Paper on an EU corporate governance framework, which contained a chapter focused on the role of 
shareholders (IA, p. 7). This sparked an EP resolution on the subject274. The proposal would apply to 10 400 
listed companies in the EU that contribute to a total market capitalisation of over 8 trillion euros. The size of 
the market in Member States varies significantly. The largest markets are (in descending order) the UK, France, 
Germany and Spain. These Member States account for over two thirds of the total market capitalisation in the 
EU (IA, p. 9).  
 
Problem definition 
The Commission argues that there are shortcomings in relation to long-term shareholder engagement and 
corporate governance within listed companies. Shareholders are not provided with enough accurate 
information to be able to engage sufficiently with the listed companies in which they are shareholders. Listed 
companies and their boards have remunerated directors disproportionately in relation to their performance 
and have conducted related party transactions (RPT)275 that do not sufficiently consider the long-term 
interests of the company. The advice provided by proxy advisors276 to institutional investors and asset 
managers can be questioned regarding its quality, reliability and transparency. Finally, intermediaries struggle 
to enable shareholders to exercise their rights, particularly in cross border contexts. 
 
The IA identifies 6 key problems regarding the longevity of shareholder engagement and the quality of 
corporate governance within European listed companies. These are: 1) Insufficient shareholder engagement; 
2) Insufficient link between pay and performance of directors; 3) Lack of shareholder oversight on related 
party transactions; 4) Doubts on the reliability of the advice of proxy advisors; 5) Difficult and costly exercise of 
rights flowing from shares; 6) Insufficient quality of corporate governance information.   
 

                                                           
274 EP resolution of 29 March 2012 on a corporate governance framework for European companies, P7_TA(2012)0118. 
275 Related party transactions are transactions between a company and its management, directors, controlling entities or 
shareholders. For example, a company may sell a subsidiary to its chief executive officer. 
276 Proxy advisors are defined as firms providing voting services to investors, including voting advice. 
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The IA highlights the lack of engagement of institutional investors and asset managers, which it considers leads 
to sub-optimal corporate governance of listed companies through short-term-focused strategic decisions. This 
results in lost potential for better financial performance.  The IA establishes the link between pay and 
performance of directors and a lack of transparency concerning RPTs as being two of the six overall major 
problems identified. However, the possible linkages between those two problems, both of which may subtract 
value from a company, are not elaborated upon. 
 
The IA expressly highlights that constraints are placed on the analysis of the problem due to the 'scarcity of the 
statistical data and the confidential nature of some of the evidence available to the Commission' (IA, p. 16). 
Against this background, the quantitative evidence provided in reference to the problem of insufficient 
engagement of institutional investors and asset managers is rather thorough. For instance, according to a 
study quoted in the IA, 20 per cent of fund managers had a one-year investment horizon and only less than 10 
per had a three year investment horizon. In comparison, however, constraints appear particularly relevant in 
relation to the definition of the problem of proxy advisors. The discussion around this issue only provides 
quantifiable evidence regarding who the proxy advisors are and why they are used with regard to the specific 
cases of the Netherlands and Germany, rather than addressing the quantifiable scale of the problem across the 
EU. It is nevertheless established that ten proxy advisor firms are active in the EU, including the two biggest 
players (IA. p. 32). Despite the admission of 'limited competition', this potential issue is not developed. 
According to the Commission's IA Guidelines, weak markets, or markets lacking competition, should be 
explored within the problem definition. Broadly speaking, the analysis of the causes for most problems 
especially develops the principal-agent relationship between the shareholders (the principals), who delegate 
the management of the company to the directors (the agents). This creates information asymmetries at 
various levels of the investment chain. High costs of intermediation and conflicts of interest are also 
mentioned, but they are not explored in the same depth. The figure below completes the schema of the equity 
investment chain provided in the IA with additional information drawn from the IA itself.  
 
Figure 1: schema of the equity investment chain 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Source: Commission IA, p. 12; EPRS. 
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Objectives of the legislative proposal 
The objectives of the legislative proposal correspond to the identified problems. Three general objectives are 
identified as being: to improve the governance and (financial) performance of EU listed companies; to 
contribute to enhancing the long-term financing of companies through equity markets, and to improve the 
conditions for cross-border equity investments.  
 
To achieve the general objectives requires the realisation of more specific objectives that are identified as 
being: to increase the level of engagement of asset owners and asset managers with their investee companies; 
to create a better link between pay and performance of company directors; to enhance transparency and 
shareholder oversight on RPTs; to ensure the reliability and quality of the advice provided by proxy advisors; to 
facilitate the exercise of rights by shareholders, and to improve the quality of information on corporate 
governance provided by listed companies (IA, p. 45). 
 
Range of options considered 
A range of options are considered in the IA in order to work towards the objectives of the legislative proposal. 
These are illustrated in the table below. The options retained by the Commission are highlighted. 
 
Figure 2: overview of options 
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4) Detailed 
requirements 

3) Detailed rules 

Source: Commission IA; EPRS. 
* This option was discarded upfront, as it had proven ineffective. 
 
As the table above shows, firstly, most options relate essentially to transparency and little consideration is 
given to possible additional ways to achieve the objectives identified, which are quite broad. Secondly, beyond 
no policy change, and with the exception of the shareholder vote, the IA essentially considers three 
approaches revolving around the legislative instrument to be used and its nature: recommendations/soft law 
options; binding rules/mandatory requirements; and detailed requirements. Therefore, even within a rather 
restricted frame, political decision-makers are not given a sufficiently complete choice of strategic scenarios 
and options, in terms of content. For instance, which strategic options are available to introduce mandatory 
transparency of institutional investors and asset managers? Finally, the presentation of the analysis results is 
sometimes repetitive, as options are discarded for similar reasons, because the instrument is either too weak 
or too inflexible. 
 
In attempting to engage institutional investors and asset managers the IA identifies option 3 - binding rules on 
transparency - as the most appropriate option. This option would introduce the same transparency measures 
as discussed in option 2, but these would be in binding form as opposed to recommendations. The binding 
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rules would require asset owners to publish the extent to which their investment strategies are in accordance 
with the foremost long-term interests of the beneficiaries (IA, p. 46). Option 3 also binds asset owners to 
publish information on shareholder engagement and corporate governance issues. Asset managers would also 
be required to disclose information concerning portfolio turnover (IA, p. 46). The Commission advocates option 
3 as the preferred option to create a level playing field across the EU (IA, p. 49). 
 
Concerning the objective of creating a better link between the pay and performance of directors, the IA 
highlights option 3, a mandatory shareholder vote on remuneration, as the preferred option. The shareholder 
vote on this issue will either be advisory (not obliging boards to follow it) or binding (meaning boards cannot 
derogate from it) (IA, p. 52). The IA surmises that the difference between the two in practice may not be 
overtly stark, as even an advisory shareholder vote can send a strong message to a board. Yet despite this, the 
IA later illustrates the greater impact a binding vote can have on the connection between pay and 
performance, which is the chosen practice in a number of Member States (IA, p. 55). It is not expressly 
mentioned in the IA what the process would be to decide if a shareholder vote on remuneration policy will be 
advisory or binding. 
 
In relation to transparency and oversight of RPTs, the IA identifies option 3, a binding legal framework 
requiring a public announcement of RPTs over 1 per cent of the assets and the provision of a fairness opinion 
from an independent advisor, as one of the preferred options. Option 3, in combination with option 4, a 
shareholder vote on RPTs over 5 per cent of assets, is advocated as the most appropriate route forward (IA, p. 
62). The announcement of RPTs over 1 per cent is already required by EU law: they must be reported in the 
annual report. Option 3 would require the announcement to be made already at the completion of the 
transaction. It is also highlighted that an independent advisor will, on average, take between five and ten 
hours to be able to offer a fairness opinion on transactions (IA, p. 59). However, the basis for this conclusion is 
unclear. It is felt that providing shareholders with a right to vote on RPTs over 5 per cent will result in boards 
being less inclined to engage in problematic RPTs (IA, p. 60). The 1 per cent and 5 per cent thresholds were 
recommended by the European Corporate Governance Forum, a group of fifteen experts in the field. However, 
the IA does not mention whether different thresholds could be envisaged as strategic options. 
 
Concerning the transparency of proxy advisors, option 2 (recommendations on disclosure requirements) and 
option 3 (binding transparency requirements) are given the majority of the focus. In contrast, the potential 
negative impacts of a detailed regulatory framework (option 4) are not explored or explained in a thorough 
manner, yet it is concluded that option 3 is the most likely to trigger a positive change.  Option 3 requires 
compulsory disclosure from proxy advisors regarding their treatment of conflict of interests and their 
methodology in preparing advice (IA, p. 62). 
 
Shareholder identification, transmission of information and instructions by intermediaries is the most 
thoroughly analysed area in the IA in considering the potential options available. Option 3, the creation of an 
EU shareholder identification instrument and obligations for intermediaries to transmit information through 
the holding chain, is advocated as the optimum policy direction in this area (IA, p. 73). Option 3 will see an EU 
mechanism developed to help issuers identify their shareholders if they so wish. This received a high level (81 
per cent) of support from issuers who responded to a public consultation (IA, p. 69). This is in comparison with 
Option 2, which would define minimum EU rules through promoting the existing market standards as 
developed by the industry. The issue highlighted regarding the minimum EU rules is that without a legal 
requirement for compliance to the market standards, little effort will be made to comply (IA, p. 67).  
 
The options relating to the improvement of corporate governance reporting are the least thoroughly assessed 
in the IA. Option 2, a Recommendation providing guidelines on corporate governance reports and the 
application of the 'comply or explain' approach, is chosen as the most appropriate option (IA, p. 76). According 
to this approach, a company 'choosing to depart from a corporate governance code has to explain which parts 
of the corporate governance code it has departed from and the reasons for doing so' (IA, p. 80). It is 
established that while option 3, introducing detailed requirements on corporate governance reporting, would 
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have a globally positive impact economically, it is less flexible than option 2 in enabling competent national 
bodies to adapt the guidelines to national specificities (IA, pp. 74-75).  
 
Scope of the Impact Assessment 
Economic 
A general theme of the IA is that long-term shareholder engagement and greater transparency in corporate 
governance can contribute to overall sustainable economic growth in the EU. The Commission states that 
improving transparency and oversight of RPTs can have a positive influence on economic growth and 
employment (IA, p. 58), although no details or quantitative estimations are provided.  
 
Social 
It is established within the IA that '23% of the value of shares is owned by institutional investors such as 
pension funds' (IA, p. 9) and that pension funds represent '3.5 trillion in assets' (IA, pp. 10-11). It is also 
acknowledged and that there is a lost potential of improved corporate governance contributing to better 
investment results and that the problems identified have an impact on EU citizens, who are future pensioners 
and who are currently employees (IA, p. 41). For instance, the cost of intermediation 'reduces the end-value of 
a pension fund by around 30 per cent' (IA, p. 41). Yet, it is not discussed in any specific detail what positive or 
negative social impacts, e.g. on the health of ultimate beneficiaries of pension funds, could result from the 
potential changes made by this legislative proposal.  
 
Short- and long-term cost-benefit analysis 
The requirement of institutional investors and asset managers to produce publications in reference to their 
investment strategies receives particular attention in relation to the costing of the requirement. It is 
established that the cost of publishing engagement and voting policies will range between 600 to 1 000 euros 
per year. Significant costs for a detailed disclosure on voting records could cost between 15 000 and 20 000 
euros (IA, p. 48). However, the source of the first estimate is a calculation performed for an IA on a different 
banking topic (the Capital Requirements Directive (CRD) IV IA), and the source for the second estimate is 
unclear. 
 
Focus is given to the beneficial effect on costs relating to the remuneration policy of directors by reducing the 
amount of time shareholders will have to put aside to review pay policy statements (IA, p. 53). A table 
highlighting the cost implications of binding rules on transparency and a mandatory shareholder vote 
illustrates costs of approximately 500 to 1 000 euros to disclose the remuneration policy and between 600 and 
1 000 euros for a remuneration report (IA, p. 54). The source of the latter estimation is again the CRD IV IA, 
and the Commission states that these are 'comparable disclosures', but this point is not elaborated upon. In 
relation to the cost implications of improving transparency requirements and shareholders vote on the most 
important related party transactions, it is illustrated that obtaining a fairness opinion from an auditor will take 
between 5 and 10 hours and will cost between 2 500 and 5 000 euros for companies (IA, p. 59). This estimation 
seems to be based on industry-specific rates for auditors (i.e. 500 euros per hour, IA p. 111). With reference to 
the costs that will arise from the preferred option 3 of binding transparency requirements on proxy advisors, it 
is established that preparing and publishing information on their practices will take between 20 and 50 hours 
and will cost between 1 000 and 2 500 euros for 10 proxy advisory firms (IA, p. 63). Unlike the estimate for 
auditors, the quantification for proxy advisors is based on the average hourly wage of senior officials and 
managers (50 euros per hour), highlighting the limited data available regarding this niche market.  
 
Establishing an EU shareholder identification instrument would entail certain costs. However, it is difficult to 
analyse the actual level of fees due to the national discrepancies. It is also acknowledged that, as 
intermediaries would be required to transmit information needed to exercise shareholder rights anyway, it 
does not add any additional costs (IA, pp. 69-70). There may be one-off costs for intermediaries to adjust 
current IT infrastructure and ongoing costs for the distribution of letters to clients, for example. However, 
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there will be savings made through a harmonised system limiting the current need to comply with differing 
standards when transmitting information in a cross-border context (IA, pp. 70-71). 
 
European Economic and Social Committee 
The European Economic and Social Committee, in its opinion of 9 July 2014 on this proposal, supported its 
overall aims and states that the Commission is moving in the right direction, 'insofar as... a culture change 
[away from short-term performance towards a more sustainable long-term investment perspective] can be 
achieved through regulation'. However, the advisory committee suggested that the Commission should reflect 
on how better to involve employees in the building of long-term value.  
 
Subsidiarity / proportionality 
The IA checks the regulatory options in the light of the principle of subsidiarity (IA, pp. 44-45). A common 
theme throughout the exploration of each of the problems is the complexity of Member States having 
different regulations and codes relating to shareholder engagement. It is consistently highlighted that a 
harmonisation of regulations could make the process of increasing shareholder engagement more probable 
and is supported in the main by the consulted stakeholders.  
 
No national parliament raised any subsidiarity concerns on this proposal by the deadline foreseen (10 June 
2014). Of all the national parliaments which provided some contributions, the German Federal Council 
(Bundesrat) is the one that raises some points of interests for the IA. The Bundesrat, while supporting the 
overall aims of the proposal, is of the opinion that shareholders are more typically driven by short-term 
interests, in order to quickly boost their return, and may not be best placed to vote on the pay of the 
management board. It advocates a fixed limit of variable parts of remuneration, which must not be exceeded 
in order to prevent incentivising management to undertake risky operations seeking a high return. Finally the 
Bundesrat feels that a shareholder vote on RPTs over 5 per cent of company assets will lead to paralysis, 
especially when a quick decision is required. In the context of political dialogue, the Commission replied that: 
the shareholders' vote on pay would provide an additional legitimation in the control of the remuneration 
policy; that remuneration structure is out of the scope of the proposal; that similar provisions adopted in the 
banking sector would not be justified for all listed companies; and that the intention of the shareholder vote 
on RPT over 5 per cent of company asset is, amongst others, to protect minority shareholders. 
 
SME test / Competitiveness 
Although the main assessment of the impact on SMEs takes place in relation to the economic impacts of the 
proposal, a fully-fledged test for SME is not undertaken in the IA. It is also noteworthy that this proposed 
legislative action only applies to listed SMEs, which are a small minority in EU stock exchanges. It is established 
that '13% of Europe's largest companies account for 93% of Europe's market capitalisation, 85% of the number 
of trades and 96% of turnover [...] FESE [the Federation of European Stock Exchanges] is of the opinion that EU 
capital markets focus more on the trading of blue chips, i.e. the largest traded companies – at the expense of 
the needs of the much more numerous but smaller listed companies that play a critical role in growth and 
employment in Europe' (IA, p. 48). The intention of the proposal is to 'positively impact the long-term 
sustainability of listed companies, including SMEs' (IA, p. 77). According to the Commission, this would have a 
positive impact on SMEs through enabling them a greater access to capital markets.  
 
The Commission states that there will be some costs for SMEs, as with large companies, for instance for 
improving transparency requirements for RPTs over 1 per cent and facilitating a shareholders vote of RPTs 
over 5 per cent of assets. As previously discussed, obtaining a fairness opinion regarding RPTs over 1 per cent 
of assets could result in reasonably substantial costs. Approximately 1 550 companies have an RPT equal or 
above 1 per cent of their revenue per year (IA, p. 59). However, the proportion of that 1 550 that are SMEs, 
and thus will be subject to these costs, is not specified. Likewise, the IA does not consider whether these 
thresholds would disproportionately affect SMEs. Parliament, in its resolution on the subject referred to 
above, stated that corporate governance measures 'should be proportional to the size, complexity and type of 

https://dm.eesc.europa.eu/EESCDocumentSearch/Pages/opinionsresults.aspx?k=(documenttype:AC)%20(documentlanguage:EN)%20(documentnumber:2817)%20(documentyear:2014)
http://www.ipex.eu/IPEXL-WEB/scrutiny/COD20140121/debra.do
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company' (P7_TA(2012)0118). The European Economic and Social Committee, in its opinion on the 
Commission proposal, raised concerns about the possibility of an additional administrative burden on SMEs. 
 
Simplification and other regulatory implications 
The current regulatory framework in this remit amounts to the EU corporate governance framework. This is a 
combination of legislative rules and soft law, in particular corporate governance codes.277  Concerning existing 
Member States' codes, the proposal is seeking to harmonise the differing codes, particularly in order to 
simplify the process of cross-border shareholder engagement. The various options are rated according to the 
criteria of coherence, presumably with reference to the various pieces of legislation which are connected to 
this proposal, such as the Accounting Directive. International accounting standards are also at least 
mentioned. 
 
Relations with third countries 
It is established in the IA that 22 per cent of ownership of EU listed companies is owned by investors from 
outside the EU (IA, p. 105). However, the impacts that the legislative proposal with have on these foreign 
investors and the relations between them and the EU is not discussed at any length. Likewise, sovereign 
wealth funds are briefly mentioned among the institutional investors (IA, p. 11; p. 19), but are then left out of 
the analysis.  
 
Quality of data, research and analysis 
The IA refers to a large amount of external studies. One major study concerning monitoring and enforcement 
practices in corporate governance in the Member States278, receives particular attention. A summary of its 
main findings can be found in Annex V. The Commission benefited from the advice of the European Corporate 
Governance Forum, which consists of fifteen senior experts in the field including issuers, investors, academics, 
regulators and auditors. The Commission also utilised the advice of the Company Law Experts Group and 
conducted a number of technical discussions with experts from groups of the identified stakeholders. Despite 
this wealth of research, the framing of the options affects to some extent the overall quality of the analysis. 
Moreover, the constraints placed on the analysis by data scarcity are particularly relevant for some areas, such 
as proxy advisors. Finally, the IA occasionally uses, especially for the estimation of costs, data the relevance of 
which is not elaborated upon. 
 
Stakeholder consultation 
The IA identifies the main stakeholders as individual Member States, those involved in pension funds and 
'asset managers, issuer companies, retail investors, employees, proxy advisors, stock exchanges and 
regulators' (IA, pp. 7-8). Whilst employees are classed as stakeholders and ultimate beneficiaries within the IA, 
it does not mention whether employees or employee groups were specifically consulted regarding the 
proposed legislative changes. The Commission undertook two public consultations. The first concerned 
corporate governance in financial institutions. The consultation was launched on 2nd June 2010 in conjunction 
with the adoption of a Green Paper. It closed on 1st September 2010 and over 200 answers were received. The 
second public consultation concerned the EU corporate governance framework. The consultation was 
launched on 5th April 2011, together with the adoption of a Green Paper, and closed on 22 July 2011, having 
received over 400 answers (IA, p. 83).  

                                                           
277 A list of the main EU measures in the area of corporate governance is provided in Annex II of the IA. 
278 The RiskMetrics Group, Study on Monitoring and Enforcement Practices in Corporate Governance in the Member 
States, accessible on http://ec.europa.eu/internal_market/company/docs/ecgforum/studies/comply-or-explain-
090923_en.pdf 
 

http://ec.europa.eu/internal_market/company/docs/ecgforum/studies/comply-or-explain-090923_en.pdf
http://ec.europa.eu/internal_market/company/docs/ecgforum/studies/comply-or-explain-090923_en.pdf
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Monitoring and evaluation 
Firstly, the IA lists a number of possible relevant monitoring indicators, such as the level of shareholder 
turnout and price differences for exercising shareholders' rights across the borders. (IA, p. 78). 
 
Moreover, it is stated in the IA that 'on the basis of the data collected, and five years after the expiration of the 
transposition deadline, the Commission would consider the need to produce an ex-post evaluation report [...] 
Feedback from monitoring and evaluation will also be considered with a view to propose further amendments 
where appropriate' (IA, p. 79). However, there does not seem to be any provision in the proposal clearly 
stating what requirements are to be met in order for the evaluation to take place. 
 
Commission Impact Assessment Board 
The Impact Assessment Board gave an initial negative opinion of the draft IA on the 19 July 2013. They 
returned with a positive opinion of the re-submitted IA on the 29 October 2013. Whilst it was acknowledged 
that the IA had been improved, the Board felt that the IA was still lacking in certain areas. It considered that 
the IA lacked a quantitative underpinning of the problems relating to proxy advisors and RPTs and that it failed 
to specify the costs in relation to the expected benefits of transparency in improving shareholder engagement. 
Finally, it felt that the IA did not highlight the need to legislate quickly regarding proxy advisors. Although the 
draft version of the IA on which this opinion is based is not publicly available, some of these comments appear 
still relevant. Where costs are provided, some assumptions appear questionable. 
 
Coherence between the Commission's legislative proposal and IA  
On the whole the legislative proposal reflects the conclusions of the IA. However, it is noteworthy that the 
empowerment of the Commission to adopt Implementing Acts is highlighted consistently in the legislative 
proposal in relation to the developments that may arise after the implementation of the preferred options. 
However, implementing acts are not discussed at any length within the IA. 
 
Conclusions 
To sum up, this Impact Assessment clearly identifies and defines problems in need of EU action, echoing 
Parliament’s resolution of March 2012 in this field. However, the solutions proposed revolve mainly around 
the type of legislative instrument to be used and arguably do not provide a sufficiently developed choice 
among competing strategic options, in terms of content. This begs the question as to whether other avenues 
might have been explored in order to achieve the declared objectives. Moreover, although the IA is based on a 
wealth of research and consultation, data scarcity places constraints on the analysis of some areas, such as 
proxy advisors; finally, the basis for assumptions behind some of the cost estimations is not always entirely 
clear. 
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Initial Appraisal of a European Commission Impact Assessment 
 

Medicated feed 
 

Impact Assessment (SWD (2014) 271, SWD (2014) 272 (summary)) of a Commission proposal for 
Regulation of the European Parliament and of the Council on the manufacture, placing on the market 

and use of medicated feed and repealing Council Directive 90/167/EEC (COM (2014) 556) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal, submitted on 10 September 2014 and referred to 
the European Parliament’s Committee on Agriculture and Rural Development. 
 
The proposal on medicated feed, together with the parallel proposal on veterinary medicines, is part of an 
overarching goal of the Commission to address the problem of rising threats from antimicrobial resistance in 
the EU. The revision of the medicated feed legislation is also linked to the Commission’s efforts to strengthen 
the internal market, and foster industrial competitiveness, innovation, and economic growth (IA, p. 8). Both 
the European Parliament, in its Resolutions of 27 October 2011279 and 11 December 2012280 on public health 
and microbial challenges, and the Council in 2012281, have called for a European response to these issues. 
 
As a result, it was decided to take action to review the medicated feed rules in order ‘to harmonise at a high 
safety level the manufacture, marketing and use of medicated feed and intermediary products within the EU’ 
(Exp. Mem. of the proposal, p. 2). The proposal would also repeal the existing Directive 90/167/EEC, which 
establishes the rules according to which medicated animal feed is manufactured, placed on the market and 
used in the EU. This Directive has to be adapted to the functioning of the internal market, as well as to a 
number of other developments which need to be addressed, for example, different interpretation and 
application of it among the Member States, no standards in approving production plants, no information on 
carry-over of medicated feed between batches or on medicated feed for pets, etc. 
 
The scope of the proposed Regulation includes the manufacture, placing on the market and use of medicated 
feed for pets and food-producing animals. It should be noted proposal ‘does not apply to veterinary medicinal 
products used as the medicinal component of medicated feed (‘medicated premixes’), which are dealt with 
under the veterinary medicinal products legislation’ (Exp. Mem., p. 4). 
 
Medicated feed is defined as ‘a mixture of one or more veterinary medicinal products or intermediate 
products with one or more feeds which is ready to be directly fed to animals without further processing’ 
(Article 2 of the proposal). The IA explains that it is concerned with one specific way of administering veterinary 
medicinal products to animals, namely, via feed. Other ways of giving medicine to animals include ointments, 
tinctures, injections, oral powders or via drinking water and are not covered by this IA, but rather by the IA 
accompanying the parallel proposal on veterinary medicinal products282 (IA, p. 6). 
 
Regarding the size of the internal market for medicated feed, there are ‘1600 authorised operators and 4000 
compound feed sites in total’, employing more than 110 000 persons, among medicated feed producers 
                                                           
279 European Parliament resolution of 27 October 2011 on the public health threat of antimicrobial resistance 
2011/2848(RSP). 
280 European Parliament resolution of 11 December 2012 on the Microbial Challenge – Rising threats from Antimicrobial 
Resistance (2012/2041(INI). 
281 Council conclusions on the impact of antimicrobial resistance in the human health sector and in the veterinary sector – 
a ‘One Health’ perspective, 22 June, 2012. 
282 2014/0257 (COD). 

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2011/2848(rsp)
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2011/2848(rsp)
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2012/2041(ini)
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2012/2041(ini)
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(generally SMEs) in the EU. Countries with the biggest number of approved operators for manufacturing and 
placing on the market of medicated feed are Austria, Italy, UK, Spain, and France (IA, p. 51). Countries with the 
highest production of medicated feed (between 800 and 1000 hundreds of tonnes) are Spain, France, and Italy. 
Medicated feed is largely used among big groups of animals, especially pigs and poultry (IA, pp. 9-12). 
 
Problem definition 
The IA identifies four main problems in the area of medicated feed: 

- Presence of residues of veterinary medicines in feed. 
- Imprecise dosage of veterinary medicines. 
- Barriers to expand the production and intra EU trade of medicated feed. 
- Impossible market access of medicated feed for pets. 
 

The IA explains that medicated feed can be manufactured in animal feed plants/feed mills, on farms by 
farmers themselves under prescription by a veterinarian, and by mobile mixers, such as lorries. ‘Member 
States' regimes are different both for veterinary medicinal products (generally national authorisations) and for 
medicated feed (no harmonisation at all).’ (IA, p. 13). 
 
The IA informs that tolerance that the levels of residues of veterinary medicines in feed are very different in 
various Member States, eight of which have adopted a ‘zero tolerance’ policy283. 
 
Regarding the problem of imprecise dosage, the IA warns that in about one third of the Member States costs 
for medicated feed production are preventive in the sense that high costs for the compound feed producers 
keep them away from participating in the medicated feed market. For example, in Germany totally separated 
production lines have to be installed for compound feed and medicated feed. Alternative, less precise routes 
of administering medicines to animals are used284, leading to imprecise dosages (IA, p. 20). Directive 90/167 
sets out rules of homogenous incorporation of the medicines in animal feed in order to avoid the risk of carry-
over of the medicines; however, the extent to which Member States implement this varies significantly.  
 
Barriers to trade include the fact that medicated feed producers have to undergo specific national procedures 
in order to be able to trade their products in other EU Member States. Moreover, most medicated feed 
companies are SMEs, and they are not in a position to be able to research requirements of individual Member 
States, thus cross-border trade is limited. (IA, p. 22)  
 
Finally, the scope of Directive 90/167 is limited regarding medicated feed for pets. Also, Member States have 
different practices in this area, as some of them are not sure if medicated feed legislation can be applied to 
pets given that it is part of the CAP. The IA points out that medicated pet food is only available in three 
Member States, and stresses that this is ‘potentially a very large and untapped business opportunity’ (IA, 
p. 24). 
 
Objectives of the legislative proposal 
The Proposal on medicated feed is part of a more global objective of the Commission to address the problem 
of microbial resistance, laid down in its Road Map ‘Action Plan Against the rising threats from Antimicrobial 
resistance’.  
 
The main aim behind the revision of the medicated feed rules is to harmonise the manufacture, marketing and 
use of medicated feed and intermediate products in the EU at a high safety level and to reflect the technical 
progress in this field (Expl. Mem., p. 2). 
 

                                                           
283 Austria, Germany, Greece, Hungary, Italy, Luxembourg, Poland, Slovenia. 
284 For example, oral powders are dosed per hand by the farmers, no dosage devices are used (IA, p. 20). 

http://ec.europa.eu/health/antimicrobial_resistance/policy/index_en.htm
http://ec.europa.eu/health/antimicrobial_resistance/policy/index_en.htm
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The IA mentions the following general objectives of the proposal, without giving more detailed explanations: 
(1) the smooth functioning of a competitive and innovative internal market for medicated feed whilst  
(2) ensuring a high level of protection of animal and public health.’ (IA, p. 26) 
 
The specific objectives mentioned in the IA (p. 26) are the following: 

• Overcome the zero-tolerance for unavoidable carry-over of veterinary medicines. 
• Make medicated feed available to farmers and pet owners at a competitive price. 
• Curb antimicrobial resistance (AMR) risk from residual and sub-therapeutic administration of 

antimicrobials. 
• Improve animal health by precise dosage of oral veterinary medicines. 
• Remove barriers for innovative, ’novel‘, medicated feed. 

 
The specific objectives coincide with the drivers to the problems described in the IA. 
 
Range of options considered 
The IA presents three options:  
Option 1 – the baseline scenario. 
Option 2 – amending of Directive 90/167 combined with ’soft law’. 
Option 3 – new EU Regulation with detailed rules. 
 
Option 1 – Baseline scenario: according to the IA, this would mean that ‘antimicrobial resistance is not 
adequately addressed and less and less animals are treated with high quality medicated feed’, because 
medicated feed cannot be offered at competitive prices or is not offered at all due to rigid requirements in the 
Member States (IA, p. 28). Moreover, Member States would continue to apply various interpretations of the 
rules of the Directive, for example, regarding manufacturing and use of medicated feed, or homogeneity or 
residues of veterinary medicines in feed (IA, p. 29). 
 
Option 2 – ‘The existing Directive 90/167 regarding provisions on production, use and marketing of medicated 
feed will keep its general character and still be subject to varying national interpretation and implementation.’ 
This option is based on the internal market, and it includes pets in its scope, as well as modernises the 
integration of feed and veterinary medicines into the legislation (IA, p. 36). Meanwhile, the IA says that the 
scope of Directive would be clarified , presumably with regard to pets, although this is not entirely clear, in 
order to ‘remove barriers for innovative medicated feed applications’, as well as ‘to improve the internal 
market and the public health’.  
 
The IA also points out that, if the new legislation were to be an amendment of the existing Directive, it would 
be incompatible with the new proposal for a Regulation on veterinary medicines. For example, monitoring 
measures to fight antimicrobial resistance would apply also to medicated feed, but would be more difficult to 
implement. Also, import of medicated feed is regulated separately from the import of veterinary medicines (by 
a horizontal Regulation on official controls of food and feed). Industry would apply a voluntary European Feed 
Manufacturers’ Guide (EFMG), thus it would remain difficult for control authorities and Food and Veterinary 
Office of DG SANCO to control the manufacturers for their compliance to legislation (IA, p. 29-30). 
 
Option 3 – Clarifications of the scope of Directive 90/167, as well as streamlining with the veterinary medicines 
proposal, would be legally binding. This option also provides for manufacturing and distribution of pet food, in 
particular, to pet owners with chronically ill animals. Other provisions of this option include mixing technology 
and homogeneity; tightened standards for feed production, mobile and on-farm mixing; issuance of precise 
veterinary prescriptions and competence of the Member States authorities, tolerance levels for carry-over of 
veterinary medicines in non-medicated feed. (IA, pp. 30-31) 
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The IA mentions two discarded options: complete repeal of Directive 90/167 and no-stand-alone medicated 
feed law. In case of the removal of the existing Directive, the general feed and veterinary medicine legislation 
would apply to the manufacturing, marketing and use of medicated feed, but the status of medicated feed 
would be unclear; Member States would be totally independent to establish their own rules. In case of no-
stand-alone medicated feed law, the substance of the Directive would be regulated between other existing legal 
acts (Feed Hygiene and Feed Marketing regulations, Directives on veterinary medicines and undesirable 
substances in feed). If the Directive were repealed, the problems described above would persist and deteriorate. 
Member States opposed the option of regulating medicated feed among existing rules, because medicated feed 
has a particular status due to its very strong link to veterinary medicines. (IA, p.32). 
 
The preferred option is Option 3, as it ‘would have the most positive impacts and provides the best way 
forward to achieve objectives for the EU’. Positive impacts include cost efficiency and economic growth of the 
medicated feed industry, as well as improved animal and public health (IA, p. 44).  
 
Scope of the Impact Assessment 
For each of the options, the IA analyses the economic impacts, impacts on animal and public health, as well as 
touching upon animal welfare, environment, subsidiarity and international trade. Qualitative evaluation 
dominates, with most data presented for the impacts of Option 3. This option is explained and described in 
more detail than the other two, making it difficult to draw direct comparisons.  
 
The economic impacts under Option 1 include costs of medicated feed production, market access and 
compliance and administrative costs. With huge differences of rules applied among the Member States, the 
producers continue to face different production costs (extra costs from EUR 1 to EUR 70 per tonne). Due to 
higher prices in some Member States, farmers have less access to medicated feed as a cure option. The IA 
warns that innovation in the field of medicated feed remains limited due to the ‘scattered and exclusive’ 
marketing environment. (IA, p. 33). 
 
Under Option 2, production costs of medicated feed would still differ significantly across Member States. 
Regarding market access, a clearer legal framework would improve the business environment. Option 2 also 
includes pets and a clarification that medicated feed can be given to individual animals. The market potential 
of medicated pet feed in the short term is described as EUR 50 million, and in the medium-term at around EUR 
one billion (Annex 8.13., p. 88). It is, however, not clear from the IA if these figures apply to the whole EU, as it 
also specifies that the market for medicated pet food would be opened in one third of Member States (IA, 
p. 36). 
 
Under Option 3, production costs would vary among Member States; for example, in Member States with 
currently low manufacturing standards, the costs of medicated feed would increase. The IA develops two 
sensitivity scenarios of calculations of these costs: if 50 per cent of current production were concerned by 
stronger standards, additional costs would be EUR 19 million; if 65 per cent of medicated feed were to face 
cost increases, additional costs would amount to EUR 24 million. While this effort to apply some sensitivity 
analysis is to be welcomed, the exact basis for these calculations is not explained in the IA, which simply 
mentions in Annex 8.13 that they come from the Food Chain Evaluation Consortium (FCEC) report and 
additional surveys. Regarding market access, it would be opened to new, innovative medicated feed products, 
like pet feed (with an additional profit margin of EUR 15 million in the short term). This revenue would be 
generated by pet owners who would pay for ‘a more convenient treatment of their pets’. Medicated feed would 
be made more attractive in the Member States with stringent national standards, and the potential revenue 
based on an additional 30-50 per cent of the current medicated feed quantities is estimated at EUR 11 to 
18.6 million. In turn, this nevertheless presumably represents an additional cost for farmers, which is not 
explicitly estimated, the IA simply explaining that farmers can choose alternative routes of administration of 
medicine (no reference is made in this context to the description elsewhere in the IA of these routes having 
negative impacts on human health, antimicrobial resistance and the environment) (IA, p. 38). 
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Animal, public and occupational health impacts under Option 1 include the risk of animals not being treated 
correctly with other types of administration of veterinary medicine. As a result of imprecise dosages, there is a risk 
of unintentional veterinary medicine residues being present in feed or water. Regarding public health, the risk of 
antimicrobial resistance is increased as Member States in general avoid setting stringent rules on tolerance levels. 
In Member States with high tolerance levels, the residues of antimicrobials on feed are also likely to be above the 
normal values. Regarding occupational health, the IA describes farmers suffering from skin and eye irritation or 
allergic reactions from oral powder medication. Under option 1, the number of farmers concerned ‘is greater to 
the extent that alternative routes of oral medication are practiced’. (IA, pp. 34-35). 
 
The IA explains that Option 2, with its ‘soft law’ possibility, would not have much leverage to improve health 
efforts in Member States. Animal health could nevertheless be slightly improved in Member States with 
currently lax rules, as improved homogeneity of medicated feed would ensure that more animals received the 
correct therapeutic dose, at the same time curbing antimicrobial resistance due to less carry-over. (IA, p. 37). 
Impacts on animal health under Option 3 are described as positive in several respects due to better availability 
of medicated feed: more animals are treated with a correct dose, and carry-over of residues is thus addressed. 
Veterinarians would have an important role in precisely prescribing medicated feed in the light of anticipated 
production. They would also be responsible for ensuring that ‘left-over from the previous prescriptions are 
disposed of and not given to the animals’. However, the IA does not provide any details on mechanisms to 
ensure that this would be the case. The IA claims that public health will be positively affected due to set carry-
over limits which in turn help to marginalise the risk of developing antimicrobial resistance. Improvement of 
farmers’ health is anticipated due to more widespread use of medicated feed instead of other, more irritant, 
types of medicine, for example, oral powders. (IA, p. 40) 
 
Regarding impacts on animal welfare, Option 1 is described as having a slightly negative impact, as weaker 
animals are pushed aside by stronger animals during feeding, and receive a lower therapeutic dose than 
necessary (IA, p. 35). Option 2 provides for increased availability for medicated feed for pets, thus improving 
animal welfare (IA, p. 37). Under Option 3, animal welfare is estimated to improve for the same reason as 
animal health — i.e. animals receive a more precise dose of medicine (IA, p. 41). Impacts on animal health and 
animal welfare could perhaps usefully have been combined under the same heading. 
 
The environmental impact is described as ‘slightly unfavourable’ under Option 1 due to ‘poor control on the 
unintentional release of antibiotics in the environment’ (IA, p. 35). Option 2 would have the same impact (IA, 
p. 37). Under Option 3, the environmental impact is estimated as positive due to ‘better control on the 
unintentional release of veterinary medicines in the environment’ (IA, p. 41). 
 
Employment impacts are mentioned in the IA as being negligible. It should be noted, however, that, according 
to the IA, 110 000 people are employed in the animal feed industry, mostly in SMEs employing 20 to 100 
people (p. 10). The IA informs that Option 2 would have a marginally positive employment impact in SMEs due 
to opening the market for medicated pet feed (IA, p. 36). 
 
Options 1 and 3 are looked at from the subsidiarity perspective. Under Option 1 Member States would still 
tackle the issues under their competence, including establishing product criteria, however, ‘national regimes 
do not exist in manufacturing or marketing feed’ (IA, p. 36). Under Option 3, rules of manufacturing and use of 
medicated feed are set by the EU, and the Member States and local operators can decide how the criteria for 
the homogeneity of medicated feed and the carry-over limits in compound feed will be met (IA, p. 41). 
 
Subsidiarity / proportionality  
The proposal is based on Articles 43 and 168(4)(b) of the TFEU — CAP and measures in the veterinary and 
phytosanitary fields having protection of public health as their direct objective (Expl. Mem., p. 5). The IA 
suggests that EU action is necessary because the objectives of the measure can be achieved most efficiently by 
fully harmonised requirements throughout the Union. More precisely, ‘[A] single set of EU rules would reduce 
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the distortions in production conditions for the feed industry and in competitiveness for the livestock farmers.’ 
(IA, p. 26) 
 
No Member State national parliament has issued a Reasoned Opinion raising problems with respect to 
subsidiarity or proportionality. Contributions have been received from the Spanish Cortes and Italian Senate. 
 
Budgetary or public finance implications 
The IA informs about implications for public finance of Member State authorities. Under Option 1, national 
control authorities ‘would face the administrative burden to set up or keep updated their existing concrete 
rules for medicated feed manufacture on their territory’, including the burden to control farmers 
administering veterinary medicines directly (IA, pp. 33-34). No data is provided to illustrate what those 
administrative burden costs would be. 
 
Under Option 2, there is a minimal increase in the administrative burden as the Member State authorities have 
to participate in the revision of the voluntary European Feed Manufacturers’ Guide. However, some countries 
would be able to reduce the burden by maintaining their voluntary guides, whereas countries with stringent 
rules cannot have much savings here, according to the IA (p. 36). 
 
Under Option 3 limited administrative costs are envisaged for the national authorities, the Commission and 
the European Food Safety Authority (EFSA), and ‘the enforcement of EU-wide criteria would reduce the burden 
in the long term’. The IA states that costs for the start-up approval for production of medicated feed will be 
recovered from the manufacturers ‘with a negligible price impact’, but does not go into more detail as to why 
this is considered to be the case. The IA does, however, explain the possible price effect on animal products, 
and claims that this can be excluded according to the calculations, which are less than 0.1 per cent of the costs 
of livestock production (IA, p. 39). 
 
SME test / Competitiveness 
The IA devotes a specific chapter to a general description of the situation of SMEs (p. 26). It explains that the 
medicated feed business is mainly driven by SMEs and micro-enterprises. While high regulatory burden and 
compliance costs would clearly put them in a less advantageous situation as they cannot enjoy economies of 
scale compared to very large enterprises, the IA reiterates the importance of maintaining the current high level 
of consumer protection and explains that ‘[t]he Commission is cautious when considering any exemptions or 
lighter regimes for SMEs’.  
 
According to the IA, under Option 1, SMEs would face costs to comply with the respective national systems for 
marketing their feed in more than one Member State (IA, p. 34). Under Option 2, SMEs might face less 
administrative and compliance costs as they would rely on the revised EU guide for manufacturing rules (IA, 
p. 36). Under Option 3, compliance costs for SMEs would be reduced significantly, because they would no 
longer have to follow various rules in different Member States (IA, p. 39). No specific data is provided to 
illustrate any of these conclusions. 
 
Simplification and other regulatory implications 
The proposal constitutes part of a more general initiative to reduce the risk of antimicrobial resistance, which 
includes revision of legislation in several areas. It would replace Council Directive 90/167/EEC of 26 March 
1990 laying down the conditions governing the preparation, placing on the market and use of medicated 
feeding stuffs in the Community. Other rules applying to medicated feed currently in force mentioned in the IA 
include the Feed Additive Regulation (IA, p. 14), Feed Hygiene Regulation (IA, p. 22), and Directive 2002/32 
laying down specific tolerance levels for coccidiostats in feed (IA, p. 28). The link between the new proposal 
and those existing rules could usefully have been explained in more detail in the IA. The extent to which the 
proposal would actually streamline or simplify existing legislation is not clear. 
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Relations with third countries 
There is no explicit reference in the IA to any impacts on third countries, other than a brief mention of opening 
the EU market to new imports of pet food, as well as possible future exports to foreign markets (IA, p. 41). 
 
Quality of data, research and analysis 
The IA is based on an external study entitled ’Evaluation of the EU Legislative Framework in the Field of 
Medicated Feed‘ carried out in 2009/2010 by the FCEC (Exp. Mem., p. 3). Scientific input was given by the 
European Food Safety Authority and the European Medicines Agency (IA, p. 7). 
 
A positive aspect of the IA is that explicit attention is paid to the impacts on SMEs; however the analysis in this 
respect is mostly qualitative. Background data is given on all Member States, with the exception of Croatia. 
The presentation of the problem definition could have been improved, notably with an earlier and clearer 
explanation that medicated feed is considered ‘the best route of medication’ (IA, p. 28). More attention could 
have been paid to explanation of other ways of manufacturing medicated feed, including various ways of 
mixing the medicine into the feed, such as mobile mixers and on-farm mixing. Description of the various 
options would have benefited from more detail. Option 3 appears to have received most attention, suggesting 
a certain bias in favour of the preferred option from the outset. The description of impacts would have 
benefited from more data, as well as reference to more varied stakeholder opinions, as it is mostly industry 
views that are represented in the IA. For example, no reference is made to the opinion of pet owners regarding 
costs, even though they are supposed to cover the production costs of the new medicated feed for chronically 
ill pets. The role of the veterinarians is described as being very important, as they also have to check that 
unused medicated feed is destroyed, but the IA does not provide any analysis as to who will control the 
veterinarians in this respect and the consequent administrative burdens involved. 
 
The IA contains some presentational inconsistencies and lack of information regarding the basis of some 
calculations, for example, market access and additional compliance costs for production are estimated at a 
certain amount (IA, p. 38), but reference in the Annexes to the underlying calculations appears to be missing.  
 
Stakeholder consultation 
Stakeholder consultation appears to have been comprehensive and targeted and stakeholder views are well-
integrated in the IA, although, again, mainly with regard to Option 3. The IA informs that stakeholders have 
been consulted in the margins of the Advisory Group on the Food Chain and Animal and Plant Health, the 
Animal Health Advisory Committee and the Advisory Committee on Fisheries and Aquaculture working group 
on aquaculture. Targeted consultations involved the International Federation for Animal Health Europe, the 
European Feed Manufacturers` Federation, the Federation of Veterinarians in Europe and the EU Farmers and 
Agri-Cooperatives. A web-based, open stakeholder consultation was organised from 30 March to 31 May 2011 
(IA, pp. 6-7). Annexes 8.11 and 8.12 include the results of the stakeholder consultation. 58 per cent of the 
respondents of the public consultation represent business organisations and farmers (IA, p. 75), and the 
highest number of answers (34.7 per cent) came from the pharmaceutical industry or producers of medicated 
feed (30.6 per cent) (IA, p. 76). 
 
The stakeholders referred to under the options or assessment of impacts include farmers, veterinarians, pet 
owners, feed producers and pharmaceutical industry. Replies received from the Member State authorities are 
integrated in the IA, especially regarding the impacts of option 3 on animal health. 
 
Monitoring and evaluation 
The IA explains that Regulation 882/2004 on official controls of food and feed already includes provisions for 
general monitoring of legislation on medicated feed, but the indicators are not explicitly mentioned. The Food 
and Veterinary Office of the Commission controls the correct enforcement of the above Regulation by the 
Member States, and it is considered that no additional data would have to be collected for monitoring of the 
new legislation. 
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The IA lists the following indicators for monitoring achievement of the objectives of the proposal, all of which 
are related to the competitiveness of medicated feed manufacturing: the share of veterinary medicinal 
products sold as premixes, quantities of medicated feed produced separately for food producing animals and 
pets, and price differences between medicated feed and compound feed (IA, p. 44).  
 
Commission Impact Assessment Board 
The Commission’s Impact Assessment Board (IAB) delivered its first, negative, opinion on a draft version of the 
IA dated 12 December 2012, indicating several serious shortcomings which needed improvement. The IAB’s 
second opinion285, published on 12 July 2013, required further work to be done on four aspects: further 
development of the problem definition; better explanation of the link to the regulatory framework on 
coccidiostats; better explanation of the options and envisaged implementing measures, as well as improved 
assessment of the preferred policy option. The IA explains that improvements were made along the lines of 
the IAB recommendations. However, more could have been done on some points, for example, to explain the 
role of veterinarians, especially regarding the control of destroying unused feed.  
 
Coherence between the Commission's legislative proposal and IA  
The proposal and the IA largely appear to correspond, with some exceptions: Article 1 of the proposal defines 
the scope of the proposed Regulation, mentioning also export to third countries; however, this aspect is not 
addressed in the IA. Article 17 of the Proposal explains that Member States have to put in place appropriate 
collection systems for expired medicated feed and intermediary products, but, again, this aspect is not 
explored in the IA. 
 
Conclusions 
On the face of it, the IA seems to make a reasonable case for the preferred option. However, it does not 
always explore all likely impacts in full, for example with regard to costs to farmers and pet owners, or 
administrative burden linked to controls. Also, because this option is explained and described in more detail 
than the other two, it is difficult to draw direct comparisons. The IA could therefore have paid more balanced 
attention to alternatives. Moreover, the choice of options presented is very limited, since the only alternative 
presented, other than the status quo, is actually described as contradicting the parallel proposal on veterinary 
medicines, even though both proposals share the same global goal of fighting antimicrobial resistance.  
 
The evaluation tends to be mainly qualitative. Where reasonable quantitative data is provided, it is largely in 
relation to the preferred option and could sometimes have benefited from more detailed explanation. The 
explicit consideration of potential impacts on SMEs is to be welcomed, but, again, some quantitative data to 
back up the conclusions drawn would have been helpful.  
 
Finally, the link between the new proposal and existing rules could usefully have been explained in more detail 
in the IA, as could the extent to which the proposal would actually streamline or simplify existing legislation in 
this complex field. 
 
 
Prepared for the Committee on Agriculture and Rural Development (AGRI). 
Author: Laura Zandersone 
April 2015 - PE 528.815 

                                                           
285  Impact Assessment on the proposal for a Regulation on the production, placing on the market and use of medicated 
feed: IAB Opinion of 12 July 2013. 

http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2014/sec_2014_0465_en.pdf
http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2014/sec_2014_0465_en.pdf
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Initial Appraisal of a European Commission Impact Assessment 
 

Emissions from engines in non-road mobile machinery 
 

Impact Assessment (SWD (2014) 282, SWD (2014) 281 (summary)) of a Commission proposal for a 
Regulation of the European Parliament and of the Council on requirements relating to emission limits 
and type-approval for internal combustion engines for non-road mobile machinery (COM (2014) 581) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal for a Regulation, which has been referred to the 
European Parliament's Committee on Environment, Public Health and Food Safety.  
 
Non-road mobile machinery (NRMM) is a term that encompasses a wide range of equipment. Small handheld 
equipment, construction and forestry machinery, generators, railcars, locomotives and inland waterway 
vessels (IWV) can all be classed as NRMM. These machines are commonplace within the agriculture, 
construction, rail, aircraft, inland waterway transport (IWT) and domestic shipping industries. 
 
The current proposal seeks to revise Directive 97/68/EC, otherwise known as the NRMM Directive. This 
Directive establishes exhaust emission limits for spark-ignited (petrol) engines and compression ignited (diesel) 
engines, both variable speed and constant speed, which are used in a wide variety of applications. The stages 
specified within the original Directive put in place progressively stricter exhaust emissions limits over time, 
with the most recent stage coming into effect in 2014.  
 
The current initiative should be viewed within the broader context of the on-going review of EU air quality 
policy. There is also a close link with the development of EU legislation concerning heavy duty motor vehicles 
(trucks and buses). Similar engines and after-treatment systems to those used in NRMM are often used by 
heavy duty motor vehicles; however, they are subject to far stricter emission limits. The entry of the Euro VI 
emission limits for all new trucks and buses in 2014 widens the gap between emission limits for heavy duty 
motor vehicles and for NRMM still further. With many Member States continuing to struggle to reach their air 
quality objectives, increasing emission regulations relating to NRMM is considered to provide an opportunity 
to assist in addressing this problem (IA, p. 11).  
 
The issues of adverse health effects being caused through exhaust emissions are also becoming more 
prominent. In 2012 the World Health Organisation (WHO) provided conclusive evidence regarding the adverse 
health effects of diesel exhaust emissions. The WHO specifically highlights PM (Particulate Matter) (for 
example, diesel soot), and especially the size of the particles, as being a crucial factor in causing adverse health 
effects. The most ambitious levels of emission reduction, as implemented by the current stage of the existing 
Directive, are not sufficient to guarantee adequate protection. It is expressly highlighted that greenhouse gas 
(GHG) emissions are not a target of this legislative proposal. According to the IA, GHG emissions are greatly 
influenced by machineries' weight, design and operation and the most appropriate legislative means to 
combat this are still being sought. 
 
Problem definition 
In the Commission's IA, the definition of the problem requiring action is separated into two sub-sections: air 
pollution and regulatory shortcomings. Within the air pollution sub-section, it is established that the engines 
used in NRMM are a significant contributor to air pollution which is the main problem that the proposed 
Regulation is seeking to address (IA, p. 11). 15 per cent of the total EU Nitrogen oxide (NOx) emissions are 
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attributable to engines used in NRMM (which is expected to increase to around 20 per cent in 2020) and 
NRMM engines contribute 5 per cent of the total PM emissions in the EU (IA, p. 12).  
 
The current NRMM Directive will provide a significant reduction in emissions from NRMM engines over the 
next decade. However, the Commission argues that it is necessary at this point to set the sector 'on a long-
term emission reduction trajectory that is aligned to the EU's overall air quality policy and regulatory 
requirements in adjacent sectors' (IA, p. 13). It is established that NRMM also contributes 'roughly 100 million 
tons of CO2 equivalent emissions in the EU-27 annually which corresponds to 2 per cent of the EU-27’s total 
greenhouse gas [GHG] emissions' (IA, p. 11). However, the Commission makes it clear that the focus of the 
legislative proposal is purely placed on the reduction of toxic pollutants and not on GHG, thus, following the 
logic of the regulatory approach for light duty vehicles (cars and vans) that seeks to address toxic pollutants 
and GHGs in separate pieces of legislation. Further discussion in relation to this is not approached within the 
problem definition and remains vague throughout the IA.  
 
In the sub-section concerning regulatory shortcomings, it is identified that some engines are not currently 
regulated which highlights a clear mismatch in ambition between different engine categories. Manufacturers 
can choose to place non-regulated engine types into their equipment in order to avoid regulatory standards. 
This is a particular hindrance to reducing the emissions of engines used in the inland waterways sector. There 
are regulatory gaps affecting the overall effectiveness in limiting the exhaust emissions of NRMM. Currently 
there is no legislation at the EU level regulating compression ignited (CI) engines with less than 19kW and 
more than 560kW and spark ignited (SI) engines above 19kW. The current legislation also fails to apply to 
stationary engines, engines installed in all-terrain vehicles and in snowmobiles, and engines that run on 
alternative fuels such as Liquefied Natural Gas (LNG). Another problem identified with the current NRMM 
Directive is market distortion due to an increased amount of localised legislation at the Member State, 
regional and municipal levels. The lack of additional intervention at the EU level is said to be contributing to a 
distortion of the internal market which may worsen as the problem evolves (IA, p. 16). It is also established 
that no provision is currently made to ensure that a properly maintained emissions control system is working 
sufficiently in practice when the engine is actually in service (IA, p. 15). 
 
Finally, it is mentioned that there is a misalignment of the EU with third countries (e.g. US, Japan, Switzerland) 
in this sector and that therefore EU manufacturers offer substantially modified engines and machinery for 
some of these markets in order to comply with the applicable emission requirements there. This leads to 
reduced scale effects, increased costs for manufacturers and technical barriers to trade. The IA points out that 
if nothing is done in this sense, this misalignment could even increase. 
 
Objectives of the legislative proposal 
The primary objective of the Commission proposal is to 'reduce the emission of gaseous and particulate 
emissions (NOx, HC [Hydrocarbons], PM, CO [Carbon Monoxide])' of engines used in NRMM (IA, p. 17). The 
differentiation between the general, specific and operational objectives is rather blurred and not always 
entirely coherent: the general policy objectives are to protect human health and the environment, through 
further reducing the emissions from NRMM, and to enable competitiveness, ensuring a good functioning of 
the internal market and providing a long-term, reliable regulatory framework for the relevant sectors. The 
specific policy objectives are: to protect human health and the environment through reducing air pollutants 
(NOx, HC, PM, CO); to reduce obstacles to internal and external trade by preventing regulatory fragmentation, 
promoting technical progress and aligning with regulations within the remit established outside the EU market, 
particularly with those in force in the United States; and to improve compliance of Member States with the 
requirements of EU air quality policy through a supportive regulatory environment. Finally, the two 
operational policy objectives outlined concern, firstly, the protection of human health and the environment, by 
reflecting the technical progress and current regulatory shortcomings in the NRMM sector, and, secondly, 
support for Member States' compliance, especially in regions and cities with urban hotspots where air quality 
problems are most difficult to combat. 
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Range of options considered 
The IA considers the following four policy options in detail: 
 
Option 1: Baseline Scenario 
The current stage of the NRMM Directive, Stage IV, which came into force in 2014, would continue to apply in 
its current format. Thus the emissions targets set by this stage would remain unchanged and the engines 
currently out of its scope would remain unregulated. 
 
Option 2: Alignment with US standards in scope and limit values 
This revision would endeavour to align the EU regulations with US Environmental Protection Agency 
regulations. These are generally stricter than those in use in the EU and currently have a greater scope of 
regulated engines. Where there are no current US provisions for certain categories, notably railcars, an 
appropriate level of ambition would be applied to ensure consistency across engine categories. This option 
targets PM limits and not PN limits.  
 
Option 3: Step towards road sector ambition levels, for the most relevant emission sources 
The main point of orientation for this option would be the Euro VI emission standard for heavy duty vehicles, 
although consideration would be given to the technical and regulatory differences between heavy goods 
vehicles and NRMM when setting limits. Limited differentiation would be allowed in accordance with the cost-
benefit analysis for different engine power classes.   
 
Two sub-options are considered in relation to inland waterway vessels (IWV):  
 
Option 3A aligning with forthcoming regulations on NOx and HC, but additionally introducing a PN emission 
limit; Option 3B would set in addition more ambitious emission reduction targets for NOx and HC.  
These two sub-options also cover rail applications: Option 3A would introduce a PN emission limit and Option 
3B would introduce a PN limit in accordance with more stringent NOx and HC limits. 
 
Option 4: Extended level of ambition through enhanced monitoring provisions 
This option seeks to combine the stringent emission limits resulting from options 2 and 3 with enhanced 
monitoring, i.e. monitoring the in-service conformity of NRMM engines to establish if they conform to the type 
approval requirements. Similar provisions have been made in the heavy duty vehicle sector. This option would 
also help obtain a more accurate understanding of GHG emissions and the fuel consumption of NRMM engines 
in practice, potentially assisting with future regulation within this area. Although presented as a stand-alone 
option, it is clear that option 4 would only function as part of one of the other options and does not therefore 
represent an alternative choice to these. 
 
Each option is analysed in turn and in relation to the different engine sizes and categories. The preferred 
option is a combination of elements cutting across all four policy options examined. Option 2, alignment with 
the US standards, has been selected as the appropriate option for all SI engines and the smallest and largest 
engine sizes in the CI constant and variable speed category. A prominent argument for this alignment is that 
costs of complying with these regulations would be limited as the main manufacturers within the remit already 
have the technical abilities as they are engaged in the US market (IA, p. 25). Option 3 is considered the most 
appropriate option for mid strength CI constant and variable speed engines. This option choice would cause 
'significant costs' (IA, p. 39), particularly in the 19-37 kW category requiring substantial re-design. However, 
the positive health and environmental impacts of introducing a PN limit are felt to outweigh this. Option 3B is 
considered the most appropriate for the IWV sector, as, despite large investment cost for the industry initially, 
the costs for end users are significantly lower and can have a greater effect than option 3A in reducing NOx 
and PM (IA, p. 44). With regard to the rail sector, option 3A is considered the most appropriate route forward 
to regulate CI engines for railcars.  For CI engines for locomotives, the baseline remains the preferred option 
due to the small and decreasing market size as a result of the electrification of railway infrastructures, with the 
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market expected to disappear by 2050 (IA, p. 47). Option 4, enhanced monitoring, is considered as a preferred 
option for all engine types and sizes to monitor the emissions of the engines in practice and with a view to 
gaining data to regulate GHG emissions from the NRMM sector in the future.  
 
The option of taking a non-regulatory approach (e.g. a voluntary agreement with industry) was considered but 
was not retained due to previous experience of the Commission in other regulatory areas.  It was considered 
that there would be difficulty in gaining consensus among all relevant manufacturers for more ambitious 
emissions limits through non-binding means (IA, p. 19). These concerns were echoed by the stakeholders 
consulted.  
 
Scope of the Impact Assessment 
The IA presents an assessment of the socio-economic and the environmental and health benefits, as two sub-
categories, within the analysis of each option in a given engine size and category. 
 
Socio-economic 
 The IA provides a thorough analysis of the economic effects of the options discussed through quantifying the 
potential impact of each option.  Whilst there are important net benefits, there will also be the need for 
significant investment for certain engine categories to correspond with the more stringent regulations. 
Compliance costs are assessed regarding costs for manufacturers (development, re-design and production) 
and the operational costs for end users (additional fuel consumption and maintenance). However, no 
reference is made to specific monitoring costs for authorities or to the possibility of increased purchase costs 
for end-users. The total costs of the preferred option is considered to be in the range of 5 200 million euros to 
5 800 million euros until 2040.  
 
In relation to option 2, US alignment of regulations, it is consistently highlighted that the economic costs of 
compliance in this area will be limited for manufacturers. This is because the main manufacturers in the area 
have the technical capabilities to comply with these regulations as they are already engaged in that market. 
However, the economic effects of facilitated trade with the US are not discussed. With regard to the railway 
sector, it is suggested that the introduction of more stringent emission standards might result in increased rail 
fares and therefore impact on the mobility of socially disadvantaged groups the most. The IA discusses the 
existence of urban hotspots; however, the social demographic of the people that are most affected by the 
emissions emanating from urban hotspots is not approached within the IA.  
 
Environmental and health 
The environmental effects of the proposal and of each option are analysed in detail. In this context, the 
percentage reduction in specific emissions and, most typically, the monetised environmental gains (financial 
savings on the basis of the mass of pollution avoided) are assessed. Despite this, there is a lack of discussion of 
the potential environmental effects of certain aspects of the legislation seeking alignment with the US 
regulations, in order to facilitate trading between the EU and the US in the NRMM sector. It is established 
within the problem definition that, as there is an existing export orientation of the NRMM engine and 
machinery manufactures based in the EU, emission standards should be developed in accordance with 
corresponding requirements in the main third country markets such as the US. However, the environmental 
implications of increased trade with non-EU markets (and the additional transportation of NRMM that this 
entails) are not explored.  
 
In relation to the health effects currently resulting from the emission of NRMM engines, the Commission 
makes a generalised assessment that the health of the EU population is affected by poor air quality in the short 
and long term. The health benefits of the preferred options are quantified in detail within the analysis in terms 
of monetary health benefits per unit as a result of the reduction in pollution.  
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Regional dimension 
There is a noteworthy regional dimension in relation to the European inland waterways  sector which 'is 
concentrated in the Netherlands, France, Belgium and Germany [with] 95% of the total fleet [...] registered in 
one of these countries with the Dutch fleet making up for the biggest share' (IA, p. 32). Thus, the largest socio-
economic and environmental impacts resulting from increased regulation in the IWT sector will presumably be 
felt in these countries. Some more specific analysis of the impacts in this respect would therefore have 
strengthened the Commission’s analysis.  
 
Subsidiarity / Proportionality 
The legal basis of the NRMM Directive is Article 114 (functioning of the internal market) of the Treaty on the 
Functioning of the European Union. The IA argues that the principle of subsidiarity is respected as this proposal 
seeks to amend existing EU regulations and that this can only be effectively achieved at the EU level. Two 
issues particularly relate to the principle of subsidiarity within this context. These are the emergence of 
barriers from domestic legislation affecting the functioning of the internal market and the cross-border nature 
of air pollution. It is advocated that the most effective way to combat this is through a harmonised EU wide 
approach (IA, pp. 16-17).  
 
In the explanatory memorandum of the legislative proposal, the Commission stresses that the legislative 
proposal complies with the proportionality principle in that it does not go beyond what is necessary in order to 
achieve the defined objectives. It also explains its choice of replacing the existing Directive by a Regulation on 
the grounds that its provisions will be directly applicable to manufacturers, approval authorities and technical 
services, and that they can be updated faster in the light of technical progress. However, the relative merits of 
this approach are not analysed in any further detail within the IA.  
 
Budgetary or public finance implications 
The explanatory memorandum of the proposal states that the cost associated with setting up an electronic 
database for the exchange of type-approval information was already assessed in a feasibility study 
commissioned by the UNECE in June 2006. The study predicted one off start-up costs in the € 50 000 to € 150 
000 range and operating costs of € 5 000 to € 15 000 per month, depending on the length of the contract with 
the service provider. A similar monthly range is provided for operating a help desk service, if required. 
Although the study was undertaken nearly nine years ago, the Commission claims that 'it can still be assumed 
that the cost assessment provides a valid indication of the costs involved'. 
 
SME test / Competitiveness 
SMEs are consistently referred to within the assessment of the impacts of the options considered. The 
information is supplemented by a specific study286 looking at the potential impacts on SMEs. Particular 
attention is given to 'the potential effect on the SMEs amongst the manufacturers, component suppliers and 
operators' (IA p. 16). There are no SME engine manufacturers in the CI category of engines of 19-37 kW and 
more than 560kW. However, there are many SMEs which are original equipment manufacturers using CI 
engines of 19-37 kW size in their equipment. More stringent emission requirements would therefore be 
strongly felt by SMEs in this area, as increased development costs would be spread over fewer machines. 
Despite this admission, there is no discussion with regard to SMEs in relation to option 3, concerning mid-size 
CI engines, which is the preferred option in this context. There is, however, valuable analysis about a 
considerable number of end-user SMEs in the IWT sector. This enables a strong comparison to be made 
between the US regulations in this area and options 3A and 3B. It is ultimately decided that option 3B is the 
most viable as the costs to the end user (typically SMEs) are significantly lower. 
 
 
                                                           
286 ARCADIS, 2010:  SME Test Study and IA on possible options for reviewing the Directive 97/68/EC relating to 
NRMM.http://ec.europa.eu/enterprise/sectors/mechanical/files/nrmm/final_report_sme_test_nrmm_2010_03_29_en.pd
f 

http://ec.europa.eu/enterprise/sectors/mechanical/files/nrmm/final_report_sme_test_nrmm_2010_03_29_en.pdf
http://ec.europa.eu/enterprise/sectors/mechanical/files/nrmm/final_report_sme_test_nrmm_2010_03_29_en.pdf
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Simplification and other regulatory implications 
The explanatory memorandum of the proposal points out that the extremely complex NRMM directive, which 
has 15 annexes and has been amended eight times without recasting, would be repealed as a result of the 
proposed Regulation. It also explains that the proposal would simplify the existing type-approval legislation, 
improve transparency and alleviate administrative burden, thus reducing administrative costs for national 
authorities and industry. A number of specific policies and objectives which tie in with the proposal are 
referred to, although some of these have since been updated or are themselves currently the subject of 
revision.   
 
Relations with third countries  
The relationship between the EU NRMM market and the NRMM market in the US takes up a vast section of 
the analysis within the IA and is central to option 2. It is even suggested that the analysis of the relationship 
between the two markets should be considered in the wider context of the Transatlantic Trade and Investment 
Partnership (TTIP) negotiations (IA, p. 19). The Japanese market is also consistently mentioned as being a 
major market in this sector and one in which European manufacturers are engaged. Swiss legislation is 
referred to within the IA as the only legislation that currently sets a PN limit. The analysis of the options that 
seek to introduce a PN limit uses measurement data from certified engines in line with Swiss federal 
legislation. The analysis nevertheless concentrates predominantly on the US market as it is the largest in the 
NRMM sector, with trade in the NRMM sector making up a significant part of transatlantic trade. The analysis 
remains generalised in this regard and does not analyse in specific detail the global NRMM market, the type of 
trading between the EU and the US and what proportion amounts to imports or exports, nor of how facilitated 
trade with the US would affect the market within the EU. There is also a lack of quantified evidence relating to 
the number of US manufacturers and end users engaged in the EU market. In addition, the IA does not provide 
a comparison of US with other third country standards for the different types of engines included in the scope 
of the proposed Regulation.  
 
Quality of data, research and analysis 
The IA uses a wide variety of external studies in its analysis, as well as a technical review of the current 
Directive provided by the Commission Joint Research Centre287. A study performed by ARCADIS288 assesses the 
impacts of the options developed in the technical review and in a complementary study focused on the effects 
on SMEs. These studies are used interchangeably within the analysis. A study289 analysing the contribution of 
the NRMM sector to GHG emissions, and extending exhaust emission limits to US values, is also referred to. 
Finally, a PANTEIA290 study is utilised, which assesses the specific case of reducing emissions for IWVs. The IA 
stresses that certain limitations have affected the overall analysis. The main limitation is that relevant studies 
only relate to EU-15 data and that further information therefore had to be obtained from stakeholders in 
order to fill in the gaps. In relation to recourse to outside experts, the IA highlights that 'the Group of Experts 
on Machinery Emissions (GEME), which brings together industry, NGO, Member State and Commission 
representatives, was regularly informed on the state of the impact assessment work and actively supported 
the process' (IA, p. 9). 

                                                           
287 European Commission Joint Research Centre, 2008; 2007 Technical Review of the NRMM Directive 1997/68/EC as 
amended by Directives 2002/88/EC and 2004/26/EC. 
http://ec.europa.eu/enterprise/sectors/mechanical/files/nrmm/final_report_nrmm_review_part_i_en.pdf 
http://ec.europa.eu/enterprise/sectors/mechanical/files/nrmm/final_report_nrmm_review_part_ii_en.pdf 
288 ARCADIS, 2009; IMPACT ASSESSMENT STUDY – Reviewing Directive 97/68/EC Emissions from non-road mobile 
machinery. http://ec.europa.eu/enterprise/sectors/mechanical/files/nrmm/ia_study_on_nrmm-_final_report_-
_arcadis_en.pdf  
289 Risk & Policy Analysis and Arcadis, 2010; Study in View of the Revision of Directive 97/68/EC on Non-Road Mobile 
Machinery (NRMM) (An Emissions Inventory and Impact Assessment). 
http://ec.europa.eu/enterprise/sectors/mechanical/files/nrmm/finrep-mod1_en.pdf 
290 PANTEIA, 2013: Contribution to impact assessment of measures for reducing emissions of inland navigation.  
http://ec.europa.eu/transport/modes/inland/studies/doc/2013-06-03-contribution-to-impact-assessmentof-measures-for-
reducing-emissions-of-inland-navigation.pdf    

http://ec.europa.eu/enterprise/sectors/mechanical/files/nrmm/final_report_nrmm_review_part_i_en.pdf
http://ec.europa.eu/enterprise/sectors/mechanical/files/nrmm/final_report_nrmm_review_part_ii_en.pdf
http://ec.europa.eu/enterprise/sectors/mechanical/files/nrmm/ia_study_on_nrmm-_final_report_-_arcadis_en.pdf
http://ec.europa.eu/enterprise/sectors/mechanical/files/nrmm/ia_study_on_nrmm-_final_report_-_arcadis_en.pdf
http://ec.europa.eu/enterprise/sectors/mechanical/files/nrmm/finrep-mod1_en.pdf
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As discussed, there is a thorough attempt to quantify the potential costs in relation to the proposed legislative 
action, with specific reference to costs of investment for manufacturers and cost of ownership within the 
NRMM sector. Yet, despite this, there are certain areas that are lacking full quantification based on evidence. 
There is no cost data supplied relating to option 2 and its effect on compliance costs for CI constant speed 
engines and development and production, as well as operational costs for SI engines under 19kW and greater 
than 19kW and for SI engines for All Terrain and Side-by-Side vehicles. This is explained as being due to the 
relevant studies or consulted stakeholders providing insufficient information in these areas. Furthermore, 
many assumptions are made when calculating the costs of the options. The IA acknowledges the issue of 
equipment manufacturers choosing to place non-regulated engines in their machines; however the extent of 
this problem is not quantified. 
 
Overall, the analysis of options 3A and 3B in relation to CI engines used in IWV is particularly thorough, with 
consistent reference made to the exhaustive study in the area. This analysis makes it possible  to draw the 
conclusion that, despite option 3B resulting in significant overall investment costs due to the need for a 
technological shift, the operational costs are significantly lower in comparison with option 3A as a result of 
lower fuel costs. 
 
The analysis focuses on NOx and PM reduction and incorporates HC reduction when this particular pollutant 
reaches high levels in a certain engine type. However, the analysis does not attempt to quantify the potential 
reductions in CO, despite highlighting it as one of the toxic pollutants that this legislative action is targeting. 
The reduction of the pollutants is calculated to 2040 for option 2 and 2050 in option 3. This is a longer time 
horizon than is used by the studies that are referred to within the IA. It would seem logical to assume that 
further regulations adopted in the future will have an additional impact on the overall emissions trend of the 
pollutants concerned, but this is not discussed within the IA. The IA highlights a need to promote technical 
progress, which is in relation to adapting NRMM equipment and engines to comply with the more stringent 
ambition under option 3. Yet the IA also consistently points out the benefit of the main  EU engine 
manufacturers already having developed the capabilities to comply with the US regulations which will limit 
development costs to comply with option 2. The analysis lacks a thorough explanation of why there is a desire 
to promote technical progress in certain engine types beyond that of the US regulations, through adopting 
option 3 as the preferred option, and not to promote further technical progress beyond the current US 
regulations, in other engine types and sizes, where option 2 is preferred. With alignment to US standards the 
most commonly chosen option, the IA fails to clearly indicate the number and economic importance of third 
country actors (specifically from the US) already engaged in the EU NRMM market and vice versa. 
 
The analysis endeavours to quantify the impacts of the options through a cost-benefit analysis in relation to 
each engine category. However, the comparison between options has limitations. For example, no alternative 
(other than the baseline) is provided to the option of aligning EU regulation of SI engines to US standards. This 
is also the case for CI constant and variable speed engines under 19kW and CI engines greater than 560kW. It 
would have been useful to have been provided with alternative options for comparison within these engine 
categories and sizes for the benefit of the overall analysis. On the only two occasions that option 2, alignment 
with the US standards, is compared with an alternative, for CI engines 19-37 kW and concerning IWV, option 3 
and option 3B are chosen instead. 
 
Stakeholder consultation 
It is established early on in the IA that the population of the EU, engine and machinery manufacturers, 
including composite suppliers, operators of NRMM and national authorities, all have a particular stake in 
relation to changes to the current rules. Stakeholders are referred to in a general sense within the main 
analysis, typically as industry stakeholders. However, some more specific examples are occasionally provided 
such as consultation with after-treatment manufacturers regarding the technical feasibility of after- treatment 
systems being used in the largest diesel engines utilised by IWV. The Commission ran an internet public 
consultation for 12 weeks from 15 January until 8 April 2013 that sought responses from stakeholders and 
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experts in the NRMM sector. Annex II of the IA is dedicated to summarising the open pubic consultation. The 
consultation was supplemented by a stakeholder hearing in February 2013 in Brussels which was attended by 
around 70 participants. There were 69 responses received to the public consultation and the IA points out 
that, in general, there is a consensus among industry stakeholders for alignment with US standards. However, 
public authorities and NGOs advocate a more stringent approach. There is a consensus 'between nearly all 
respondents that the issue of particulate numbers, an aspect which is not addressed in current US legislation, 
needs to be addressed in forthcoming legislation' (IA, p. 70). As mentioned earlier, this would seem to limit the 
desirability of option 2 to a certain extent. 
 
Monitoring and evaluation 
'A technical review of the NRMM legislation was carried out in 2008, which triggered the development of the 
current initiative. […] This could be the case 5 years after the entry into force of new emission requirements' 
(IA, p. 55). The IA suggests that such a review could be repeated a number of years after the entry into force of 
the revised NRMM legislation, once sufficient evidence for the effects of the current initiative can be expected. 
In addition, the IA does not elaborate further as to how information obtained through enhanced monitoring, 
as advocated under Option 4, and also the monitoring of GHG emissions for future legislative action, will be 
undertaken and evaluated, although it is part of the proposal 
 
Commission Impact Assessment Board 
The IA Board delivered a positive opinion on a draft version of the Commission IA on 22 November 2013, but 
called for improvements in a number of areas, notably: 

- Better present an overview of the NRMM sector and clarify the extent of the problems, including for the 
internal market; 

- Improve the clarity of the policy options and better explain coherence with other on-going air quality 
initiatives; 

- Better assess and compare the impacts of the options proposed, notably with regard to when benefits 
might be expected to be seen; 

- Better present the views of stakeholders, including SMEs.  
 
As explained above, these recommendations seem to have only partially been followed as improvements 
could still have been made in some respects, particularly in relation to clarifying the misalignment with third 
countries, clarifying the options chosen and comparing the impacts of each option.  
 
Coherence between the Commission's legislative proposal and IA  
The way in which the proposal is presented (particularly in relation to exhaust emission limit values and the 
introduction of sub-categories of engines), makes it difficult to determine the coherence between the 
preferred options identified in the IA and the content of the proposal. On a general level, however, the 
proposal and the IA do not completely align. For example, the proposal dedicates an entire Article (Article 11) 
to certain obligations for importers but does not relate this specifically to imports from the US. The IA, on the 
other hand, discusses the need for closer ties between the EU and the US regulations, but does not specifically 
discuss importers. The proposal also consistently refers to the Commission’s power to adopt Implementing 
and Delegated Acts in reference to issues of type approval and the influence of technical developments. This 
aspect is not discussed in the IA.  Other issues relevant for and present in the proposal, but not approached in 
the IA, concern the deadlines for the application of the proposed regulation in respect of EU type-approvals 
and placing on the market, the certificate of conformity and markings, and technical services.  
 
 

Conclusions 
Overall, the impression is that the IA has made a genuine attempt to present and quantify the potential costs 
and benefits of the options considered, drawing upon a wide range of research from varying sources. In 
addition, it provides a coherent assessment of the proposed regulation in relation to the wider context of 
other air quality related initiatives. The impact on SMEs is generally well presented throughout the IA.   
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Nevertheless, the IA has some shortcomings. The problem definition does not clearly identify the issue of 
alignment with the US market, which is introduced only briefly under the evolution of the problem section. In 
addition, this is inadequately presented within the objectives and the option of alignment with the US 
standards could have been better described. Furthermore, a more substantial comparison between the 
options (i.e. with other third country standards other than the US) would have benefited the overall analysis, 
as the only two times it is compared with alternative options, the latter are chosen. Finally, on a more general 
level, the choice of legislative instrument (i.e. a Regulation rather than a Directive) might have merited more 
detailed explanation within the IA. 
 
 
Prepared for the Committee on the Environment, Public Health and Food Safety (ENVI)  
Author: Alina-Alexandra Georgescu and Samuel Prestidge 
May 2015 - PE 528.820 
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Initial Appraisal of a European Commission Impact Assessment 
 

Veterinary medicinal products 
 

Impact Assessment (SWD (2014) 273, SWD (2014) 274 (summary)) of a Commission proposal  
for a Directive of the European Parliament and of the Council  

on veterinary medicinal products (COM (2014) 558). 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal, submitted on 10 September 2014 and referred to 
the European Parliament’s Committee on Environment, Public Health and Food Safety. 
 

Veterinary medicines are regulated from manufacture to sale and use in order to monitor their quality and 
safety, whilst safeguarding animal and public health and ensuring the functioning of the internal market. The 
legal framework for this is provided by Directive 2001/82/EC on the Community code relating to veterinary 
medicinal products291 and Regulation (EC) 726/2004292 laying down Community procedures for the 
authorisation and supervision of medicinal products for human and veterinary use and establishing a European 
Medicines Agency. A proposal to amend the latter Regulation in the light of the proposal on veterinary 
medicinal products is also currently going through Parliament. 
 

The proposal on veterinary medicines, together with the parallel proposal on medicated feed, is part of an 
overarching goal of the Commission to address the problem of rising threats from antimicrobial resistance in 
the EU. Both the European Parliament, in its Resolutions of 27 October 2011 and 11 December 2012 on public 
health and microbial challenges, and the Council in 2012, have called for a European response to this issue. 
 

The underlying idea behind the proposal is to tackle the lack of availability of authorised veterinary medicines 
in the EU, the use of veterinary medicinal products in species for which they are not authorised, and 
disproportionate regulatory burden hampering innovation. The veterinary pharmaceutical industry makes an 
estimated 4.6 billion euros in sales across Europe, with around 14 600 people directly employed in the 
veterinary medicinal products sector. It is made up of businesses involved in research and development of new 
veterinary medicines, manufacturers of veterinary medicinal medicines (including generics), importers, 
wholesalers and retailers (IA, p. 8). There are approximately 200 000 veterinary surgeons in Europe, and an 
estimated 60 000 pet specialist stores. The estimated annual value of pet related services, including those 
offered by breeders, groomers, dog trainers, and veterinary surgeons and related to sales of pet accessories, 
insurance, medication and vaccination is around 10.5 billion euros (IA, p. 66). The consensus of the 
pharmaceutical industry is that there are strong growth opportunities for development of veterinary 
medicines for food-producing species outside Europe as the growth is driven by global demands for milk, meat 
and eggs (IA, p. 67). 
 

Problem definition 
The main problem identified by the IA as needing to be addressed is the lack of availability of veterinary 
medicines. Member States and stakeholders have reported a lack of authorised medicines for rare or emerging 
diseases in minor species, such as bees, some fish species and turkeys, and for some diseases in major species 
(IA, p. 8). The reasons behind this are varied but it is in part due to the complex requirements for obtaining a 
marketing authorisation for a new veterinary medicine which involve large and costly administrative burdens 
for the pharmaceutical industry (IA, p. 10). According to the IA, the lack of access to such medicines is a cause 
for concern as there are increased risks to human health, animal health and welfare, and an economic 
disadvantage for EU farming (IA, p. 8).  
                                                           
291 Directive 2001/82/EC. 
292 Regulation (EC) 726/2004. 

http://ec.europa.eu/health/files/eudralex/vol-5/dir_2001_82/dir_2001_82_en.pdf
http://eur-lex.europa.eu/legal-content/en/txt/?uri=celex:32004r0726
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The problem drivers are identified as: 
i. a multi species market; 

ii. costs of a pluri-national market; 
iii. complex authorisation requirements293; 
iv. complex requirements for keeping a product on the market; 
v. legislation not suited to innovation and a lack of clarity in the current framework.  

 
Other issues related to veterinary medicinal products legislation include authorisation questions, internet 
retailing and antimicrobial resistance, which are explained in Annex VI. Even though the problem of 
antimicrobial resistance is not directly linked to the availability of veterinary medicines, the IA explains that the 
Commission has adopted an action plan which ‘includes actions related to the authorisation and use of 
veterinary medicines' and that 'therefore, it is proposed to address the issue of antimicrobial resistance in the 
context of the regulatory framework for veterinary medicines, focusing on the authorisation and use of 
antimicrobials in this area’ (IA, p. 20). It does not, however, explain in what way such measures will contribute 
to solving the broader problem of antimicrobial resistance. 
 
Objectives of the legislative proposal 
The general objective of the Commission proposal is to ‘improve the functioning of the internal market whilst 
maintaining the level of animal, public health and environmental protection and improving the availability of 
medicines across the Union’294. In order to improve the regulatory environment in this area, the Commission 
identifies the following specific objectives: 

1. Simplify and reduce administrative burdens whilst maintaining safeguards to ensure public and animal 
health, as well as safety to environment. 

2. Foster the development of new medicines, including for minor species and minor use. 
3. Facilitate the circulation of veterinary medicines across the EU, including new forms of retail, such as 

the internet. (IA, p. 19-20) 
 
A certain confusion is created in the IA by the way in which the specific objectives are then further described 
as being to: 

i. expand the market beyond the top four animal species; 
ii. simplify procedures for obtaining a marketing authorisation in multiple national markets; 

iii. review data requirements in marketing authorisation procedures; 
iv. simplify post authorisation requirements; 
v. review incentives for breakthrough medicines; 

vi.  improve clarity in the legislation (e.g., internet retailing, inspections, authorisations of new 
treatments and medicines for emerging diseases) (IA, p. 20). 

 
The specific objectives are broken down into a clear structure of operational objectives, although many of 
these could perhaps be better described as specific actions.  
 
The IA includes a helpful framework, which links the problem drivers to the specific objectives, and these to 
operational objectives. The stated objectives match the problem definition. 
 
Range of options considered 
The IA presents an unusually high number of policy options - 31 in all - which are grouped according to the sub 
categories of specific objectives listed above. Annex X of the IA provides a description of other options 
discarded at the outset (p. 155). 
 

                                                           
293 There are currently four different routes of application: the centralised procedure (CP), the decentralised procedure 
(DCP), the mutual recognition procedure (MRP) and national procedures. (Annex VI, p. 84). 
294 Executive Summary, p. 2 
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Options 1, 6, 12, 15, 21, 23, 27: Baseline scenario. According to the IA, this would mean that public and animal 
health would stay at risk, with continued lack of availability of authorised veterinary medicines (IA, p. 21). 
Options 2 to 5: Policy options to expand the market beyond the top four animal species. 
Options 7 to 11: Policy options to simplify procedures for obtaining a marketing authorisation in multiple 
national markets. 
Options 13 and 14: Policy options to review data requirements in marketing authorisation procedures. 
Options 16 to 20: Policy options to simplify post authorisation requirements. 
Option 22: Policy option for breakthrough medicines. 
Options 24 to 26 and Option 4:  Policy options to clarify rules on internet retailing, on the authorisation of new 
treatments, on inspections and on authorisation of medicines for emerging diseases. 
Options 28 to 31: Additional policy options to strengthen veterinary medicines legislation with regard to the 
authorisation and use of antimicrobials. 
 
It is not clear how the groups of options are combined together; for example, internet retailing of veterinary 
medicinal products (Option 24) is part of one group, while retailing of veterinary antimicrobials by 
veterinarians (Option 30) is analysed in another. 
 

The preferred choice of options is compiled into a single package which the IA claims is designed to best 
address the problem of availability of medicines whilst still maintaining standards of public and animal health 
and environmental safety. Almost all of the policy options, with the exception of the baseline scenario ones, as 
well as options 7, 8, 20 and 30, actually constitute part of the preferred choice. This would seem to suggest 
that not all of them, at least, were conceived as genuinely distinct and alternative possible courses of action. 
 

Options not included in the preferred package, other than the baseline options, are: 
• Option 7: allow for a marketing authorisation issued by one Member State to be made automatically 

valid throughout the Union. (The IA explains that this could lead to reduction in the quality of 
assessment standards and an increased number of referrals to the Committee for Medicinal Products 
for Veterinary Use (CVMP) (IA, p. 32)); 

• Option 8: allow for a single dossier for an authorisation to be submitted to the assessment team for 
scientific contents; 

• Option 20: exempt homeopathic veterinary medicines from pharmacovigilance requirements; 
• Option 30: allow veterinary surgeons to prescribe antimicrobials to the animals under his/her care, 

but introduce a prohibition on the supply of these medicines.  
 

Scope of the Impact Assessment 
The IA presents what it considers to be the costs and benefits of each of the proposed groups of options. This 
is based solely on the information given by the stakeholders during the consultation exercises, and almost 
entirely in economic terms. The presentation is very general, and there is little quantitative analysis. Where 
figures are provided, the focus is mainly on potential savings for the pharmaceutical industry, without looking 
further at how those might be passed on to the end-users. For example, industry complains that high 
packaging and labelling expenses, especially for translation, currently make it difficult to make veterinary 
medicinal products available in smaller Member States. However, the IA does not consider the potential 
savings which a reduction in such costs might mean for end-users, such as farmers and pet owners, or to what 
extent it might lead to improved competitiveness for farmers. A considerable part of the IA is devoted to the 
discussion of costs, such as packaging and labelling, but innovation costs are not really explored. 
 

Most of the qualitative analysis is very limited in nature, only claiming generally to reduce administrative 
burden or to be beneficial for the industry, with such assumptions not being fully explained in the IA. 
 

Quantified data is provided mostly in relation to savings for the industry resulting from reduced administrative 
burden ( for example, this would amount to EUR 67.9 million per year under Options 7 and 8; EUR 47.2 million 
per year under Option 16; EUR 10.9 million per year under Option 17 and EUR 67.5 million under Option 19). 
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The quantified benefits provided in relation to the preferred package of options are similar to those estimated 
in relation to the small number of non-baseline options which are not included in the final selection. It is 
expected that costs would increase for the European Medicines Agency (EMA), as it may receive an increased 
workload due to a shift to the centralised procedure, and that these might amount to around EUR 1-1.5 million 
per year. The IA considers that this ‘could be covered by a new structure and efficiency measures’ (IA, p. 32). It 
does not explain, however, what those measures would be. 
 
In the analysis of costs and benefits the IA only briefly touches upon public and animal health and welfare, as 
well as environmental safety, but no specific analysis dedicated to these impacts is given. Nor is there any 
analysis of social impacts, such as employment and job creation. Despite the IA’s claim that one of the 
objectives of the proposal is better functioning of the internal market, this is only referred to in very general 
terms, if at all. In six of the options, it is actually mentioned that there will be no impact on the internal market.  
 

Subsidiarity / proportionality 
The proposal is based on Articles 114 and 168(4)(b) of the TFEU — functioning of the internal market and 
measures in the veterinary field directly aimed at protecting public health, which are areas of shared 
competence between the EU and Member States. The IA suggests that EU action is necessary because ‘the 
existing provisions do not completely deliver the ambition of a functioning internal market and do not match 
the current needs of the veterinary sector’ (IA, p. 19). 
 

No Member State national parliament has issued a Reasoned Opinion raising problems with respect to 
subsidiarity or proportionality.  
 

Budgetary or public finance implications 
According to the Explanatory Memorandum of the proposal, the ‘costs for the Medicines Agency for 
implementing and applying the new rules would be entirely covered by fees charged to industry. Therefore, 
the proposal is not expected to have any financial impact on the budget of the EU’. (Expl. Mem., p. 9) 
 

SME test / Competitiveness 
The IA provides a general description in Annex VIII of the situation of SMEs, based on the outcome of targeted 
consultations (p. 109). In the analysis of impacts, general attention is paid to the implications for SMEs, with 
several options (Options 9, 14, 16, 18, 24) explicitly providing that SMEs would also benefit from simplified 
rules on authorisations. In particular, the IA claims that the following actions will be beneficial for SMEs: 
harmonisation of clinical trials across the Union, the removal of the sunset clause295 and the introduction of a 
legal obligation for national authorities to introduce supportive measures for veterinary SMEs (e.g., a help 
desk) (IA, p. 46). 
 

Simplification and other regulatory implications 
The proposal constitutes part of a more general initiative to reduce the risk of antimicrobial resistance, which 
includes revision of legislation in several areas. Annex III provides a list of legislation related to veterinary 
medicines (IA, pp. 63-64). The IA claims to correspond to the Commission’s strategy ‘in simplifying the 
regulatory environment and reducing administrative burdens in the Union’ (IA, p. 44). Although a list of 
existing legislative measures is provided (pp. 63-64), there is no explicit explanation in the IA itself of exactly 
how this simplification strategy relates to the basic Directive 2001/82/EC. Only in the Explanatory 
Memorandum of the proposal itself is it explained that the centralised marketing authorisation for veterinary 
medicinal products is being decoupled from the medicines for humans, with the resulting amendments to the 
original act being presented in a separate proposal. 
 

Relations with third countries 
No mention is made in the IA of any implications for third countries, although the proposal itself does refer to 
the need for minimum requirements to be applied to veterinary medicinal products manufactured in or 
imported from third countries (Recital 52). 
                                                           
295 Obligation to market a product within 3 years of approval. 
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Quality of data, research and analysis 
In addition to the stakeholder consultations referred to below, preparation of the IA included consultations 
carried out by the European Policy Evaluation Consortium (EPEC) (between February and April 2011), with the 
aim of collecting qualitative and quantitative data (IA, p. 59). There is, however, no reference to any studies, 
other than an evaluation of the European Medicines Agency (EMEA), published in January 2010. How 
stakeholders and Member States have expressed the need for improved availability of veterinary medicines is 
not clear from the IA, especially given that data regarding national authorization applications was received 
from only one country, the UK (IA, Annex V, p. 73).  
 
A positive aspect of the IA is that explicit attention is paid to the impacts on SMEs; however the analysis in this 
respect is mostly qualitative. Most of the analysis of other aspects is also qualitative and very general. Where 
quantitative analysis is provided, it relates mostly to savings for industry. Data is provided also about national 
regulators and individual Member States, but it merely serves as background information without being 
integrated into the analysis of the actual impacts themselves. In the context of lack of appropriate veterinary 
medicinal products, more attention could have been paid to the competitiveness of farmers across the EU, as 
end-users of such products. 
 

The description of the problem definition is not very well structured, compared to the description of the 
options, which has a clear structure. Significant amounts of background information and problem descriptions 
are provided in the Annexes. Some of this, at least, might usefully have been included in the body of the text of 
the IA to improve readability and understanding (for example, one page of the IA contains references to five 
different Annexes (IA, p. 8)). 
 

Finally, a clear distinction between veterinary medicinal products for farm animals, the products of which are 
used in human consumption, and for pets, would have been more coherent with the approach of the impact 
assessment on the parallel proposal on medicated feed. 
 
Stakeholder consultation 
A solid base of information has been collected in several consultations, such as the on-line survey, targeted 
consultations and expert meetings. A public on-line stakeholder survey was carried out between 13 April and 
15 July 2010. Most replies to this were given by business organisations – 51.74 per cent (IA, p. 122). 
 

The IA does not give a clear description of the implications for all stakeholder groups. Annex 9 provides a list of 
answers from the main stakeholders: industry, regulators, and end-users. It is, however, unclear which groups 
are represented in the end-user category: farmers, veterinarians, pet-owners or consumers. No distinction is 
made between the needs of farmers and pet-owners among the options proposed. It is not clear if any 
consumer organisations or NGOs have been consulted. 
 
Monitoring and evaluation 
The IA suggests that monitoring and evaluation will consider the extent of achievement of the stated 
objectives, and that the benchmark will be the current situation. An EU database on marketing authorisation 
will provide the legal basis for collecting data on the use of antimicrobials in all Member States. The IA 
provides a list of monitoring and evaluation criteria (p. 49), including an indication of who is responsible for 
collecting the data (Member States, EMA, etc.). The IA also mentions that the final legal instrument is to 
contain a review clause concerning the evaluation of the Regulation and the submission of a report to the 
European Parliament and the Council. However, such a clause seems to be absent from the Proposal. 
 
Commission Impact Assessment Board 
The Commission’s Impact Assessment Board (IAB) delivered its first opinion on a draft version of the IA, dated 
26 November 2012, indicating several serious shortcomings which needed improvement. The IAB’s second 
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opinion296, published on 30 September 2013, required further work to be done on a number of significant 
aspects:  

- A further strengthened problem definition. 
- Better demonstration of the need for harmonisation at EU level, e.g., how national authorities are 

currently prevented from prohibiting or restricting the use of antimicrobials (IAB 2nd opinion, p. 1). 
- Further detail on the options and their impact.  
- Better presentation of the overall impacts, e.g., how ‘the preferred set of options can realistically 

improve the availability of veterinary medicines across species and Member States’ (IAB 2nd opinion, p. 1). 
 

In addition, the IAB also asks to clearly present the views of all relevant stakeholder groups, including farmers 
and consumer organisations. 
 

In response to the IAB opinion, the revised IA is claimed to include a strengthened problem definition, better 
illustration of the need for harmonisation at EU level (however, this is provided only in footnotes and Annex 6, 
but not in the main body of the IA), better explained options and standards of public and animal health, as well 
as better presentation of stakeholders' views (IA, pp. 7-8). 
 

More could have been done on some points. The problem definition would have benefited from clearer 
illustration, especially regarding the needs of farmers and pet-owners. The options are explained, but no real 
choice between alternative options is offered. Regarding stakeholders’ views, merely the results of the 
consultation are included in Annex IX, without any analysis, either in the Annex itself, or among the impacts 
addressed. The IAB asked for some of the information to be moved to the Annexes, but this has been done in 
such a way that some valuable information, for example with regard to the problem definition, is now lacking 
in the main body of the IA.  
 
Coherence between the Commission's legislative proposal and IA  
The proposal and the IA appear to correspond in that the proposal reflects the preferred options package. 
However, it should be noted that there are a number of provisions in the Proposal concerning delegated acts 
and implementing acts to which no reference is made in the IA. As mentioned earlier, there does not appear to 
be any review clause. 
 
Conclusions 
The defined problem is not convincingly illustrated in the IA. For example, the significance of the necessity for 
more veterinary medicinal products, and simplified authorisation procedures, could have been better 
explained from the point of view of other stakeholders, such as farmers, consumers and pet owners, and not 
only from that of the industry and veterinarians.  
 

The assessments made are largely qualitative. Where figures are provided, these relate mainly to savings for 
industry, for which they are certainly informative, but no attempt is made to extrapolate them further. While 
the number of options identified is impressive, closer examination reveals that the majority of them are 
complementary and that there is little attempt to identify or assess alternative courses of action. 
 

Finally, although the initiative is said to be part of the overarching goal to combat rising threats from 
antimicrobial resistance in the EU, the IA does not make clear how the measures envisaged – i.e. improving 
availability of veterinary medicinal products – will contribute to solving that broader problem. 
 
 
Prepared for the Committee on Environment, Public Health and Food Safety (ENVI) 
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296 2nd IAB opinion July 2013  

http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2014/sec_2014_0466_en.pdf
http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2014/sec_2014_0466_en.pdf
http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2014/sec_2014_0466_en.pdf
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Initial Appraisal of a European Commission Impact Assessment 
 

Energy efficiency labelling  
 

 

Impact Assessment (SWD (2015) 139, SWD (2015) 140 (summary)) accompanying a Commission proposal for a 
Regulation of the European Parliament and of the Council setting a framework for energy efficiency labelling 

and repealing Directive 2010/30/EU (COM (2015) 341) 

 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal, adopted on 15 July 2015, and referred to 
Parliament’s Committee on Industry, Research and Energy. The proposal repeals Directive 2010/30/EU on the 
indication by labelling and standard product information of the consumption of energy and other resources by 
energy-related products.297  
 
The proposal for a revision of the rules regulating energy efficiency labelling forms part of the energy package 
that the European Commission announced mid-July 2015 with a view to implementing the priorities set out by 
Commission President Juncker under the Energy Union.298 The revision aims to ensure that consumers make 
better informed purchase decisions of energy efficient products, and thereby reduce energy consumption and 
associated energy bills (as well as other major environmental impacts of products).   
 
According to Article 14 of the Energy Labelling Directive, the Commission was required to review the Directive 
and its delegated acts by 2014. The present IA includes the results of the review of the Energy Labelling 
Directive as well as the Ecodesign Directive299 (which was already reviewed in 2012), since the effects of both 
legal instruments are considered to be linked and complementary. However, the accompanying legislative 
proposal covers only the Energy Labelling Directive.  
 
Problem definition 
The Commission's initiative aims to address problems that have evolved under the existing framework of the 
Energy Labelling Directive and the Ecodesign Directive. Initially, these Directives were put in place to deal with 
the negative consequences that products may have on the environment depending on how they are made, 
used and disposed of. The Energy Labelling Directive aims to encourage more purchases of more energy 
efficient products through standardised energy labelling and thereby better informing consumers. The 
objective of the Ecodesign Directive is to reduce energy consumption, and other negative environmental 
impacts of production, by banning the least efficient products (IA, p. 9). 
 
According to the Commission, the review of these Directives revealed the need, firstly, for a possible re-
scaling, since energy labels have proven successful and most products are now in top classes of the energy 
label, and, secondly, to tackle non-compliance of ecodesign and labelling requirements, which is partly due to 
weak enforcement by national authorities in charge of market surveillance (IA, p. 10). 
 
More specifically, the IA identifies the following six key problems:  

- A reduced effectiveness of labels, following the introduction of classes A+ and above 
- Increase in size of appliances 
- Long rule-making process 

                                                           
297 Directive 2010/30/EU, OJ L153, 18.6.2010, p. 1. 
298 For further information, see G. Malmersjo, ’Energy Efficiency’, EPRS Briefing - Implementation Appraisal, May 2015; see 
also E. Claros, ’Energy Consumption in the EU‘, EPRS Briefing - Statistical Spotlight, April 2015.  
299 Directive 2009/125/EC, OJ L 285, 31.10.2009, p. 10. 

http://www.eprs.sso.ep.parl.union.eu/lis/lisrep/13-EPRS-publications/2015/EPRS_BRIE_547550_energy_efficiency.pdf
http://www.eprs.sso.ep.parl.union.eu/lis/lisrep/09-Briefings/2015/EPRS-Briefing-554171-Energy-consumption-in-the-EU-FINAL.pdf
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- Too low level of ambition for a number of product measures 
- Weak enforcement 
- Little reduction of non-energy environmental impacts 

 
The scale of the above problems is illustrated by a number of examples. For instance, regarding the labelling 
issue, the IA indicates that the difference of energy consumption between A+++ and A+ washing machines 
(with 7 kg load) is 50kWh/year. This difference amounts, after a period of fifteen years, to more than 11 
TWh/year electricity use based on sales of more than 15 million washing machines a year for all washing 
machines bought in that period.  
 

Weak enforcement poses a problem: around 10 per cent of envisaged energy savings are said to be lost due to 
non-compliance, as found by a specially commissioned evaluation study (IA, pp. 18 and 20). The IA lists a 
number of underlying drivers, including insufficient resources: ’80 per cent of the respondents to the public 
consultation think that not enough resources are given to the market surveillance authorities‘(IA, p. 21). While 
government bodies formed part of the respondents to the public consultation, it is not clear how the national 
market authorities consider and evaluate their financial situation and capacities. Annex 3 of the IA merely 
states that no precise figures on total Member States' expenditure on market surveillance are available and 
that ’based on (incomplete) data collected from Member States it is currently likely to be around EUR 10 
million‘(IA, p. 98 - Annex 3).  
 
The EU dimension of the identified problems is clearly set out: ’The objective of reducing negative 
environmental impacts of products, in particular energy use, cannot be sufficiently achieved by the Member 
States, because this would lead to divergent national provisions and procedures that would generate undue 
costs for industry and obstacles to the free movement of goods within the EU‘(IA, p. 26). 
 
Taking into account that the causes of the current problems have been to a large extent triggered, or at least 
not mitigated, by previously adopted EU law (the re-scaling issue was, in fact, already predicted to become 
problematic at the time the three A+ classes were introduced with the recast of the Energy Labelling Directive 
in 2010), the IA emphasises the need to take EU action to address the identified problems. 
 
Objectives of the legislative proposal 
According to the IA, the general objective of the initiative is to ensure the functioning of the internal market 
through the free movement of goods that safeguards a high level of environmental and consumer protection. The 
specific objective is to update the policy framework in order to reduce energy consumption and other significant 
environmental impacts of products, by better informing consumers and allowing industry to transform 
environmental challenges into economic opportunities. In particular, the IA underlines that this update should be 
relevant, useful, cost-effective, in line with international obligations and easy to understand for consumers, as 
well as easily and appropriately enforceable (IA, p. 27).  
 
Range of options considered 
The IA first presents 15 measures to address the identified problems and subsequently examines five policy 
options, including the baseline scenario:  
 

1. Option 0: No changes, baseline   

This option ’does not address the problems, but represents the baseline [...] with which other options can be 
compared‘(IA, p. 38). 
 

2.  Option 1: Improvements within the existing regulatory framework 

The Commission identifies this option as the one that does not require changes to the existing legal framework 
and ’at least in part‘ could address the problem. It is explicitly acknowledged, however, that this option cannot 
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tackle the problem of reduced effectiveness of labels, as that would require amendments to the Energy 
Labelling Directive. This option suggests inter alia the expansion of the database study on ecodesign and 
energy labelling, the support of joint actions and more emphasis on absolute energy consumption on the label.  
 

3. Option 1+: Option 1 combined with some improvements in the legal framework, notably for energy 
labelling 

The IA points out that this option foresees some legislative changes to the Energy Labelling Directive, which 
are expected to better address the problems in comparison to Option 1, including addressing the problem of 
reduced effectiveness of labels by changing the label. The problem with the increase in size of appliances is 
proposed to be tackled by requiring a higher efficiency to reach a certain label class for larger appliances. The 
suggested product registration database would only apply to products falling under energy labelling. This 
option further envisages aligning the Energy Labelling and the Ecodesign Directives with the proposal for the 
market surveillance for products regulation.300 
 

4. Option 2: Significant reform of both ecodesign and energy labelling 

This option is said to aim ‘to address all problems in an ambitious way without a complete overhaul of the 
legislative framework‘(IA, p. 40). It includes all of the most ambitious measures, except for the following three: 
changing the least life cycle cost requirement; introducing an EU market surveillance authority, and extending 
the scope to non-energy related products. The product registration database would apply to products covered 
by energy labelling and products covered only by ecodesign.  
 

5.  Option 3: Comprehensive reform of ecodesign and energy labelling extending the scope to non-
energy related products to centralise market surveillance 

The Commission identified this option as a complete overhaul aiming to address other environmental impacts 
than energy use in a comprehensive way. The scope of the Directives (foreseen to be changed to Regulations) 
would be extended so as to include product groups other than energy-related products. Energy Labelling 
would cover all life cycle phases and all environmental impacts.  Market surveillance would be centralised by 
means of an EU market surveillance authority, because some product-specific requirements would necessitate 
a chain of custody evidence throughout the life-cycle. 
 

Sub-option to Options 1+, 2 and 3: Merge ecodesign and energy labelling into one legal instrument 
This sub-option would address the incoherencies between ecodesign and energy labelling (such as the lack of a 
working plan and a stakeholder forum for Energy Labelling) by merging the two Directives and revising them 
into one Regulation.   
 

This IA presents a variety of different options, including non-regulatory ones. It discusses the respective 
degrees of changes to the legislative framework, the prevailing level of ambition to tackle the underlying 
problems, and the respective advantages and disadvantages of each option generally speaking in a reasonable 
way. It is noticeable, however, that in comparison to the other options presented, the IA discusses Option 1+ 
in greatest detail.  
 

Regarding the problem of increase in size of appliances, the IA does not specify the conditions under which an 
appliance would qualify as ’large’. When discussing the possible requirement of a higher efficiency for larger 
appliances, the IA merely states that ’it should be considered on a product by product basis whether for larger 
appliances a higher efficiency (energy use per amount of service, such as the screen size of a TV or the load 
capacity of a washing machine) is required to reach certain classes on the label’(IA , p. 30).   

                                                           
300 COM(2013) 75, 13.2.2013; Parliament adopted its first reading position on this proposal in April 2014.  At the time of 
writing, the file is awaiting the Council's first reading position.  
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With regard to the baseline scenario, the IA clarifies that the current framework will continue to generate further 
energy and other environmental savings, however, non-compliance and the present energy labelling will continue 
to pose problems (for more details on the quantification of the baseline, see Annex 5). 
 

The Commission discarded the option to repeal one or both Directives and their implementing/delegated acts 
taking the position that it would not solve the basic problem. The Commission specified that it would 
moreover not be consistent with the objectives and targets of the Energy Efficiency Directive. The IA makes 
clear that, in the absence of EU legislation, Member States would regulate, leading to divergent national 
provisions and procedures and creating undue costs and obstacles to the free movement of goods (IA, p. 38).  
 

According to the executive summary sheet, the Commission's preferred option is Option 1+ combined with 
the re-introduction of the A-G scale for the label (IA, p. 4). 
 
Scope of the Impact Assessment 
The IA evaluates the environmental, economic and social impacts for each option overall in a balanced 
manner. The impacts of the respective options are generally well-explained and illustrated (which measure 
contributes to which savings) and visualised by means of tables and figures. Consequently, the options, 
including the baseline option, are contrasted with each other and the differing results are substantiated.      
 
The IA states in clear terms where the assessing of impacts or the monetising of costs was difficult or 
impossible to carry out. This is the case, for example, for the environmental and economic impacts that are 
associated with the extension of the scope in Option 3 to product groups other than energy-related ones because 
of the vast diversity of what would be classified as a 'product'(IA, pp. 48-49 and 52). The various impacts for the 
different labels e.g. A-G label, A+++ to D label etc. are assessed separately in each case.  
 
With regard to the environmental impact, the IA points out that Option 1, containing only non-legislative 
measures, already provides significant energy savings in comparison to the baseline (see Figure 9, IA, p. 46). 
Option 1+ provides further important energy savings, mainly because the product registration database 
reduces non-compliance rates for labelled products. Options 2 and 3 give higher energy savings than Option 
1+, although the incremental savings are lower than the differences between the baseline, Option 1 and 
Option 1+. Concerning the label, the IA highlights that the A-G label would provide further significant energy 
savings (IA, p. 46). The IA also gives information on the impacts of the different options on greenhouse gas 
emissions, nitrogen oxide emissions and water use quantifying impacts in comparison the baseline (see Table 
4, IA, pp. 47-48).   
 

The IA clarifies that the main economic impact is on consumer expenditure. In addition to breaking down the 
short- and long-term consumer expenditure savings, the IA also specifies the expected revenue for the year 
2030 for each option. The IA moreover examines the scope of the administrative burden (meaning the total 
approximate additional administrative and compliance costs) the relevant actor has to carry in each option.  
 
Overall consumer expenditure/savings are calculated on the basis of two assumptions for future energy price 
developments, using the preparatory studies for ecodesign and energy labelling, a 2014 Report on 'Ecodesign 
Impact Accounting'301 financed by the European Commission and the PRIMES model (used for the 
Commission's 2014 Energy Efficiency Communication302). The former studies used in the IA are referenced; 
however, the IA does not provide further explanations as to why these two assumptions were chosen in the 
first place (the first assumption envisages an increase in energy prices of 4 per cent per year; the second 
assumption envisages an increase in energy prices of 4 per cent per year up to 2020 and of 0.5 per cent from 
2020 onwards (IA, pp. 49-50)). 

                                                           
301 Report 'Ecodesign Impact Accounting - Part I' prepared by R. Kemna (VHK), 30 May 2014. 
302 European Commission Communication, Energy Efficiency and its contribution to energy security and the 2030 
Framework for climate and energy policy, COM(2014)520, 23.7.2014.  
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Under the heading 'social impact', the IA provides data on the expected job creation, but admits at the same 
time that the results may be significantly over-estimated. The reason for this possible over-estimation of direct 
job increase is due to a ’generic approach‘ for all products (direct jobs are calculated from the increase in 
revenue and average turnover per employee in the various sectors). However, employment effects may 
depend on specific technologies used for products. Moreover, the IA points out that if the revenues for space 
heating and cooking are over-estimated, this would naturally entail an over-estimation of the direct jobs 
increase (IA, p. 55). Considering these uncertainties, one may wonder to what extent such figures actually 
inform decision-making or may rather blur the picture.  
 
The IA identifies a gender dimension: the job creation is expected to be skewed towards men rather than 
women, the main product sector where the increase takes place being the heating sector, which is male 
dominated (IA, p. 55). The IA further specifies that the product registration database could have an impact on 
data protection. While the concept of data protection is generally limited to natural persons, it can be 
extended to legal persons in so far as their official title identifies one or more natural persons. However, the IA 
highlights that no such cases are known for manufacturers of energy-related products (IA, p. 56).  
 
The impacts of merging ecodesign and energy labelling are assessed under a separate heading. The IA 
considers that this would only have an impact on administrative burden and that this impact would be small 
because rules on ecodesign and energy labelling have been developed in parallel in the past.    
 
On some aspects the IA might have been expected to provide somewhat more detailed information. For 
example, regarding the territorial/regional impacts the IA merely states: ’Job creation for wholesale, retail and 
installers is expected to be even across the EU. Job creation in industry will be to a different extent in different 
Member States, depending on the extent of their current manufacturing industry in these sectors‘(IA, p. 55). 
 
Subsidiarity / proportionality 
The legal basis of the proposed legislation is Article 194(2) TFEU, which allows for the adoption of measures 
that promote energy efficiency. The IA presents strong arguments that EU action is necessary to address the 
problems, stressing that the objective of reducing negative environmental impacts of products cannot be 
sufficiently achieved by the Member States. ’Only through harmonised EU rules on energy labelling and 
underlying measurements and testing can it be ensured that the same model of a product has the same 
published energy class throughout the EU‘(IA, p. 26). By contrast, divergent national provisions and procedures 
would create undue costs and obstacles to the free movement of goods.  
 

The IA observes that ’in the absence of EU legislation, it is likely that all Member States would introduce 
energy efficiency legislation for some product groups, because of consumer protection and because it is 
difficult to achieve the target of the Energy Efficiency Directive without addressing the energy use of products. 
Acting at the EU level is the only way to ensure that requirements and labels for products placed on the 
market are equal in all Member States, thereby ensuring the functioning of the Internal Market underpinned 
by Article 26 TFEU’(IA, p. 26).  
 
The IA questions the proportionality for Options 2 and 3 because of the requirement for third party 
certification for all products regardless of it being duly justified and proportionate to the risk of non-
compliance. For Option 3, the IA adds that it appears to go beyond what is necessary to achieve the identified 
objectives, ’at least for those non-energy related products that are covered to a significant extent by existing 
legislation‘(IA, p. 60). 
 

No reasoned opinions from national parliaments have been published on the legislative proposal at the time of 
writing; the deadline for contributions is 19 October 2015.   
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Budgetary or public finance implications 
The IA informs about the implications on the EU/Commission budget and the Member States' public finance, 
as well as the costs that other actors would have to bear (IA, pp. 53-54). The total approximate administrative 
and compliance costs per option are compared to the baseline. Annex 9 provides further details specifying the 
costs calculated for the different actors for each measure suggested.  
 
The creation of an EU market surveillance authority foreseen in Option 3 produces the main bulk of costs for 
the EU/Commission (amounting to EUR 32 million/year), while it saves Member States' expenses (amounting 
to EUR 10 million/year). For Options 1, 1+ and 2 Member States do not bear any additional costs. By contrast, 
the EU/Commission's budget ranges moderately from EUR 3.0 million/year for Option 1 to EUR 2.3 
million/year for Option 2 (IA, p. 54). 
 
SME test / Competitiveness 
The IA concludes that the impact on commercial revenues affects larger businesses and SMEs in the same way, 
but this conclusion is not substantiated. In a footnote it is indicated that the SMEs affected can be found 
mostly in the retail and installation/maintenance sector (IA, p. 52). The IA does not include any specific 
information on particular burdens imposed on SMEs. 
 
The executive summary sheet of the IA notes in clear terms that a different regime for micros/SMEs cannot be 
justified: ’All retailers should be subject to the same rules as energy labels are only useful for consumers if all 
products are labelled in all retail outlets. There are few SMEs manufacturers and no micros. The same rules 
should apply to all to ensure fair competition in the single market’(IA, p. 5). It is not clear to what extent SME 
views have been considered in the public consultation, in which 40 out of 197 responses received to the short 
survey came from retailers, and 30 responses came from manufacturers (see Annex 1, p. 65). No breakdown is 
provided in this respect.  
 
The IA underlines that the problem of non-compliance affects society and consumers and the competitiveness 
of many manufacturers, as it undermines a level playing field (IA, pp. 20-21). 
 
Simplification and other regulatory implications 
The proposal would replace the Energy Efficiency Labelling Directive in the form of a new Regulation. The IA 
states that Option 1+ (upon which the proposed Regulation is based) simplifies legislation through coherence 
with the market surveillance regulation and the revision of the Energy Labelling Directive. According to the IA, 
the choice of instrument - a Regulation - is appropriate for obligations that apply directly to economic 
operators and is in conformity with the EU's better regulation agenda (IA, p. 59). The proposed Regulation 
does not imply any changes to the Ecodesign Directive.  
 
Relations with third countries  
In Section 4.1 on ’Who is affected and how?’, the IA acknowledges impact on third countries. This is because 
the A-G energy label has been copied in many different countries and some have in addition transposed the EU 
ecodesign regulations. The IA further emphasises that third countries are affected by WTO law, which aims to 
ensure that regulations and procedures do not create unnecessary obstacles (IA, p. 26). 
 
Quality of data, research and analysis 
Generally speaking, the research and analysis upon which this IA is based seems sound, up to date and 
comprehensive. A wide range of external expertise has been used for the IA. Two external studies were 
specifically commissioned to serve as basis for the review, one on the evaluation of the Energy Labelling 
Directive and one on consumer understanding and behaviour related to energy labels. Another third study 
provided specific analysis for the options set out in the IA. For more details on this latter study, see Annex 5. A 
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substantial number of further studies requested by the Commission provided input to the IA, most of which 
date from 2014, see Annex 1.  
 
The assumptions made and the conclusions drawn in the IA appear overall reasonable and coherent, and 
backed by credible examples and relevant research results. The IA flags uncertainties and indicates instances 
where no data is available. The IA makes good use of quantitative and qualitative assessments. 
 
Stakeholder consultation 
The stakeholder consultation appears at first sight to be broad and balanced with relevant international input. 
The IA identifies the key stakeholders and explains in what ways they are affected. The stakeholders include 
consumers, retailers, manufacturers, society, Member States, third countries and standardisation 
organisations (IA, pp. 25-26).  
 
The IA makes clear that stakeholders were consulted through a variety of means, including: 

- three stakeholder meetings organised by the contractor of the evaluation study;  
- a public consultation on the ‘Your voice in Europe’ webpage that ran from 31 August to 30 November 

2013 leading to 335 responses to two surveys; 
- a stakeholder meeting organised by the Commission on selecting the energy label designs to be tested in 

the second phase of the 'consumer behaviour study'; 
- an international conference organised by the Commission on products policy with more than 400 

participants from approximately 50 countries; 
- an Ecodesign Consultation Forum meeting organised by the Commission.  

Further details on stakeholder consultation can be found in Annex 1. 
 
Upon closer examination, however, the stakeholder consultation might not be as broad and balanced as 
portrayed. The Background Report II on Survey Results highlights that the statistics (of the multiple choice 
answers to the surveys) should be carefully interpreted: ’Most importantly, numbers do not necessarily 
provide a balanced representation of European stakeholders. Some respondents represent large interests or 
interest groups, while others provided answers as an individual EU citizen and consumer or on behalf of a 
smaller entity‘(Ecofys Background Report II on Survey Results, p. 1).  
 
The IA specifies the stakeholder support for the various options in Section 8. Option 1+ has significant support 
from stakeholders because ’the vast majority is of the view that the Energy Labelling Directive needs to be 
changed to achieve energy savings closer to full economic technical potential‘(IA, p. 60). Option 2 is supported 
by a smaller share of stakeholders, whereas Options 0, 1 and 3 have little support from stakeholders. 
Regarding Option 3, the IA notes that this option is supported by environmental NGOs. With regard to the 
label, most stakeholders support an A-G label. This view is not shared by all manufacturers and retailers, 
however, their answers ranging widely from ‘Strongly agree’ to ‘Strongly disagree’ (IA, pp. 38, 60-61). 
 
Monitoring and evaluation 
In view of monitoring and evaluation, the IA does not provide specific benchmarks but sets out a number of 
so-called indicators of success of a more general nature. A systematic and regular review mechanism that 
guarantees a coherent evaluation seems not to be considered. This is an aspect which was also criticised by 
the Commission’s own Impact Assessment Board (IAB) in its first (negative) opinion on the IA.303  
 
The IA lists as one indicator of success the number of national legislative proposals on environmental impacts 
of energy-related products that is flagged by the Member States as potentially problematic (the lower the 
number, the better). The IA states that the objectives of environmental and consumer protection are achieved 

                                                           
303 IAB Opinion Ref. Ares(2015)2362423 - 05/06/2015. 
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by the reduction of energy consumption and other significant environmental impacts. In this regard, the IA 
emphasises that another indicator of success is ’the reduction in the product's impact in the categories 
regulated in the delegated acts' and that ’progress is monitored product by product‘(IA, p. 63). By means of 
reviews, progress is tracked compared to the situation before amendments were made. Such reviews are 
planned to be carried out ’some years‘ after the entry into force of the delegated acts.  
 
In addition, the IA underlines that an energy-related products database study and a mandatory product 
registration database would provide the Commission with more solid data to monitor and evaluate progress 
towards meeting the objective of further energy savings. 
 
Next, the IA indicates the new market surveillance regulation, which is expected to provide the Commission 
with data on enforcement actions and compliance, along with the 'ADCO' group (Administrative Cooperation 
Group, see Annex 3) set up to exchange information among Member States. Market surveillance mechanisms 
on ecodesign and energy labelling can play a key role in evaluating progress. In particular, the ADCO group, 
which generates best practices and guidelines based on first-hand experiences, has great potential to 
contribute to the provision of important input for evaluation purposes. While the IA took these aspects into 
consideration, it is striking that it did not attach more importance to them. According to the legislative 
proposal itself, the Commission will assess the effectiveness of the Directive and of its delegated acts not later 
than eight years after its entry into force.304 
 
Commission Impact Assessment Board 
The IAB issued a first, negative opinion on a draft version of the IA on 5 June 2015.305 Subsequently, on 16 June 
2015, the IAB issued a positive opinion on the re-submitted draft of 8 June 2015.306 It is unusual for a revised 
version of an IA report to be submitted so rapidly following a negative opinion of the Board. This is perhaps 
indicative of the urgency attached to the release of the energy package in July 2015. The final IA addresses 
most issues raised by the IAB, including informing about the relationship with other energy efficiency and 
climate policies, explaining the connection of the Energy Labelling and Ecodesign Directives with the new 
market surveillance regulation, and explicitly stating that the IA supports a new legislative proposal on energy 
labelling (and not on ecodesign). The IA could perhaps have elaborated more on the specific impacts on 
individual products, and on the future of the Ecodesign Directive, as requested by the IAB. With regard to the 
IAB's request to provide more information on the cost-effectiveness of energy labelling and ecodesign 
measures in comparison to other initiatives contributing to energy efficiency targets, the IA states: 'The scope 
of the evaluation concerns energy-related products and it does not go into the question of whether energy 
savings are more or less cost-effectively achieved in other sectors'(IA, p. 12).  
 
Coherence between the Commission's legislative proposal and IA  
The legislative proposal of the Commission generally seems to follow the recommendations expressed in the 
IA. The proposal improves the existing regulatory framework on energy labelling by requiring labelled products 
to be registered in a new database, changing the current Energy Labelling Directive to a Regulation (which 
strengthens the legal structure), improving enforcement and clarifying the obligations of the various parties307, 
updating the label and allowing for rescaling, and aligning it with the market surveillance regulation.  
 
The explanatory memorandum specifies that further non-legislative actions are planned to implement the 
option chosen (explanatory memorandum to the proposal, p. 6). Presumably, this refers to the suggested 

                                                           
304 Article 14 of the Proposal for a Regulation of the European Parliament and of the Council setting a framework for 
energy efficiency labelling and repealing Directive 2010/30/EU, COM(2015) 341, 15.7.2015. 
305 IAB Opinion Ref. Ares(2015)2362423 - 05/06/2015. 
306 IAB Opinion Ref. Ares(2015)2519106 - 16/06/2015. 
307 See Article 12 of the proposed Regulation, COM(2015) 341, 15.7.2015, which allows the Commission to adopt delegated 
acts on product-specific legislation.  

http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2015/sec_2015_323_0.pdf
http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2015/sec_2015_0323_en.pdf
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review of the MEErP (Methodology for the Ecodesign of Energy-related Products) proposed under Option 1+, 
to tackle the reduction of non-energy environmental impacts, although this is not entirely clear.  
 
Conclusions 
The IA clearly identifies and defines the problems, and demonstrates that EU action is necessary to address 
them, emphasising that the objective of reducing negative environmental impacts of products cannot be 
sufficiently achieved by the Member States. The IA appears to provide a viable attempt to assess the possible 
impacts of the suggested policy options, although, in comparison to the other options presented, the IA 
discusses the preferred Option 1+ in greatest detail. The overall impression is that the research and analysis 
upon which this IA is based is reasonable and comprehensive; it is indicated where impacts were difficult to 
assess. The IA uses a wide range of external expertise. The stakeholder consultation for the IA seems 
extensive, however, the representation of European stakeholders might not necessarily be as balanced as it 
might appear, and some further details of SME input and implications would have been helpful. Finally, the IA 
could perhaps have elaborated in more depth on possibilities to properly ensure progressive evaluation and 
monitoring making full use of market surveillance mechanisms.  
 
Prepared for the Committee on Industry, Research and Energy (ITRE)  
Author: Katharina Eisele 
September 2015 - PE 528.821 
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Initial Appraisal of a European Commission Impact Assessment 
 

EU Emissions Trading System (EU-ETS): cost-effective 
emission reductions and low-carbon investments 

 
Impact Assessment (SWD (2015) 135 final / SWD (2015) 136 final) accompanying a Commission proposal for a 

Directive of the European Parliament and of the Council amending Directive 2003/87/EC to enhance cost-
effective emission reductions and low carbon investments (COM (2015) 337 final). 

 
 
Background 
This note provides an initial analysis of the strengths and weaknesses of the European Commission's Impact 
Assessment (IA) accompanying the above proposal which was adopted on 15 July 2015 and has been referred 
to the Committee on Environment, Public Health and Food Safety.  
 
The EU Emissions Trading System (EU ETS) is the largest international trading system for greenhouse gas 
emission allowance. The ETS Directive was adopted in 2003 (and revised in 2009); it took effect in 2005 and 
now covers all EU Member States plus Iceland, Lichtenstein and Norway. The aim is to cut greenhouse gas 
emissions by 80 to 95 per cent compared to 1990 by 2050308. The ETS works by putting a limit on the overall 
emissions from sectors included in the scheme and, ideally, these are reduced every year. Within the limits, 
companies can buy and sell emission allowances when needed (i.e. cap and trade approach). While until 2012 
most allowances were given out for free by using the ‘grandfathering’ approach - based on historical 
Greenhouse Gas Emissions (GHG) -, since 2013, the system has operated through a benchmarking approach 
based on performance. A detailed overview of the mechanisms governing the ETS and its operation to date 
can be found in the EPRS Implementation Appraisal ’Climate action. Greenhouse Gas Emissions and the EU 
Emission Trading System’, published in September 2015. 
 

The current proposal forms part of the Commission’s 2015 Summer Energy Package309 and is for a structural 
reform of the EU ETS. It complements a parallel proposal, on the Market Stability Reserve (MRS), adopted by 
the Commission in January 2014. The European Parliament adopted its first reading position on that proposal 
on 8 July 2015, on the basis of an agreement reached following negotiations with Council. The MRS is mainly 
intended to trigger adjustments to the annual auction volumes in situations where the total number of 
allowances in circulation is outside a certain pre-defined range. In its Resolution of 14 March 2013 on the 
Energy Roadmap 2050 the European Parliament recognised that the ETS is the principal instrument for 
reducing industrial greenhouse gas emissions and promoting investment in safe and sustainable low-carbon 
technologies. In its Resolution of 5 February 2014 on a 2030 framework for climate and energy policies, it 
supported the establishment of a new binding CO2 reduction target, based on a revised and well-functioning 
ETS.  
 

Problem definition 
One of the main drawbacks of the ETS, as emerged especially during phase 3 of its operation, is the surplus of 
allowances - around 2.1 billion - which is expected to grow further in the coming years to over 2.6 billion 
allowances by 2020. Ensuring the long term goal of a low-carbon economy and emission reduction of 80 to 95 
per cent by 2050 requires - as clearly stated by the IA - the establishment of a binding EU target of at least 40 
per cent domestic reduction by 2030 compared to 1990, and a corresponding emission reduction target for the 
sectors in the ETS of 43 per cent compared to 2005. This is to be complemented by a change in the annual 

                                                           
308 In total, around 45 per cent of emissions from the 28 EU countries are limited by the ETS. 
309 see EPRS At a Glance ‘The Commission’s Summer Energy Package’. 

http://ec.europa.eu/clima/policies/ets/index_en.htm
http://www.europarl.europa.eu/RegData/etudes/BRIE/2015/558783/EPRS_BRI%282015%29558783_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/BRIE/2015/558783/EPRS_BRI%282015%29558783_EN.pdf
http://ec.europa.eu/clima/policies/ets/reform/docs/com_2014_20_en.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bTA%2bP7-TA-2013-0088%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bTA%2bP7-TA-2013-0088%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2014-0094&format=XML&language=EN


 205 

linear reduction factor, reducing the EU ETS cap from 2021 onwards and the share of allowances to be 
auctioned. This general intention was supported by the European Council strategic guidance in its conclusions 
on the Climate and Energy Policy framework in October 2014. 
 
According to the IA, the problem to be addressed is therefore how to adapt the relevant provisions of the 
current ETS Directive for the period post 2020, notably in the light of the European Council’s October 2014 
agreement on the 2030 climate and energy framework, while further improving the system based on lessons 
learnt. The impact assessment of the 2030 climate and energy framework already performed the general 
problem analysis concerning EU climate policy targets for 2030 and the ETS in general. The Impact Assessment 
which is the subject of this initial appraisal therefore concentrates on more specific issues arising. In particular, 
it considers the free allowances given to industry in order to address the potential risk of carbon leakage. 
Carbon leakage is defined as a ‘... situation that may occur if, for reasons of costs related to climate policies, 
businesses transferred production to other countries which have laxer constraints on greenhouse gas 
emissions. This could lead to an increase in their total emissions...' (IA Annex, p.96). The problem in this 
respect is how to establish future rules in order to ensure optimal allocation of the 6.3 billion free allowances 
available, based on the principles defined by the European Council. Finally, the European Council agreed to 
create three low carbon funding mechanisms (Innovation Fund, Modernisation Fund and free allocation to 
promote investments for modernising the Energy sector). The issue here is seen as being to define how best 
to design those mechanisms. 
 
The identification of the main problems in need of EU action is further supported by evidence from ex post 
evaluation as presented in the Annex section of the IA (pp.96-226).  
 
Objectives of the legislative proposal 
The general objective of the Commission proposal, as recalled in the overall definition of the policy problem 
underpinning the renewed EU action in this domain, is part of the larger aim of the renewed climate and 
energy package, i.e. limiting global average temperature increase to no more than 2 degrees Celsius above 
pre-industrial level. The declared specific objective of the proposal is to align the EU ETS architecture with the 
2030 emission reduction targets and refine and improve the EU ETS post-2020 framework. Operational 
objectives are presented for each cluster of issues as presented above. Thus, elements of free allocation and 
carbon leakage are operationalised via a series of more specific objectives - in line with the European Council 
conclusions of October 2014. In particular, the revisions introduced in the new proposal aim to: 

- Better reflect technological progress in the industry sector; 
- Preserve the incentives for industry to innovate; 
- Increase the efficiency of installations; 
- Guarantee a better alignment with production levels; 
- Avoid windfall profits and,  
- Avoid increasing administrative complexity.  
 

The IA sets the following operational objectives to underpin the establishment of renewed low-carbon funding 
mechanisms: 

- Achieve breakthrough innovation in the energy and industry sectors in Europe; 
- Address financial barriers and provide incentives to commercial-scale low-carbon FOAK projects; 
- Avoid distortion of competition ; 
- Set up an efficient, simple management structure. 

 

The IA uses the operational objectives to derive criteria for comparing policy options and assessing their 
impacts.  
 
 
 

http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/145397.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/145397.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/145397.pdf
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Range of options considered 
The complex nature of the policy issues targeted by this legislative proposal leads to the presentation of policy 
options in the form of ’options packages‘, the constitutive elements of which reflect the operational objectives. 
Thus, for the free allocation issue, the IA considers only the most important elements in the different option 
packages (i.e. those making up the so called 'allocation formula'). The tables below summarise the main option 
packages as presented in the IA for two of the main issues under consideration: 
 
Table 1. Overview of the range of options considered for free allocation and for addressing the risk of carbon 
leakage, beyond the 'no policy change' option 

Elements of the 
'allocation  

formula' 

Option  

Packages 

Benchmark update 

Carbon Leakage 
groups and criteria / 

Cost pass-through 
rates 

Production levels and 
reserve for new 

entrants 

Indirect cost 
compensation 

Baseline B bis: 

Current rules 
continued with 
adjustment of 
carbon leakage 
criteria 

Once before 2021 based 
on real data  

2 groups:  

- 100% - CL-exposed;  

- 30% - non CL-exposed  

Somewhat modified 
criteria and thresholds as 
in Phase 3  

1 NIMs exercise for 10 
years; Same rules for 
capacity changes and 
(partial) cessations  

New entrant reserve: 5% 
minus Innovation  

National compensation 
(subject to state aid rules)  

Simple 

Reducing all benchmark 
values by a same uniform 
percentage to reflect 
technological 
development  

No groups, '100% of costs 
not passed through' 
reflected by default value.  

 

No criteria needed  

1 NIMs exercise for 10 
years. Annual adjustments 
for significant production 
level changes (both 
directions: up and down)  

National compensation 
(subject to state aid rules)  

Limited changes 

Once before 2021 based 
on real data  

4 groups according to cost 
pass through capability 
with fixed allocation rates  

Emission intensity and 
trade criteria  

2 separate NIMs exercises 
for 5 years each. Annual 
adjustments for 
significant production 
level changes (both 
directions)  

National compensation 
(subject to state aid rules)  

Targeted 

Two updates (before 2021 
and mid-term) based on 
real data  

4 groups according to cost 
pass through capability 
with fixed allocation rates  

Emission intensity and 
trade criteria  

2 separate NIMs exercises 
for 5 years each. Annual 
adjustments for 
significant production 
level changes (both 
directions)  

Mandatory financial 
support by Member 
States from auction 
revenues  

(source: IA, p. 40) 
 
In addition to the option packages presented above, including the ‘Baseline B bis’ option, the IA report also 
refers to two other 'baseline' scenarios: 'Baseline A' reflects the unchanged ETS Directive, but does not 
correspond to the European Council conclusions and is therefore not assessed. 'Baseline B' assumes the 
current rules are prolonged to the next phase and all packages are assessed compared to it. 
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Given the number of elements constituting each of the options – and therefore the possibility of variation 
within each of them - the IA reflect in a rather detailed way the different policy alternatives at stake. In the IA, 
four option packages, beyond the 'no policy change' option, are presented and further considered in the 
Annex section so as to analyse the aspects applying to different sectors of the industry. The IA has a rather 
'open-ended' character when it comes to the issue of suggesting the preferred option.  No option package is 
presented as ruling out the others on the basis of the objectives considered, the IA suggesting rather that the 
decision-makers could opt to select elements from the different option packages in order to better 
accommodate the different operational objectives. The issue of low-carbon funding mechanisms - consisting of 
the establishment of an 'Innovation Fund', a 'Modernisation Fund', and a system for the optional free 
allocation to the power sector - is given similar treatment. The IA organises the different options in the form of 
packages, so as to make sense of the rather high level of complexity.  
 
Therefore, the option packages considered for the innovation fund take account of the elements of 'project 
screening', 'conditionality of awards', 'type of instrument' and 'maximum funding rate'. Four alternative 
options are offered beyond the baseline scenario (no policy change): 
 
Table 2. Overview of option packages for the Innovation Fund 

 Screening of projects 
Conditionality of 

awards 
Type of instrument 

/ risk approach 
Maximum rate of 

funding 

Alternative baseline  

Current rules 
continued  

Innovation  Performance 
(CPUP)  

Achieving operational 
performance (funds 
awarded based on 
realising 75% of 
performance) 

Grant  

(2-4 rounds / calls 
for  

proposals)  

Up to 50% of 
additional costs  

Option 1  

Amended approach 
for all sectors with 
tailoring for 
industry  

For 
industry: 
Innovation  

AND  

Replicability   

 

Current 
rules for 
RES and CCS  

Performance 
(CPUP) 
potentially 
complemented 
with  

"innovation 
criterion" for 
industry  

Achieving milestones in 
construction phase  

 

AND  

Operational 
performance  

 

Grant  

(2-4 rounds / calls 
for proposals )  

Up to 75% of 
additional costs  

Option 2  

Permanent 
financing facility  

Innovation  Selection based 
on due 
diligence - 
projects are 
approved on 1st 
come 1st served 
basis if eligible 

Not award but financial 
instrument  

 

Financial 
instrument with 
continuous open 
window  

Not applicable, 
depends on design 
of financial 
instrument 

(source: IA, p. 61-62) 
 
Similarly, the options packages suggested for the Modernisation Fund account for the factors of 'eligibility and 
selection criteria' and 'investment guidelines and monitoring', resulting in three alternatives beyond the 
baseline scenario: 
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Table 3. Overview of option packages for the Modernisation Fund 
 

Eligibility and Selection Criteria Investment Guidelines & 
Monitoring done by Day-to-Day Management done by 

Option 1 

Implementing legislation: general 
principles; Steering board of 
beneficiary MS decides further 
details  

Steering board of Beneficiary MS  

Financial instruments: beneficiary 
MS approval; EIB advisory role  

Grants: COM organizes call for 
proposals; EIB performs due 
diligence  

Option 2  Steering board of COM and 28 MS  Steering board of COM and 28 MS 
with input from EIB  

Financial instruments: EIB acts as 
fund manager  

Grants: COM organizes call for 
proposals; EIB performs due 
diligence  

Option 3  Implementing legislation: detailed 
principles  COM  

Grants: beneficiary MS approve 
project pipeline; COM organizes call 
for proposals; EIB performs due 
diligence  

(source: IA, p. 74-75) 
 

Four Option Packages are presented for the revision of the system for the allocation to promote investments 
in the power sector. These are based on alternative solutions as to the 'timing of investments', the criteria for 
the 'selection of investments', the 'auctioning of unused allowances' and the system of 'reporting'.  
 

The presentation of the range of options appears rather balanced and well analysed, especially considering the 
number of elements at stake and the overall complexity of the topic. This is also reflected in the way the 
different option packages are compared (end of sect. 7 and 8); thus, in the absence of a clearly declared 
'preferred option', the IA suggest that the decision-makers select elements from the different option packages 
presented, rather than building exclusively on one or other.  
 

Scope of the Impact Assessment 
The IA is based on a two-fold structure, presenting the analysis of impacts for the issues of free allocation and 
low-carbon funding mechanisms respectively. The IA addresses what are seen to be all relevant impacts of the 
proposed option packages, in particular environmental, economic and social, including the impact in terms of 
administrative burdens. Impacts of the different option packages are analysed against the 'baseline B' scenario 
option, meaning the continuation beyond 2020 of the current rules governing the ETS system. The IA further 
assesses the potential effects of the proposed actions in a more detailed manner (including quantification) in 
the Annex part, where the impacts on different sectors of different option packages for free allocation are 
analysed, as well as the impacts for creating the Innovation and Modernisation Funds. 
 

Environmental impacts 
The IA affirms that the potential impacts on the environment depend on the overall ambition of the '2030 
Energy and Climate package', and thus of the ETS itself. When it comes to the relative impact of the different 
option packages, the report also states that no significant differences have been identified between policy 
option packages for free allocation in terms of environmental impacts, because these mainly depend on the 
overall emission reduction of 43 per cent in 2030 determined by the cap. 
 

The possible environmental impacts of the Innovation Fund (irrespective of the chosen option) are claimed to 
be positive in terms of increased use of renewable energy resources, improved energy efficiency, local air 
quality and also expected health benefit. Similarly, the creation of a Modernisation Fund would trigger both 
environmental and health benefits compared to the baseline scenario; this is especially due to favouring 
investments in energy efficiency and modernising the power sector.  
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Social Impacts 
The analysis of social impacts has been undertaken and is presented in detail in Annex 8.2. It concluded that 
the estimated impacts across different option packages are limited in nature. Nonetheless, the IA states that 
the establishment of the Innovation and Modernisation Funds is expected to have positive impacts on 
employment. Figures are provided in tables for the different options (pp. 188-192). The impacts on the energy 
prices for households that are supplied by district heating covered by the ETS were also assessed (Annex 8.2). 
Overall, the estimated impacts of the 'Simple' option package compared to 'Baseline B' are reductions in 
heating prices of EUR 0.77/GJ (almost three per cent of the baseline price). 
 

Economic impacts 
The analysis carried out in the context of the 2030 climate and energy framework included detailed modelling 
of economic impacts, including sectoral impacts; this concluded that free allocation of allowances would be an 
effective means of reducing the risk of carbon leakage and preserving the output of the industries concerned. 
In monetary terms, the economic impact of free allocation modalities is estimated to be a potential amount of 
EUR 160 billion. The impact of the ETS rules on the competitiveness of installations is assessed in the IA 
through the analysis of the compliance costs (of the different options) and the 'possibility for cost pass 
through' elements. Since the compliance costs depend on the carbon price, the level of free allocation, and the 
amount of emissions released during production, the difference between the option packages depends on 
how this finite amount is distributed among industrial sectors. The higher the amount of free allocation, the 
lower the compliance costs for a sector. Avoiding an increase in administrative complexity is an operational 
objective relevant for all elements of the option packages. For the purposes of this impact assessment, the 
level of administrative complexity was quantified using the EU Standard Cost Model. Although differences are 
detected for different option packages, the overall cost incurred by operators and regulators to maintain the 
system is estimated at around 80 million euro. This includes data collection and reporting, verification, and 
data assessment. 
 

The relative economic impact of the different option packages presented is assessed against the different 
operational objectives of the proposal as presented above. Although each of the option packages presents 
some advantages and some potential drawbacks, the IA identifies the 'targeted option package' as the one 
better able to target the available allowances towards the sectors that are more exposed to carbon leakage 
risks. Nonetheless, it should be noted that this option would imply minor innovation incentives and increased 
administrative complexity.  
 
Subsidiarity / proportionality 
The IA - as well as the explanatory memorandum of the legislative proposal - justifies the EU competence in 
this domain based on the fact that the EU ETS Directive is an existing EU policy instrument and as such, 
according to Art. 5 TFEU, the objectives of the proposal amending the instruments can only be achieved 
through a proposal from the Commission at EU level. In addition, the principles of subsidiarity and 
proportionality are deemed to be respected in the light of the trans-boundary character of climate change - 
and emissions in particular. Coordination of climate action at EU level is therefore considered necessary, since 
an excessive delegation of action to the level of Member States would lead to partitioning and decreased 
efficiency of the overall system at place.  
 
At the time of writing, five national parliaments completed the scrutiny of the proposal and had not raised 
concerns. The deadline for submissions is 28 October 2015. 
 
Budgetary or public finance implications 
The Explanatory Memorandum of the proposal states that the EU ETS generates significant revenues for 
Member States' budgets. There is also a small and limited impact on the EU budget which is, however, fully 
covered by the current MFF 2014-2020. The Executive Summary of the IA report also points out that costs 
must be seen in the overall context of the EU climate objectives of limiting global average temperature 

http://www.ipex.eu/IPEXL-WEB/dossier/document/COM20150337.do#dossier-COD20150148
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increase to not more than 2°C above pre-industrial level. Measures to address the risk of carbon leakage 
directly affect the costs for industrial installations covered by the ETS or EU Member States' budgets. 
Additionally, national budgets and administrations will be primarily affected due to the link to auctioning 
revenues. If Member States were to be required to share the EU-level costs of the Union registry, this would 
also have an impact on their national budgets, albeit not a significant one. The IA does not provide any 
quantification of the estimated costs in this respect. 
 
SME test / Competitiveness 
The IA does not present a specific SME test-analysis. However, as mentioned above, continuous reference is 
made to the possible (administrative) burdens that different sectors of the industry (Annex, pp. 170-183) may 
incur due to the newly proposed set of rules, therefore including SMEs in different sectors. However, there is 
no explicit breakdown of the extent to which SMEs may be concerned within different sectors. There is some 
reference to SMEs in the context of stakeholder consultation, as well as in the section consecrated to the 
assessment of the administrative burdens of different option packages (IA, Annex pp. 186-192).  
 
Relations with third countries 
When it comes to the international context, according to the IA, EU policies may impact on third country 
policies on climate and other related areas. The general set-up of the EU-ETS, and the benchmarking system in 
particular, has served as an input for the design of other emissions trading systems worldwide; nonetheless 
the IA states that the positive impact cannot be quantified or considered in comparing option packages. The 
alternatives considered by the IA may entail an increase in global emissions, therefore a risk of carbon leakage. 
Nevertheless, all policy packages proposed include safeguard measures against this; thus, the potential impact 
of the packages at global level is considered to be minimal and 'beyond the scope of the impact assessment' 
(p. 42).  
 
As presented in the stakeholders’ consultation summary section of the IA, strong concern was raised about the 
absence of an international agreement on the subject and the EU ETS not being linked to any similar emission 
trading system.  
 
Simplification and other regulatory implications 
The coherence between the proposed new set of rules governing the ETS system and the existing regulations 
(and policies) in the same area is assessed vis-a-vis the climate and energy targets up to 2030 and the Energy 
Union Strategy in particular. By putting a price on carbon at EU level the EU ETS is said to reinforce the 
functioning of the internal energy market and stimulates the uptake of renewables and other low-carbon and 
energy-efficient technologies (p. 21 of IA). Regarding the consistency of the proposal with other existing EU 
policies, the proposal bears strong linkages with the action of the European Funds for Structural Investments in 
this area, as well as with the Horizon 2020 programme. The proposal - and the EU ETS in general - is claimed to 
be coherent with international climate policies, for which - the IA states - it has also represented a model for 
emission trading systems in general. 
 
Quality of data, research and analysis 
Overall, the evidence presented in the various sections of the IA is extensive and appears to be based on a 
sound methodology. Nevertheless, despite the wealth of the figures and qualitative evidence presented in 
support of the various option packages assessed, little original analysis is proposed in the IA or the Annexes.  
This is largely due to the fact that the analysis in fact builds consistently on the impact assessment for the 2030 
framework and only analyses those specific ETS-relevant aspects not covered therein. The IA report presents 
highly technical issues in a rather generic way, but remains a piece of analysis that is rather inaccessible for 
non-experts. Moreover, it is not always easy to identify the preferred options (amongst the multiple ones 
presented), their respective baselines as well as the supporting materials backing the different assumptions. 

http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52014SC0015
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52014SC0015
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In terms of external expertise, in 2013, a study was commissioned to assess the evidence for carbon leakage in 
the period 2005-2012 for ten major energy intensive industry sectors310. In addition, the Commission drew 
upon a study on evaluation of the ETS, commissioned in 2014 and carried out by a consortium led by ICF 
International. Furthermore, again in 2014, a study was commissioned to assess the issue of costs being passed 
through from industrial sectors to their downstream customers. The study also sought to determine the 
factors influencing the ability to pass through such costs, quantifying it for major energy intensive industry 
sectors. Another study was commissioned to evaluate the experience gained with the harmonised benchmark-
based allocation process, and in particular to evaluate whether the benchmarks have achieved the intended 
objectives. These three studies are still on-going at the time of writing. Presumably, their findings could have 
been of relevance to the overall process of revision of the EU-ETS Directive, As it is, it remains to be seen how 
they will eventually be fed into the process.  
 
Stakeholder consultation 
The IA reports extensively on the stakeholders' consultation process as well as on the positioning of different 
stakeholders on the main issues involved in the overall process of EU ETS revision. The online consultation, on 
the issues of free allocation for the power sector, Innovation and Modernisation Funds, small and medium 
sized enterprises (SMEs), regulatory fees and general evaluation of the EU ETS, ran during the period 
December 2014-March 2014311. A series of meeting with relevant stakeholders was also organised to discuss in 
detail the more technical aspects. The consultation received 529 contributors, including representatives from 
the industry (39 per cent), Member States (4 per cent), trade associations (35 per cent), SMEs (12 per cent) 
and NGOs (5 per cent)312. 
 

The public consultation showed that the EU ETS is still considered as an appropriate instrument to attain the 
general climate policy objective; the majority of stakeholders therefore expressed their favour for the 
continuation of the existing principles, although opinions differ on the elements to change for making these 
principles operational. Thus, on the issue of free allocation and carbon leakage, industry generally favours the 
‘full compensation’ option for best performers (with no correction factor implied), whereas some (mainly 
NGOs) expressed their preference for the setting of benchmark values based on worldwide performance in the 
sectors. On the issue of pass-through costs, general concerns emerged on the possibility to quantify, since 
products are traded on global markets and the multiple factors influencing prices make their estimation rather 
difficult. Stakeholders are reported to generally support continuing with the application of the set of rules 
governing the Innovation Fund, although with some improvement to be made to the current system of 
allowances. Nonetheless, as mentioned above, the consultation findings highlight a general concern about the 
absence of an international agreement in the field and the EU ETS not being linked to any other similar 
emission trading system. 
 
The IA does not report on any particular opposition to specific aspects of the initiative by any individual group 
of stakeholders. A more nuanced presentation of the different positions within industry, the public sectors and 
civil society could perhaps have enhanced the coherence of the overall document, as well as helping the 
readership to better grasp the overall positioning of the different parties concerned by the system under 
revision.  
 
Monitoring and evaluation 
The section on Monitoring and Evaluation, as presented in the IA report, specifies that the arrangements in 
place for the monitoring of the EU ETS in the Annual Carbon Market Report will continue in line with Art. 10(5) 
of the ETS Directive, which foresees that the Commission shall submit a report to the European Parliament and 

                                                           
310 Carbon Leakage and Competitiveness Assessment, Ecorys, 2014 
(http://ec.europa.eu/clima/policies/ets/cap/leakage/docs/cl_evidence_factsheets_en.pdf).  
311 Published on DG Climate Action website http://ec.europa.eu/clima/consultations/articles/0024_en.htm  
312 A detailed overview of the position expressed by various sectors of the industry can be found in the Annex section of 
the IA, starting at p. 102. 

http://ec.europa.eu/clima/policies/ets/cap/leakage/docs/cl_evidence_factsheets_en.pdf
http://ec.europa.eu/clima/consultations/articles/0024_en.htm
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to the Council on the functioning of the carbon market, including the implementation of the auctions, liquidity 
and the volumes traded. The same applies to the requirements on evaluation, currently regulated by Art. 21, 
which requires Member States to submit to the Commission an annual report paying particular attention to 
issues including the allocation of allowances, operation of the Registry, application of monitoring and 
reporting, verification and accreditation and issues relating to compliance. Additionally, the Commission's 
intention is to continue carrying out studies on various aspects of the Directive and of climate policy more 
generally, including carbon leakage, effectiveness of benchmarks and the functioning of the carbon market.  
 
Commission Impact Assessment Board 
The Commission Impact Assessment Board (IAB) issued a first, negative opinion on a draft version of the IA on 
22 May 2015. The IA was subsequently revised and resubmitted to the Board just two weeks later on 8 June 
2015. The Board issued a positive opinion on 17 June 2015, but nonetheless still made a number of 
recommendations for improvement. In the light of the latter, the final impact assessment report claims to 
contain a clearer presentation and assessment of options and their impacts (p. 14). The coherence between 
various funding mechanisms was also addressed, as well as their options and impacts. Various methodological 
questions were clarified (use of carbon leakage criteria and relation to cost pass-through, modelling of 
employment effects and energy prices for households). Annex 15 was added to address the issue of using the 
unallocated allowances inter alia for carbon leakage and innovation as reflected in the context of the market 
stability reserve proposal. Despite the short time-span between the issuing of the negative opinion of the IAB 
and the presentation of the revised version of the IA report, a genuine effort seems to have been made to 
respond to the comments made and to refine the overall report.  
 
Coherence between the Commission's legislative proposal and the IA  
The legislative proposal, as described in pages 9 to 11 of its Explanatory Memorandum, seems broadly 
coherent with the main thrust of the IA. It is worth noting that amongst the option packages presented in the 
IA - especially for the issue of free allocation and carbon leakage - a ’preferred option‘ does not clearly emerge; 
instead it is suggested that the decision-makers should better draw from elements presented within different 
options. According to the Explanatory Memorandum, the revisions proposed draw mainly from the 'targeted' 
option package for the issue of free allocation and carbon leakage. However, it is more problematic to detect a 
clear alignment between the provisions for the funding mechanisms and one of the options presented in the 
IA on these issues.  
 
Conclusions 
Considering the technical nature of the Commission proposal, and the fact that it concerns only a small 
number of albeit important elements of the current Directive (i.e. free allocation and carbon leakage, low-
carbon funding mechanisms), the IA report appears rather exhaustive in the presentation and analysis of 
different option packages and overall rather balanced in the presentation of the possible options. The formal 
requirements for the analysis are respected as well as the distribution of the different parts of the IA. A partial 
limitation can be found in the repeated references to the IA on the 2030 Climate and Energy Framework, and 
to more general pieces of legislation of which the Directive under scrutiny forms a part. While this is perhaps 
inevitable, it does tend to hinder the development of any original analysis within this specific IA. In this 
respect, the IA seems to straddle between a document presenting and analysing highly technical issues in a 
rather generic way, on the one hand, and a report which remains difficult to be entirely accessible for non-
experts, on the other. This also means that it is not always easy to clearly identify the preferred options 
(amongst the multiple ones presented), their respective baselines as well as the supporting materials backing 
the different assumptions.  
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Initial Appraisal of a European Commission Impact Assessment 
 

Action Plan on Building a Capital Markets Union: 
EU securitisation framework 

 
 

Impact Assessment (SWD (2015) 185, SWD (2015) 186 (summary)) of Commission proposals for: - a Regulation 
of the European Parliament and of the Council laying down common rules on securitisation and creating a 
European framework for simple, transparent and standardised securitisation (COM (2015) 472)313; and - a 

Regulation of the European Parliament and of the Council amending Regulation (EU) No 575/2013 on 
prudential requirements for credit institutions and investment firms (COM (2015) 473) 

 
 

Background 

This briefing seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above two Commission proposals for Regulations submitted on 30 
September 2015 and referred to Parliament’s Committee on Economic and Monetary Affairs. Securitisation 
refers to the process of packaging and converting loans into securities that can be sold to investors. The 
Commission recognises that securitisation of US subprime mortgages was one of the causes of the last 
financial crisis, but believes that properly structured securitisation can play a positive role in the EU economy. 
These are the first two legislative proposals of the Action Plan on Building a Capital Markets Union, one of the 
Commission's key priorities, aimed at strengthening the links between savings and growth. The European 
Parliament resolution of 9 July 2015 on Building a Capital Markets Union314 expressed support for an initiative 
in this field, as part of a broad variety of avenues to be explored to improve SME financing. 
 
The first proposal lays down common rules applying to all securitisation transactions and defines a category of 
securitisations which follow simple, transparent and standardised (STS) criteria. Originators and sponsors of 
STS securitisation and securitisation special purpose entities would self-certify compliance with the criteria and 
notify it to the European Securities and Markets Authority. Investors, on the other hand, would be responsible 
for monitoring the level of risk of the product. According to the second proposal, credit institutions and 
investment firms exposed to securitisation which follow STS criteria would receive preferential treatment 
amounting to less capital in their balance sheet.  
 
Problem definition 

The Commission's IA provides a theoretical analysis based on previous extensive work by international and 
European organisations and academia. It identifies a central problem and its likely causes, providing some 
supporting evidence. It also singles out a related indirect consequence. The central problem can be 
summarised as the 'persistent subdued state of the EU securitisation issuance' (IA, p. 18). Evidence for this is 
provided, both in absolute terms and as a comparison with the US market. A central argument is that, whereas 
the US securitisation market showed higher default rates, but has started to recover, the EU market has 
performed better in relative terms, but is still 'subdued'. The IA states that the US recovery is 'mostly 
ascribable to public guarantees from state agencies' (IA, p. 21) and the Explanatory Memorandum of the STS 
proposal clarifies that US banks consequently 'benefit from lower capital charges'. 
 

                                                           
313 ... and amending Directives 2009/65/EC, 2009/138/EC, 2011/61/EU and Regulations (EC) No 1060/2009 and (EU) No 
648/2012 
314 P8_TA-PROV(2015)0268 

http://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2015/0468/COM_COM(2015)0468_EN.pdf
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P8-TA-2015-0268
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P8-TA-2015-0268
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Causes, problems and consequences 
 
 
 
 
 
 
 
 
 
 

 
 
Source: IA, p. 21; author 
 

The IA identifies three causes for the subdued state of the EU securitisation market. 'Investor stigma', i.e. the 
stigma attached to securitisation after the crisis, relates to the perception of investors, which spreads from 
poorly performing, and mainly US, securitisation to relatively better performing EU securitisation. This could be 
considered a behavioural cause. The second would be regulatory failure, as capital requirements for exposures 
to securitisation were calibrated on the low performance of the US market and, therefore, became detached 
from the risk profile of a securitisation deal. The third cause relates to a broad array of elements, ranging from 
national differences, through limited standardisation of information, to the different requirements for 
securitisation in different pieces of legislation. 
 

The central problem is presented as having three main components to it, identified in the second column 
above. The second of these components ('Simple and transparent securitisation products disadvantaged') is 
phrased in a way that could be considered limiting for the subsequent analysis. Established best practice would 
suggest that problems defined as a 'lack of something', or as a 'need for something', produce bias in the 
definition of objectives and in the choice of policy instrument. In this case, one of the objectives will involve 
seeking to introduce STS securitisation products and the preferred option will be exactly that. A more open 
problem definition might perhaps have allowed for other avenues to be explored, as suggested in Parliament's 
resolution on Building a Capital Markets Union referred to above. 
 
In the Commission's narrative, the indirect consequence is that 'a financing channel and risk transfer tool for 
the EU economy is lost, in particular for SMEs, leading to slower credit recovery, growth and job creation' (IA, 
p. 21). The IA hints elsewhere that there may be other contributory elements, such as demand for credit and 
developments in alternative funding channels (e.g. covered bonds and unsecured credit). These are aspects 
which could perhaps have been explored in more depth. Finally, although the IA presents national and private 
initiatives related to securitisation, including labels, it does so in several different places. As a result, it is 
difficult to have an overview of how such initiatives interact and how the current securitisation landscape 
might develop in the absence of EU action.  
 
Objectives of the legislative proposal 

The table below sets out the objectives, as they are defined by the Commission in its IA.  

General 'Revive a safer securitisation market that will improve the financing of the EU economy, 
weakening the link between banks deleveraging needs and credit tightening in the short run, 
and creating a more balanced and stable funding structure of the EU economy in the long run' 
 

Specific 'Remove stigma from investors and regulatory disadvantages for simple and transparent 
securitisation products' 

Investor stigma [= stigma 
attached to securitisation 

among investors] 

Insufficient risk-sensitivity in 
the regulatory framework 

Lack of consistency and 
standardisation 

A financing channel and risk 
transfer tool for the EU 

economy is lost, in 
particular for SMEs,  

 
 

leading to slower credit 
recovery, growth and job 

creation 

Low demand for securitisation 
products 

Simple and transparent 
securitisation products 

disadvantaged 

High operational costs for 
investors and issuers 
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'Reduce/eliminate unduly high operational costs for issuers and investors' 
 

Operational 'Differentiate simple, transparent and standardised securitisation... products from more 
opaque and complex ones' 
'Support the standardisation of processes and practises in securitisation markets and tackle 
regulatory inconsistencies' 
 

Source: IA, p. 22 
 
According to Commission Guidelines, objectives as a whole should be SMART, an acronym which stands for 
'specific, measurable, achievable, realistic and time-dependent'. The range of objectives described has many 
such features; in particular, it appears specific and measurable. Objectives appear at first sight to be 
achievable and realistic, at least at the operational level; perhaps less so the more one moves toward the 
general ones, as external elements may interact. Time-dependence would seem to be the weakest point. 
There is a vague reference to some aims that would be achieved 'in the short run' and 'in the long run', but this 
leaves a lot of room for interpretation. 
 
Range of options considered 

The table lists the options considered in the IA and highlights in grey the options preferred by the Commission. 
 

Options for simple, transparent and standardised (STS) products 

1. Simple, transparent and 
standardised criteria 

1.1) No action on 
differentiation 

1.2) Soft law by EU 1.3) EU legislative initiative 
to specify STS criteria 

2. Scope of differentiation 2.1) Same scope as 
Liquidity Coverage Ratio 
and Solvency II [Asset-
backed securities with 
medium to long-term 
maturity = so-called 'term' 
securitisation] 

2.2) 2.1 + Asset Backed 
Commercial Paper [short-
term maturity] 

2.3) 2.2 + synthetics 

3. Compliance mechanism 3.1) Self-attestation 3.2) 3.1 + third-party 
assessment 

3.3) 3.1 + ex-ante 
supervisory approval 

4. Prudential 
treatment 

Banking 4.1) No change to existing 
securitisation framework 

4.2) Develop a preferential 
treatment for simple, 
transparent and 
standardised securitisations 

 

Insurance 4.3) No further action on 
insurance prudential 
treatment 

4.4. Modify treatment for 
senior tranches of STS 
products 

4.5. Modify treatment for 
all tranches of STS products 

 
Options for all securitisation 

5. Fostering standardisation 
and tackling regulatory 
inconsistencies 

5.1) No further action at EU 
level 

5.2. Establish a single EU 
securitisation framework [= 
Define securitisation, 
transparency, disclosure, 
due diligence and risk 
retention rules] and 
encourage market 
participants to develop 
standardisation 

5.3. Adopt a 
comprehensive EU 
securitisation framework 
[5.2 + harmonise Member 
States' legal frameworks for 
securitisation vehicles] 

Source: IA, pp. 26-27; author 
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As the table shows, the IA presents 14 options related to the STS denomination (rows 1 to 4). Essentially, the 
Commission first considers whether there should be a distinction between STS and non-STS securitisation. 
Once it decides to propose legislation on it, it considers three options related to the product scope; three 
mechanisms for compliance; and whether and how to grant a preferential treatment for banks and insurances 
respectively. The first column always lists the no-action option, except for the compliance mechanism. It is 
worth noting, firstly, that four options (2.2, 3.2, 4.5 and 5.3) encompass other choices. Secondly, there is a 
wide area where the IA does not present different strategic choices. The Commission states that: 'Irrespective 
of the decision taken... five general principles must apply' (IA, p. 41). However, the IA does not explore in 
sufficient depth the broad array of subjects covered by these principles, i.e.: 
 

- Investors' responsibility: investors should continue performing due diligence before investing; 
- Responsibility to comply is first on originators: originators will have to attest that the product is 

meeting all STS criteria; if the originator is found liable for misleading/false attestation, there will be 
sanctions; 

- Sanctions should be in place for non-compliance: for originators they could range from pecuniary 
fines to a ban on issuing new STS products; implications for investors if securitisation is re-qualified 
non-STS; 

- Appropriate public oversight: supervisors verify fulfilment of STS criteria in the course of their regular 
work; specific monitoring for originators of STS instruments, especially if they are not banking 
entities; 

- The EU STS market should not be fragmented: effective coordination mechanism involving the 
European Supervisory Authorities; transparency requirements should apply to all securitisation. 

 
The table also shows that the only options related to all securitisation products are: 'do nothing'; the 
Commission preferred course of action; and a more maximalist approach, which is discarded. It would seem 
reasonable to assume that some strategic choices exist with regard to, for instance, transparency, disclosure, 
due diligence or risk retention rules which would apply to all securitisation. Moreover, the IA does not analyse 
to what extent it follows, or departs from, the existing securitisation framework, as defined in the current body 
of legislation. 
 
Finally, the presentation of third-party assessment in the IA is not very clear. This complements self-attestation 
and is part of the Commission's preferred option (3.2). The IA describes it as 'mandatory' (IA, p. 44), but then 
shows some reservations, noting that 'this approach may present similar issues and risks causing 'overreliance' 
on third parties such as credit rating agencies' (IA, p. 46), and so turns it suddenly into a 'non-mandatory' 
involvement (IA, p. 48). In this case, established best practice would suggest that both mandatory and 
voluntary third-party assessment be defined and analysed from the outset. 
 
Scope of the Impact Assessment 

Overall, the IA performs two of the three tasks which Commission IA Guidelines require for the analysis of 
impacts: it lists most of the likely impacts and describes them. It does provide relevant quantitative data and 
analysis, but this is mainly related to the problem definition. It does not, however, seem to provide a 
sufficiently in-depth assessment of the impacts of the options, either quantitative or qualitative. 
 
The IA presents an analysis of the expected economic impacts of the initiatives, which are to a large extent also 
social ones. However, the anticipated positive effect on employment seems to be one aspect which could have 
been further developed. The impacts on the different Member States are sketched out only very briefly: the 
initiative is presented as having benefits for the UK and the Netherlands, as the biggest markets for 
securitisation; for Italy, Spain, Ireland, Portugal and Greece, as countries where credit provision is more 
problematic; and for Member States in central and Eastern Europe, where securitisation is currently under-
developed (IA, p. 7). Moreover, the analysis does not appear to differentiate sufficiently between impacts 
which are expected to materialise immediately and other longer-term effects.  



 217 

Finally, the IA assesses each of the options according to the criteria of effectiveness, efficiency and impact on 
stakeholders, in accordance with Commission IA Guidelines. However, an average reader might have difficulty 
in differentiating between essential and non-essential information in the 40 pages devoted to the analysis of 
options. 
 
Subsidiarity / proportionality 

The IA checks the regulatory options in the light of the principle of subsidiarity (see pp. 23-24). The subsidiarity 
deadline for national parliaments is 8 December 2015. At the time of writing, no national parliaments have 
raised any specific points of relevance to the appraisal of the IA. 
 
The Explanatory Memorandum of the STS proposal (p. 8) refers explicitly to the IA for further discussion on the 
proportionality principle. This seems odd, as the reasoning in the IA itself about this subject is rather short and 
is followed by a full blank page (IA, p. 25). A relevant question, which might lead one to expect a stronger 
analysis related to proportionality, is: 'Does the initiative create a financial or administrative cost for the 
Union, national governments, regional or local authorities, economic operators or citizens? If yes, is this cost 
minimised and commensurate with the objective to be achieved?' (Commission Better Regulation toolbox, 
Tool # 3). 
 
Budgetary or public finance implications 

Although this aspect is not analysed in the IA itself, the Explanatory Memorandum for the STS securitisation 
regulation proposal estimates the implications for the EU budget to be €4.3 million for the three years 2017-
19. This would include eight new temporary members of staff in the three European Supervisory Authorities, 
who would be responsible for policy, legal drafting and impact assessment tasks (pp. 74 to 76).  
 

The impact on national public finances does not appear to be adequately analysed. In particular, the costs 
related to the principles mentioned above might have merited further examination. These cover, for instance, 
the need for national supervisors to verify the fulfilment of STS criteria in the course of their regulator work; to 
monitor originators; to exercise sanctioning powers; and to cooperate among themselves and with the ESAs. 
 

SME test / Competitiveness 

Competitiveness is relevant in this impact assessment, firstly as an expected, direct net benefit for the financial 
sector and, secondly, as an expected indirect net benefit for businesses, including SMEs, in the non-financial 
sector.  
 

The initiative is presented as beneficial for both issuers of, and investors in, securitisation. The consultation 
process appears to have been effective in gathering the views of the financial industry. The IA states that banks 
exposed to STS securitisation would enjoy a substantial reduction in capital charges. At first sight, however, 
there seem to be some weaknesses in the analysis of certain elements, for instance of costs, including 
administrative burden. In this respect, there are a number of general statements: the IA refers to 
'administrative costs for market participants [as a whole] in adapting to the new legislation', claiming that 
these would be more than offset by the benefits (IA, p. 32); it states that there 'is no impact on insurers in 
terms of administrative burden or costs' (IA, p. 58), and that, on the other hand, standardising all securitisation 
would lower administrative burden (IA, p. 63). But, just to take one example, the IA does not seem to identify 
and analyse appropriately all the information requirements which would have to be met by originators of STS 
securitisation. This element would seem to be a relevant factor that could influence the take-up of STS 
products. 
 

The IA expects a positive impact on SMEs (see p. 68 and Annex 6) to arise in three main ways: through the 
Asset Backed Commercial Paper, which is presented as 'a key alternative to bank funding for European SMEs' 
(IA, p. 39); through lowering bank charges - 'freed capital should be increasingly used by banks to provide new 
credit to households and firms, most of which are SMEs in the EU' (IA, p. 68); and through reducing operational 
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costs for SME loans securitisation, as part of the broader cost reduction. The latter aspect seems to refer to the 
more long-term objectives of the initiative. As for the additional provision of loans which could be provided by 
a revival of the securitisation market, this is estimated in the IA at €157bn and is based on the assumption that 
EU securitisation would return to pre-crisis level (IA, p. 6). However, the IA itself notes that this has not been 
achieved to date in the US, where, despite a positive trend, 2014 issuance was still less than half what it was in 
2007 (IA, p. 21). The Commission is aware that loan provision will depend on a range of factors, including 
monetary policy, credit demand and developments in alternative funding channels, such as covered bonds and 
unsecured credit. The Explanatory Memorandum of the STS proposal provides a somewhat more prudent 
range of €100bn to €150bn. Moreover, the diversity of SMEs within the EU does not seem to have been fully 
taken into account in the IA. Similarly, more details would have been helpful to clarify the mechanisms 
according to which the reduction in capital charges would translate directly into new credit specifically for 
employment-creating SMEs, as opposed to other uses. Finally, it would be interesting to know whether, 
according to the Commission's analysis, new loan provision is expected to materialise before the ex-post 
evaluation, i.e. four years after the entry into force of the STS securitisation regulation.  
 

Simplification and other regulatory implications 

Legal simplification is one of the objectives of the initiative, in that it is aimed at introducing more coherence in 
the way in which securitisation is dealt with in sectoral legislation, amending: 

- UCITS Directive Directives (2009/65/EC); 
- Solvency II Directive (2009/138/EC); 
- Alternative Investment Fund Managers Directive (2011/61/EU); 
- Credit Rating Agency Regulation ((EC) No 1060/2009); 
- European Market Infrastructure Regulation ((EU) No 648/2012). 

The two proposals could have regulatory implications for others which are currently under discussion in 
Parliament, such as those on structural measures improving the resilience of EU credit institutions, and on 
Money Market Funds (Explanatory Memorandum of STS proposal, p. 4). It is explained that, for technical 
reasons, the IA conclusions relating to insurers' exposure to securitisation will be introduced into the Solvency 
II delegated regulation after the securitisation regulation has been adopted. 
 
Relations with third countries 

The IA presents a short qualitative analysis of some of the provisions relating to third countries, mentioning, 
for example, that there would not be barriers for third countries products. It acknowledges the uncertainties 
surrounding the implementation of STS standards in third countries' legal frameworks, and states that special 
attention would be paid to the US, as the largest securitisation market in the world. (IA, p. 69) 
 
Quality of data, research and analysis 

The Directorate-General for Financial Stability, Financial Services and Capital Markets Union (DG FISMA) led 
this impact assessment process. Although DG FISMA involved a limited number of other services of the 
Commission for a short period of time for the IA process itself, this analysis draws on previous sound work at 
international and European level, including by the European Central Bank.  
 
The IA states that its definition of STS securitisation is based on the criteria elaborated by the European 
Banking Authority (EBA), by the Basel Committee on Banking Supervision (BCBS) and International 
Organization of Securities Commissions (IOSCO). However, the IA does not provide an explicit analysis of the 
elements which it has incorporated from these two sources. Nor does it indicate to what extent it has made 
changes, by including, for instance, additional and/or more detailed criteria. This was one of the requests of 
the Commission’s Regulatory Scrutiny Board. Secondly, there seems to be an issue of timing. The EBA, in its 
Opinion on a European Framework for qualifying securitisation, released on 7 July 2015, states in particular: 

https://www.eba.europa.eu/documents/10180/983359/EBA-Op-2015-14+Opinion+on+qualifying+securitisation.pdf
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'It should be noted that the recommendations provided in the report in relation to the 
implementation of a qualifying securitisation framework in Europe will have to be revisited 
depending on the progress and decisions taken by the Basel and IOSCO Committees on the 
definition of a simple transparent and comparable securitisations framework, at the global level, 
and the re-calibration of the BCBS 2014 securitisation framework315 to provide regulatory 
recognition to STC securitisations. ' (p. 2) 

 
The Commission, however, does not explain in the IA to what extent it has revisited the recommendations 
made by the EBA on 7 July 2015 after the BCBS and IOSCO released, on 23 July, their Criteria for identifying 
simple, transparent and comparable securitisation316. Finally, as regards re-calibration, the Commission states 
that 'the BCBS is currently working on the incorporation in the new framework of the STS criteria adopted 
jointly with... IOSCO on 23 July 2015. No outcome is expected from this workstream before mid-2016' 
(Explanatory Memorandum of the Capital Requirements Regulation proposal, p. 3). Therefore, in this way, it 
appears that the EU may take decisions before international fora. 
 
Stakeholder consultation 

Stakeholder groups affected include: Member States' government and financial authorities; issuers and 
originators of securitisation; investors in securitisation; service providers to securitisation; financial 
institutions; non-financial institutions, including SMEs; citizens and employees. These groups had the 
possibility to contribute to a public consultation running for approximately three months in the first semester 
of 2015. Out of the 120 contributions received, the list of 110 public responses (IA, pp. 118 to 122) reveals a 
good representation of public authorities and financial services' firms and associations. Non-financial 
institutions, such as SMEs, and employees, which are expected to be end beneficiaries of the measures, do not 
seem to be adequately represented among the public contributions, either directly or through their 
associations. The classification categories used in the Commission's feedback, such as 'Company, SME, micro-
enterprise, sole trader', do not make it possible to distinguish between financial and non-financial firms. The IA 
does not say which alternative consultation methods were used to gather the input of non-financial sources. 
 
The IA analyses at some length the option of including synthetics317 within the scope of STS securitisation, 
which was supported by only some respondents (IA, p. 84), in accordance with the Commission IA Guidelines. 
Conversely, it does not analyse with the same depth other options which equally enjoyed the support of some 
contributors to the consultation, such as the need to increase risk retention above the current level (IA, p. 92). 
 
Monitoring and evaluation 

The Commission identifies some relevant monitoring indicators, which are related to the central problem of 
the subdued securitisation market, such as the difference in price of STS versus non-STS products and their 
supply. A relevant benchmark that could be used in the ex post evaluation, related to the more indirect 
objective to fund the EU economy, is the estimate of the additional provision of loans which could be provided 
by a revival of the securitisation market (see above under 'SME test / Competitiveness'). 
 
The cumulative impact of these proposals may be known only after the European Supervisory Authorities have 
defined certain elements in the planned delegated and implementing acts, for instance on information to be 
                                                           
315 The BCBS 2014 securitisation framework is a recommendation adopted in December 2014 by the Basel Committee in 
order to reduce the complexity of the current regulatory capital requirements and to address a number of shortcomings in 
the current securitisation framework. 
316 These criteria only apply to medium to long-term securitisation (Option 3.1 in the IA). Asset Backed Commercial Papers 
(short-term maturity) fall within the scope of the EBA recommendations. 
317 In synthetic securitisation the originator does not transfer ownership of the assets to the securitisation special purpose 
entity, but mimics this transfer with a derivative contract, such as a credit default swap. According to the IA, synthetics 
introduce additional risk, do not provide funding to the issuer, are less simple and transparent, and are out of the scope of 
both international and EBA criteria. 

http://www.bis.org/press/p150723.htm
http://www.bis.org/press/p150723.htm
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disclosed to institutional investors. The EBA, in close cooperation with the other two ESAs, is mandated to 
publish a report on the implementation of the STS requirements two years after the entry into force of the STS 
regulation and every three years thereafter. In addition, ESMA, in close cooperation with the two other ESAs, 
will, three years after the entry into force of the STS regulation, publish a report on the functioning of the 
transparency requirements and the level of transparency of the securitisation market in the EU. An ex post 
evaluation by the Commission is planned four years after entry into force. 
 
Commission Regulatory Scrutiny Board 

This impact assessment is one of the first to be published after the Commission adopted, on 19 May 2015, the 
Communication 'Better regulation for better results - An EU agenda', including its new Better Regulation 
Guidelines. However, the Communication states that the Regulatory Scrutiny Board will 'make a pragmatic 
assessment' of the new requirements in the Better Regulation Guidelines for a transitional period until the end 
of 2015 for those initiatives which are already well advanced (Better Regulation Communication, p. 6 and 
footnote 6). This is presumably one such initiative, as the first meeting of the impact assessment steering 
group took place on 10 April 2015 and the draft IA was submitted to the Commission's Board on 17 June 2015. 
This external appraisal has taken the same pragmatic approach. 
 
The Regulatory Scrutiny Board issued a positive opinion on the IA on 15 July 2015. The Commission states in 
the Explanatory Memorandum of the proposed STS securitisation regulation (p. 11) that, as a result, it has 
incorporated changes in the areas covering the 'current state of the securitisation market in the different 
Member States and likely effects of the initiative at this level; description of the link between identified 
problems and objectives of the initiative as well as its targets that can be realistically achieved; and overview 
of pros and cons in options' impact analysis.'  
 
Although the IA seems to respond at least to some extent to the comments above, it does not seem to 
respond adequately, for instance, to the requests to: 

- 'clarify in how far the options follow or not the recommendations by international or European 
organisations (Basel committee, EBA)'; and to 

- 'discuss possible risks that may prevent the attainment of the objectives [and]... describe existing and 
future risk mitigation instruments'. 

 
One novelty required by the new Better Regulation Guidelines which would have been particularly helpful in 
this case would be the new compulsory Annex on 'Who is affected by the initiative and how', which 'should 
clearly set out the practical implications of the initiative for a representative enterprise and/or public 
administration... based on the preferred policy option. Without reproducing the provisions of the legal text, it 
should indicate which key obligations will have to be fulfilled and over what timescale. It should describe in a 
proportionate manner the actions that the enterprise or public authority might need to take in order to 
comply with the obligations under the proposed intervention and indicate wherever possible the likely costs to 
be incurred in meeting those obligations.' (Toolbox, Tool #8)  
 
Similarly, the Commission states in the Explanatory Memorandum of the STS proposal that since 'the 
instrument proposed is a Regulation that is based to a significant extent on EU law, there is no need to prepare 
an implementation plan.' The new Better Regulation Guidelines, however, state that, concerning 'regulations, 
an [implementation plan] would be recommended in case the implementation requirements are similar to 
those of a directive and supporting measures to facilitate the application by Member States would be 
beneficial.' (p. 32) 
 
Coherence between the Commission's legislative proposals and IA  

The main provisions of the legislative proposals of the Commission seem to follow the recommendations 
expressed in the IA, with the important caveat that some options are described in general terms and 

http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2015/sec_2015_0382_en.pdf
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correspond to very detailed provisions in the proposals. This relates, for instance, to the attestation 
mechanism, information requirements and sanctions for the STS denomination (see section 'Range of options 
considered' above). An in-depth analysis of all provisions of both proposals is beyond the scope of this initial 
appraisal of the IA. 
 
Conclusions  

The problem definition is perhaps the strongest part of the IA, based as it is on extensive analysis and research 
from international and European organisations. However, the deliberately narrow focus leads naturally to the 
introduction of the STS denomination and does not encourage the exploration of other possible avenues for 
action, even within the securitisation area. The weakest part starts with the definition of the options, which is 
quite well developed for some aspects of the STS denomination, but sub-optimal for instance for the 
framework applying to all securitisation. Gaps in the analysis of areas such as administrative burden, or the 
impact on Member States of the STS denomination, would seem, on the basis of a first appraisal, to be among 
the possible weaknesses. This may translate into some uncertainties related to the actual take-up of the STS 
denomination, also taking into account the fact that existing national and private labels would continue to 
exist alongside the EU one. The analysis of the provision of new loans to SMEs does not seem to take properly 
into account the huge diversity existing within this category in the EU, and the positive impact on employment 
is merely sketched. As noted, above, not all the recommendations made by the Regulatory Scrutiny Board 
seem to have been fully taken into account. A more in-depth response to some of the Board's 
recommendations, more details on who is affected by the initiative and how, and an implementation plan 
facilitating Member States' application of the STS denomination, could have usefully strengthened the 
evidence available to policy-makers and further informed the decision-making process. 
 
Prepared for the Committee on Economic and Monetary Affairs (ECON) 
Author: Claudio Collovà 
October 2015 - PE 528.824 
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Overview of Ex-Ante Impact Assessment work 
June 2012 - December 2015 

 
 

1. Initial Appraisals of Commission IAs 

Committee Subject of Commission proposal Date of 
completion 

PECH Removal of shark fins on board vessels  June 2012 
DEVE  Association of Overseas Countries and Territories with the EU October 2012 

ENVI  Defining the modalities for reaching the 2020 target to reduce CO2 emmissions from 
new light commercial vehicles and passenger cars October 2012 

CONT  Fight against fraud against the Union's financial interest by means of criminal law  October 2012 
PECH Deep-sea fisheries October 2012 
JURI  Collective rights management November 2012 
ITRE  Access to and preservation of scientific information November 2012 

INTA  Opening of negotiations on a free trade agreement between the European Union and 
Japan November 2012 

TRAN  'Roadworthiness Package' November 2012 
DEVE  European Voluntary Humanitarian Aid Corps  November 2012 

ENVI  Medical devices and in vitro diagnostic medical devices January 2013 

EMPL Fund for European Aid to the Most Deprived January 2013 

ENVI General Union Environment Action Programme to 2020 February 2013 
IMCO Accessibility of public-sector bodies' websites February 2013 
ENVI  Clinical trials on medicinal products for human use February 2013 

FEMM Improving the gender balance among non-executive directors of publicly listed 
companies February 2013 

TRAN  Maritime equipment February 2013 
IMCO Making radio equipment available on the market March 2013 
INTA  Monitoring trade between the Community and third countries in drug precursors March 2013 

ENVI Access to genetic resources and fair and equitable sharing of benefits arising from their 
utilization in the Union March 2013 

ITRE  Indirect land-use change related to biofuels and bioliquids March 2013 
LIBE Drug precursors March 2013 
ITRE  Registration of carriers of radioactive materials March 2013 
ENVI Fluorinated greenhouse gases March 2013 
TRAN Occurrence reporting in civil aviation  March 2013 
IMCO Network and information security across the Union April 2013 
ENVI  Effects of certain public and private projects on the environment April 2013 

INTA  Transatlantic Trade and Investment Partnership between the European Union and the 
United States of America April 2013 

IMCO Product Safety and Market Surveillance Package May 2013 
ENVI Manufacture, presentation and sale of tobacco and related products May 2013 
JURI Insolvency proceedings May 2013 
LIBE Protection of the euro and other currencies against counterfeiting by criminal law June 2013 

TRAN Fourth Railway Package - EU Agency for Railways, interoperability of the rail system 
and railway safety June 2013 
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Committee Subject of Commission proposal Date of 
completion 

TRAN Fourth Railway Package - Market-opening for domestic passenger transport services by 
rail June 2013 

TRAN Fourth Railway Package - Single European railway area and governance of the railway 
infrastructure June 2013 

TRAN Deployment of alternative fuels infrastructure June 2013 
LIBE Money laundering, terrorist financing and transfer of funds June 2013 
JURI EU trade mark regime July 2013 
ITRE  Space surveillance and tracking support programme July 2013 

LIBE Conditions of admission of third-country national students, researchers, school pupils, 
volunteers, remunerated and unremunerated trainees and au pairs July 2013 

LIBE Smart Borders Package: entry/exit data of third country nationals crossing the external 
borders of the EU September 2013 

LIBE Smart Borders Package: Registered Traveller Programme  September 2013 
TRAN Framework for maritime spatial planning and integrated coastal management September 2013 
TRAN Air passenger rights September 2013 
INTA Modernisation of trade defence instruments October 2013 
IMCO Electronic invoicing in public procurement October 2013 

ECON Payment accounts: comparability of fees,  switching and access to payment accounts 
with basic features  October 2013 

EMPL Freedom of movement of EU workers within the EU October 2013 
ITRE  European single market for electronic communications October 2013 

IMCO Package travel and assisted travel arrangements October 2013 
BUDG The European Investment Bank's external mandate (2014-20) November 2013 
TRAN Port services November 2013 
ECON Actions for antitrust damages November 2013 
INTA EU-China investment relations December 2013 
LIBE European Public Prosecutor's Office December 2013 
CULT Return of cultural objects unlawfully removed from the territory of a Member State  December 2013 
JURI Simplifying the acceptance of certain public documents in the EU December 2013 
ENVI Shipments of waste December 2013 
LIBE New psychoactive substances January 2014 

TRAN European Commission proposal on the Single European Sky  February 2014 

AGRI Information and promotion measures for agricultural products on the internal market 
and in third countries. January 2014 

ENVI Lightweight plastic carrier bags December 2013 
TRAN Maximum authorised dimensions and weights of certain road vehicles December 2013 
ECON Benchmarks in financial instruments and financial contracts January 2014 
EMPL Seafarers February 2014 
ENVI Invasive alien species February 2014 
LIBE Procedural safeguards for children suspected or accused in criminal proceedings February 2014 

ECON Money Market Funds February 2014 
ECON European Long-term Investment Funds March 2014 
LIBE Legal aid for suspects or accused persons in criminal proceedings March 2014 

LIBE Strengthening aspects of the presumption of innocence and the right to be present at 
trial in criminal proceedings March 2014 

JURI European Small Claims Procedure March 2014 
ENVI Review of the Air Quality Policy Framework April 2014 
ENVI Cloning of animals June 2014 
JURI Protection of trade secrets July 2014 
AGRI Organic production and labelling of organic products July 2014 
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Committee Subject of Commission proposal Date of 
completion 

IMCO Customs infringements and sanctions July 2014 
EMPL Reform of the European Network of Employment Services (EURES) August 2014 
ECON Activities and supervision of institutions for occupational retirement provision October 2014 

EMPL European Platform to enhance cooperation in the prevention and deterrence of 
undeclared work  October 2014 

IMCO Cableway installations October 2014 
ENVI Review of EU waste management targets October 2014 

ECON Structural reforms of EU Credit Institutions and transparency of securities financing 
transactions November 2014 

LIBE Revision of the EU visa policy November 2014 

ENVI Measures to address food waste in the context of the review of EU waste management 
targets November 2014 

IMCO Personal Protective Equipment November 2014 
IMCO Appliances burning gaseous fuels November 2014 

INTA Responsible sourcing of minerals from conflict-affected areas November 2014 

AGRI Review of the school distribution programmes in the area of agriculture December 2014 
PECH Prohibition on driftnet fisheries January 2015 
PECH Multiannual plan for the Baltic Sea stocks of cod, herring and sprat January 2015 
JURI Single-member private limited liability companies February 2015 

ITRE / IMCO  Earth observation satellite data for commercial purposes  February 2015 
ITRE / IMCO  Earth observation satellite data for commercial purposes: supplementary briefing March 2015 

ENVI Reduction of pollutant emissions from road vehicles March 2015 
JURI Corporate governance: long-term shareholder engagement March 2015 
AGRI Medicated feed March 2015 

ENVI / IMCO Emissions from engines in non-road mobile machinery April 2015 
ENVI Veterinary medicinal products  April 2015 
ITRE Energy efficiency labelling September 2015 

ENVI EU Emissions Trading System (EU-ETS): cost-effective emission reductions and low-
carbon investments September 2015 

ECON Action Plan on Building a Capital Markets Union: EU securitisation framework October 2015 

 
 

2. Detailed Appraisals of Commission IAs 

Committee Subject of Commission proposal Date of 
completion 

JURI  Statutory audits of public accounts and of public-interest entities July 2012 
JURI / IMCO Common European Sales Law January 2013 

INTA / IMCO Access of third-country goods and services to the Union's internal market in public 
procurement  June 2013 

IMCO Consumer product safety  April 2014 

INTA  Transatlantic Trade and Investment Partnership, between the European Union and the 
United States of America (TTIP)  April 2014 
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о. Substitute or complementary IAs 

Committee Subject of Commission proposal Date of 
completion 

ENVI Honey September 2013 

LIBE Implementing the principle of equal treatment between persons irrespective of religion 
or belief, disability, age or sexual orientation January 2014 

ENVI Novel foods September 2014 
ENVI Air quality October 2014 

 

п. IAs on substantive EP amendments 

Committee Subject of Commission proposal Date of 
completion 

ENVI  Ship recycling (1 amendment) February 2013 
IMCO Public procurement  (18 amendments) June 2013 

IMCO Simplification of the transfer of motor vehicles registered in another Member State 
within the Single Market  (1 amendment) November 2013 

IMCO 'EU Safety Tested marking' (1 amendment) April 2014 
ECON Money Market Funds (4 amendments) March 2015 
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