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1. Introduction 

By letter dated 26 January 2016 the Legal Affairs Committee requested the Policy 

Department for Citizens’ Rights and Constitutional Affairs to commission a research project 

looking into the way Directive 2004/35/CE of the European Parliament and of the Council of 

21 April 2004 on environmental liability with regard to the prevention and remedying of 

environmental damage (ELD) is applied in the Member States with a view to putting forward 

conclusions and recommendations for future policy steps. 

Following a screening exercise of the existing literature assessing the implementation of the 

ELD, the Policy Department takes note that the Commission has recently gathered a 

wealth of data and of evidence-based information on the transposition and application 

of the ELD in the Member States.  

This briefing therefore aims to provide a brief summary of the ELD as well as a review 

of the recent implementation studies of the ELD, which were produced at the request 

of the Commission with a view to informing its 2016 implementation report. In 2010, 

shortly after the end of the transposition process at national level, the Commission 

presented a first report, the conclusions of which are hereby reported. 

Taking into considerations the already available literature assessing the ELD application at 

national level quite comprehensively, the Policy Department suggests not 

commissioning at this stage any further implementation studies. Should JURI 

coordinators request an implementation report on the ELD, the Policy Department stands 

ready to provide supplementary expertise either in the form of a workshop hosting an 

exchange of views between experts and MEPs or in the form of specific in-depth analyses 

assessing the recommendations and support measures put forward by the Commission in its 

recent implementation report. 

2. Short summary of the Environmental Liability Directive 

The ELD aims to prevent and remedy environmental damage, which is defined as damage 

to protected species and natural habitats (biodiversity), damage to water and damage to 

land.  

To this end, it establishes a framework of environmental liability based on the "polluter-

pays" principle by forcing economic operators whose activities cause environmental damage 

to pay prevention and remediation costs. More specifically, operators must take preventive 

measures if there is an imminent threat of environmental damage. If such damage occurs, 

they are under the obligation to take remedial measures and to bear the related costs. 

Certain limited exceptions and defences (e.g. force majeure, armed conflict and third party 

intervention) are allowed. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32004L0035
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32004L0035
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32004L0035


Policy Department C: Citizens' Rights and Constitutional Affairs 

 2 PE 556.943 

The ELD provides for two liability regimes. The first regime establishes strict liability 

(without fault) for environmental damage (or any imminent threat of such damage) 

caused by operators carrying out occupational activities deemed to be of actual or 

potential concern, listed in Annex III to the ELD. In this case, neither fault nor negligence 

is required for the operator to be held liable. The second liability regime applies in case of 

biodiversity damage (or any imminent threat of such damage) caused by occupational 

activities other than those listed in Annex III whenever the operator has been at fault 

or negligent. To sum up, strict liability is imposed for environmental damage caused by 

activities listed in Annex III; fault-based liability is imposed for non-Annex III activities, but 

only for biodiversity damage. 

The ELD applies to environmental damage, which has ‘significant adverse effects’. The 

responsibility to determine the significance of damage lays with the competent 

authority(ies) in each Member State. However, the ELD provides some guidance by setting 

out the criteria (in Annex I), which should be taken into consideration when assessing 

damage. 

Finally, the ELD requires Member States to encourage the development of financial 

security instruments and markets with the aim of enabling operators to use financial 

guarantees to cover their responsibilities under the Directive.  

The ELD entered into force on 30 April 2004 and the transposition deadline for Member 

States was set on 30 April 2007. The transposition process at national level however 

remained slow and was finally completed by July 2010. 

Article 14(2) of the ELD requires the Commission to present a first report before 30 

April 2010 on the effectiveness of the Directive in terms of actual remediation of 

environmental damages and on the availability at reasonable costs of financial security. 

Pursuant to Article 18(2) of the ELD the Commission should report on the application 

of the ELD by 30 April 2014. This report should include any appropriate proposals for 

amendment.  

While the first report was published in 2010, the second report was only published in 

April 2016. 

The ELD was amended three times by Directive 2006/21/EC on the management of waste 

from extractive industries, by Directive 2009/31/EC on the geological storage of carbon 

dioxide and amending several directives, and by Directive 2013/30/EU on safety of offshore 

oil and gas operations. The amendments broadened the scope of strict liability by adding 

the "management of extractive waste" and the "operation of storage sites pursuant to 

Directive 2009/31/EC" to the list of dangerous occupational activities in Annex III of the 

ELD. The Offshore Safety Directive amends the ELD by extending the scope of damage to 

marine waters. 

3. Commission's first implementation report 

On 12 October 2010 the Commission presented a report pursuant to Article 14(2) ELD on 

the effectiveness of the Directive in terms of remediation of environmental damage and on 

the availability of financial security. 

Firstly, the report examines the transposition process at national level. The Commission 

reacted to the non-compliance with the transposition deadline by a number of Member 

States by initiating infringement proceedings before the Court of Justice of the European 

Union. The Court ruled against seven Member States in 2008 and 2009 (France, Finland, 

Slovenia, Luxembourg, Greece, Austria and UK). 

Secondly, the report identifies the main reasons for the transposition delays at 

national level, which can be summarised as follows: - the co-existence of the environmental 

liability regime under the ELD with pre-existing liability rules, - the challenging technical 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32006L0021
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32009L0031
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013L0030
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52010DC0581&from=EN
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requirements and - the framework character of the ELD, which leaves a wide margin of 

discretion to the Member States.  

The Commission further acknowledges that the slow transposition of the Directive resulted 

in a limited number of cases being dealt with by the national competent authorities and that 

the implementation methods considerably vary across the EU. It thus concludes that there 

is insufficient data to draw reliable conclusions on the effectiveness of the 

Directive in terms of actual remediation of environmental damage. 

Finally, as regards the financial security products, the Commission reports that due to the 

limited experience with the Directive it is premature to draw reliable conclusions as to 

whether a system of harmonised mandatory financial security should be 

established at EU level. The report thus concludes that the Commission will look into 

these issues again in the next Commission report due by 2014. 

4. Commission's second implementation report 

Although Article 18(2) of the ELD requires the Commission to submit a report to the 

European Parliament and to the Council on the experience gained in the application of this 

Directive before 30 April 2014, the second implementation report was only published in April 

2016. 

According to the Commission the adoption of such report was delayed for various 

reasons, notably delays in submitting the requested national reports, the election of 

European Parliament in 2014 and the consequent change of the Commission and finally the 

decision to include the ELD review in an evaluation under REFIT. Indeed, on 18 June 

2014, the Commission reported on the progress in implementing REFIT and proposed a 

number of new initiatives for simplification and burden reduction, including the ELD.    

In addition to the 2013 Member States' reports on the experience gained in the 

application of the Directive, which cover the first six years of application of the Directive 

(from April 2007 to April 2013), the Commission's second implementation report is based on 

a broad range of information and data sources, namely five implementation and 

evaluation studies commissioned in 2012 and 2013, the conclusions of the 

Commission ELD report of 2010 and relevant stakeholder input and feedback. The report 

also includes a REFIT evaluation of the ELD. 

It outlines achievements and shortcomings in the implementation of the ELD across the 

EU while putting forward a number of recommendations on how to improve both the 

monitoring and the implementation of the Directive.  

In particular, the evaluation conducted by the Commission shows that the ELD has 

improved the prevention and remediation of environmental damage to a certain degree by 

strengthening the application of the polluter pays principle (thus preventing the public from 

bearing the costs), by implementing the strict liability regime across the EU and raising the 

standards of prevention and remediation of environmental damage. Another important 

achievement of the ELD as stressed by the Commission's report is the preventive effect it 

stimulates, although the Commission could not precisely quantify the benefits produced by 

prevention due to the lack of complete information on how often preventive measures are 

taken by operators. The strict liability regime indeed gives an incentive to take preventive 

action and precautionary measures aiming at avoiding significant environmental damage 

and thus high remediation costs. 

However, the Commission also reveals that the degree of divergences in the 

implementation and application of the ELD at national level remains high thus confirming 

the conclusion of its previous report of October 2010. This diversity is particularly reflected 

in the number of cases treated under national ELD regimes with a few Member States 

having a high record of cases and eleven Member States having notified no ELD damage 

incidents. This significant variation in the ELD implementation is linked to various factors, 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2016:204:FIN
http://ec.europa.eu/smart-regulation/docs/com2014_368_en.pdf
http://ec.europa.eu/environment/legal/liability/
http://ec.europa.eu/environment/legal/liability/
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=SWD:2016:121:FIN
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such as the framework character of the Directive leaving considerable options, exceptions 

and flexibility to the Member States; the application of pre-existing national legal 

frameworks; the varying interpretation and application of key concepts such as the 

'significance threshold'; the different level of knowledge of the ELD by operators and 

stakeholders; the availability or not of sufficient resources and expertise to fully implement 

the ELD. 

Furthermore, significant information shortcomings on some aspects of national 

implementation as well as on implementation costs, in particular administrative costs for 

public authorities, are another major concern voiced by the Commission in its report.  

As regards the need for a harmonised mandatory financial security system at EU level, the 

Commission appears to favour alternative options such as the obligation for competent 

authorities to assess the sufficiency of financial capacity of operators to be either 

complemented or even replaced by a self-executing obligation for operators to carry out 

better risk assessments, or the gradual implementation of mandatory financial security at 

EU level for the most risky activities.  

With a view to addressing the identified shortcomings and to improving the collection of 

data and information for the next evaluation of the Directive, the Commission proposes 

supportive actions at EU level along with a number of recommendations to the 

Member States. 

As regards the supportive measures, the Commission commits to provide guidance or 

interpretative notices on those ELD key-concepts, which are interpreted and applied 

divergently by Member States such as 'significance threshold'. In addition, the Commission 

proposes to continue and widen ELD training programmes and to set up helpdesks for 

practitioners providing information, assistance and assessment support for risk and damage 

evaluations. 

Finally, the recommendations to the Member States include the need for exchanging 

administrative experiences and best practices, setting up ELD registers as well as for 

systematically gathering the necessary data and information proving if and to what extent 

the application of the ELD at national level is effective, efficient and in line with the overall 

situation in the EU. 

5. Commission's implementation studies 

Considering the conclusions of its first implementation report and with a view to informing 

its second implementation report the Commission launched two studies in 2012 and 

three studies in 2013 evaluating the implementation and application of the Directive at 

national level.  

First implementation study 

The first study looks into the Implementation challenges and obstacles of the 

Environmental Liability Directive. It was prepared by BIO Intelligence Service in 

collaboration with Stevens & Bolton LLP at the request of the European Commission's 

Directorate General Environment (DG ENV) and was published in May 2013.  

This study provides a legal analysis of the transposition legislations of the ELD and of the 

pre-existing relevant legislations in 16 Member States (Belgium, Denmark, Finland, France, 

Germany, Greece, Hungary, Ireland, Italy, the Netherlands, Poland, Portugal, Romania, 

Spain, Sweden and the UK) as well as an empirical assessment of how the ELD is applied in 

7 Member States (Denmark, France, Germany, Hungary, Poland, Spain and the UK). 

The legal analysis concludes that the transposition of the ELD into the selected 

Member States did not result in a level playing field but a patchwork of liability 

systems for preventing and remedying environmental damage. This conclusion is 

based on the identification of a number of procedural and substantive variations in the 

http://ec.europa.eu/environment/archives/liability/eld/eldimplement/pdf/ELD%20implementation_Final%20report.pdf
http://ec.europa.eu/environment/archives/liability/eld/eldimplement/pdf/ELD%20implementation_Final%20report.pdf
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transposition and implementation of the ELD in the Member States, which affect the overall 

effectiveness of the transposing legislation.  

More specifically, the study reveals a misperception that the ELD only applies to the 

most severe cases of biodiversity damage. While the threshold for biodiversity damage 

in the ELD is a "significant adverse effect", Annex I of the ELD sets out the criteria for 

assessing such 'significance' threshold. However, - the study so concludes - many 

stakeholders have misinterpreted the word "significant" in the ELD and have not relied on 

the criteria provided for in Annex I thus applying the ELD regime to the most severe cases 

of biodiversity damage while leaving cases of lesser damage without remedial measures. 

The empirical assessment of how the ELD regime is practically applied in the selected 

Member States identifies the main strengths and weaknesses of the ELD. Main 

strengths include the effectiveness of the ELD and its procedures; the prevention and 

remediation of environmental damage; the involvement of stakeholders. The study also 

identifies the sources of obstacles and challenges for effectively implementing the 

ELD, which include, inter alia,: - the complexity of the national transposing 

legislation, particularly when it is linked to numerous other pieces of legislation; - the co-

existence of different liability regimes in the same Member State; - the lack of 

coordination between several related Directives; - the difficulty in demonstrating that 

the ELD threshold is met and the misinterpretation of the 'significance threshold'; - the 

difficulty resulting from the scope of the ELD, in particular Annex III, which is considered 

too broad, too narrow or inappropriate depending on the stakeholder; - the necessity to 

demonstrate the liability of the operator if the occupational activity is not covered 

by Annex III as the standard of liability for 'fault or negligence' may differ from one 

Member State to another;  - the lack of experience, expertise and knowledge of the 

ELD regime among some competent authorities and stakeholders; - the lack of sufficient 

resources to investigate ELD cases. 

Finally, the study proposes to address the identified challenges and obstacles by taking the 

following actions: drafting technical guidance to support competent authorities in 

determining significant environmental damage; developing actions to improve expertise and 

knowledge of all stakeholders; promoting the development of databases for the collection of 

data on the quality of environmental sectors; improving governance through the 

establishment of coordination bodies and providing resources for investigation assessments; 

ensuring greater coordination between the ELD and other related directives. 

Second implementation study 

The first implementation study was updated and supplemented by a second research project 

providing the  Analysis of integrating the ELD into 11 national legal frameworks. It 

was carried out by Stevens & Bolton LLP and was published in December 2013. This study 

looks into the transposition legislation of the Member States, which were not covered by the 

first implementation study. The Annex thereto thus includes summaries of the transposition 

legislation in 11 Member States (Austria, Bulgaria, Cyprus, Czech Republic, Estonia, Latvia, 

Lithuania, Luxembourg, Malta, Slovakia and Slovenia).  

It confirms the findings of the first study according to which the transposition of the ELD has 

not resulted in a harmonised legislation across the EU to prevent and remedy environmental 

damage. In addition to the variations identified in the previous study, the second 

implementation report also refers to a number of substantive variations in the ELD 

transposition such as the optional provisions in the ELD that specifically envisage differences 

in national ELD regimes and the application of national law concepts including the standard 

of liability, level of causation, and secondary liability, which differ from one Member State to 

another thus "resulting in a wide variation in crucial components of the ELD 

between Member States". 

 

 

http://ec.europa.eu/environment/legal/liability/pdf/Final%20report%20-%20ELD.pdf
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Third study on the feasibility of creating a Fund 

The third study carried out at the request of the Commission explores the feasibility of 

creating a fund to cover environmental liability and losses occurring from 

industrial accidents. It was led by Bio Intelligence Service (France) in collaboration with 

Stevens & Bolton LLP (UK), Naider (Spain) and the Institute for Applied Environmental 

Economics (TME, Netherlands) and was published in April 2013. 

As mentioned above (Section 2), the ELD requires Member States to encourage the 

development of financial security instruments and markets with the aim of enabling 

operators to use financial guarantees to cover their responsibilities under the Directive. It 

also prompts the Commission to submit proposals for a system of harmonised 

mandatory financial security if, on the basis of a report published in 2010, the 

Commission concluded that it was necessary to do so. In its 2010 report however the 

Commission concluded that due to the limited experience with the Directive it was 

premature to draw reliable conclusions as to whether a system of harmonised 

mandatory financial security should be established at EU level. 

Against this background, the study examines the feasibility of establishing a fund or 

resource pooling scheme to address liabilities for environmental damage (prevention and 

remediation of damage to natural resources) and possibly also for traditional damage 

(bodily injury and property damage) resulting from major industrial accidents. To this end, 

it analyses possible approaches for a potential scheme and suggests key design and 

implementation elements (such as the types of damage to be covered, the structure of 

the fund, limitation of the financial exposure of operators, the size, threshold and tiers of 

compensation, etc...) of a possible fund or scheme. However, the reaction by the 

stakeholders was predominantly negative for a number of reasons, including the possible 

conflict with the polluter-pays principle, the competition with similar products or schemes 

and some other practical reasons. 

Fourth implementation study 

The fourth implementation study on ELD Effectiveness: Scope and Exceptions was 

carried out by Bio Intelligence Service (France) and Stevens & Bolton LLP (UK) and was 

published in February 2014. 

It analyses six key aspects of the ELD: the scope of strict liability; the categorisation of 

environmental damage into damage to water, land and biodiversity; the appropriateness of 

the significance thresholds; the optional defences; the application of the international 

conventions and instruments listed in Annexes IV and V to the ELD; and the possible 

incorporation of other international instruments into Annexes IV and V. 

The study puts forward a number of recommendations as regards the possible future 

revision of the ELD, including: - the possibility to extend strict liability to non-Annex III 

activities, either only for biodiversity damage or for all environmental damage or, as an 

alternative, the possibility to include additional activities in the list of Annex III; - revising 

the current ELD categorisation of environmental damage (land, water and biodiversity 

damage) in line with the environmental liability regimes of Member States and other EU 

environmental legislation, which are mainly based on harm to human health and the 

environment; - revising the significance threshold for all three categories of environmental 

damage. 

Fifth implementation study 

The fifth implementation study provides an assessment of the experience gained in the 

application of ELD biodiversity damage. This study was prepared by Milieu Ltd and the 

International Union for Conservation of Nature (IUCN) and was published in February 2014. 

More specifically, this study provides an in-depth analysis of the practical implementation of 

the Directive in relation to biodiversity damage as well as of key legal concepts of the ELD in 

http://ec.europa.eu/environment/archives/liability/eld/eldfund/pdf/Final%20report%20ELD%20Fund%20BIO%20for%20web2.pdf
http://ec.europa.eu/environment/archives/liability/eld/eldfund/pdf/Final%20report%20ELD%20Fund%20BIO%20for%20web2.pdf
http://ec.europa.eu/environment/archives/liability/eld/eldfund/pdf/Final%20report%20ELD%20Fund%20BIO%20for%20web2.pdf
http://ec.europa.eu/environment/legal/liability/pdf/BIO%20ELD%20Effectiveness_report.pdf
http://ec.europa.eu/environment/legal/liability/pdf/Milieu%20report%20-%20ELD%20Biodiversity%20Damage.pdf
http://ec.europa.eu/environment/legal/liability/pdf/Milieu%20report%20-%20ELD%20Biodiversity%20Damage.pdf
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relation to the Habitats Directive. The in-depth analysis covers 10 selected Member States, 

namely: Belgium, Denmark, Estonia, France, Germany, Italy, Poland, Slovenia, Spain and 

the UK. 

It identifies the following challenges of the implementation of the ELD for biodiversity 

damage at national level:  

- Lack of coordinated application of the ELD and the Habitats Directive. Although the 

ELD and the Habitats Directive pursue the same objective of stopping biodiversity loss, they 

rely on different mechanisms. While the ELD establishes a liability regime based on the 

'polluter-pays principle', the Habitats Directive promotes the application of conservation 

measures. The study concludes that in most Member States the procedures to deal with 

biodiversity damage under the ELD are separate from those under the Habitats Directive, 

undermining their effectiveness.  

- Lack of harmonised interpretation and application of "significant biodiversity 

damage" in the Member States. While some Member States apply the ELD regime to the 

most severe cases only, other Member States apply it to any damages to biodiversity. This 

lack of harmonisation undermines the effectiveness of the liability regime. 

- Lack of clarity and guidance for the following key concepts: preventive 

measures, remedial actions and casual link. The definitions of 'preventive measures' 

and 'remediation measures' are differently interpreted and applied in the Member States. As 

regards the procedures to prove the casual link in the case of Annex III activities, some 

Member States simply assume it while other States require investigation and evidence. 

- The notification by operators of the (imminent threat of) biodiversity damage. 

The study concludes that the identification of the biodiversity damages requires monitoring 

and investigation procedures which are not systematically set out by operators and 

competent authorities. 

- The costs of the assessment of damages. According to the ELD the responsibility for 

identifying the operator who caused the damage and for assessing the significance of the 

damage lies with the Member State's competent authority. However, the high costs incurred 

by the competent authorities to carry out such investigations and assessments may 

discourage the competent authorities from applying the ELD system thus undermining the 

effectiveness of the directive. 

- The need to increase awareness. According to the study there is a need of correctly 

understanding the ELD by those in charge of its implementation, namely the national 

competent authorities and the operators. Technical aspects such as the assessment of 

biodiversity damage require support and awareness measures. 

Finally, the study puts forward a number of recommendations for the revision of the 

ELD including the harmonisation between the ELD and the Habitats Directive; the 

clarification of the key ELD concepts as well as of the establishment of a causal link; 

harmonising the assessments to be carried out under the ELD, including the harmonisation 

of the thresholds of significant damage. Other recommendations to the Commission include 

the need to carry out further analysis in order to determine whether a harmonised 

mandatory financial security regime is necessary and the promotion of exchange of good 

practices and raising awareness about the tools for the ELD implementation. 
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