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SUMMARY

In December 2015 the European Commission proposed a revised system for issuing
and managing fishing authorisations, intended to improve monitoring and
transparency of the EU external fishing fleet. The proposal, replacing the current
'Fishing Authorisations Regulation' 1006/2008, would apply to all EU vessels fishing
outside EU waters, and to third-country vessels fishing in EU waters.

The current scope of the authorisation system would be extended to include practices
which have been poorly monitored so far, such as private agreements between
EU companies and third countries and abusive reflagging operations. Member States
would authorise fishing vessels using common eligibility criteria, complemented by
specific conditions depending on the nature of the authorisation. Part of the electronic
fishing authorisations register, showing who fishes what and where, would for the first
time be publicly accessible.

On 15 February 2016, Member States in the Council generally supported the proposal,
but also expressed some concerns, in particular in connection with the additional
administrative burden that the proposal might entail. Parliament's Fisheries
Committee is due to start discussing its draft report in April 2016.
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Introduction
EU vessels fishing in waters beyond the national jurisdiction of EU Member States, as
well as third country vessels operating in EU waters, are subject to an authorisation
procedure defined by the Fishing Authorisation Regulation (FAR) 1006/2008. This
regulation provides the legal framework for issuing and managing fishing authorisations
and is part of the control system of the Common Fisheries Policy, along with the Control
Regulation 1224/2009 and the IUU Regulation 1005/2008.

In 2011, the European Commission proposed to revise the FAR in its communication on
the External Dimension of the Common Fisheries Policy, as part of the overall reform.
The Parliament's 2012 resolution on this communication supported the revision, in
particular with a view to addressing the issue of EU vessels temporarily reflagging to a
third country to seek new fishing opportunities. The resolution also considered that the
external dimension should have a wider scope, to include fishing activities currently not
covered, such as private agreements between EU companies and third countries.

Following the 2013 reform of the Common Fisheries Policy, the new Basic Regulation
1380/2013 introduced the objective that EU fishing activities outside European waters
have to follow the same principles and standards as within EU waters, as well as several
provisions which are yet to be implemented. In particular, the Basic Regulation requests
that efforts are made to monitor EU vessels fishing in non-EU waters outside the
framework of bilateral agreements of the EU with third countries (termed 'Sustainable
Fisheries Partnership Agreements'). Member States are also expected to collect detailed
and accurate documentation of all fishing activities of their vessels outside EU waters.
Finally, the Basic Regulation requests Member States to ensure that vessels reflagging
to a third country and subsequently returning to the EU fleet operated in a way
consistent with EU standards.

In addition, some inconsistencies occur between the FAR and the Control Regulation,
such as different definitions of specific terms (e.g. fishing vessel, fishing activity) or the
lack of clarity in using the concepts of fishing licence (which confers on its holder the
right to use a certain vessel for commercial exploitation of fisheries resources) and
fishing authorisation (which entitles a vessel to carry out specific fishing activities during
a given period, in a given area or for a given fishery). The proposed FAR revision is thus
expected to address the objectives of the reformed Common Fisheries Policy and to
provide consistency with the Control Regulation.

International context
The revision proposal is in line with international recommendations on the
responsibility of a flag state (i.e. a country that registers a fishing vessel and authorises
it to fly its flag) over its vessels operating outside its waters.

The FAO International Plan of Action to prevent, deter and eliminate illegal, unreported
and unregulated fishing (IPOA-IUU), adopted in 2001, made a series of

http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1455631966253&uri=CELEX:32008R1006
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1454487454200&uri=CELEX:32009R1224
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1454487454200&uri=CELEX:32009R1224
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1454487542456&uri=CELEX:32008R1005
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52011DC0424
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2012-0461&language=EN&ring=A7-2012-0290
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1454487606777&uri=CELEX:32013R1380
http://www.fao.org/fishery/ipoa-iuu/en
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recommendations for the flag states issuing fishing authorisations to their vessels, in
particular on the conditions under which an authorisation should be issued. The FAO
Voluntary Guidelines for flag state performance, endorsed in 2014, revisited the
conditions defined by the IPOA-IUU. The Guidelines specifically recommend that the
flag states authorise their vessels to fish in third country waters only when these
activities do not undermine the sustainability of the fish stocks, both in the case of a
bilateral agreement with the third country or outside such agreement.

The International Tribunal for the Law of the Sea (ITLOS) delivered, on 2 April 2015, an
advisory opinion on Illegal, Unreported and Unregulated (IUU) fishing activities in West
Africa, within the waters of the members of the Sub-Regional Fisheries Commission.1

The opinion holds that the flag state’s responsibility to prevent IUU fishing activities in
third country waters is an obligation of 'due diligence', i.e. the flag state has to take all
necessary measures to ensure compliance by fishing vessels flying its flag. 2 In addition,
the ITLOS opinion stresses that, in the case of a bilateral EU fisheries agreement, the
obligations of the flag state become the obligations of the Union. Accordingly, if an
EU vessel breaches the obligations of the agreement, only the Union may be held liable,
as the only contracting party, and not its Member States.

Existing situation
The EU external fishing fleet is deemed to comprise about 700 fishing vessels, 300 of
which fish under EU fisheries agreements.3 However, different sources provide different
figures, depending on the criteria used in the calculation and ultimately on how the
term 'external fleet' is defined. The current proposal does not provide an explicit
definition of the external fleet, but uses this term to refer to EU vessels authorised to
fish outside EU waters.

According to the Commission, the FAR does not allow for identifying and counting all
EU vessels fishing beyond EU waters. The Impact Assessment report accompanying the
current proposal considers that part of the EU external fleet operates in a framework
which is not properly regulated and does not guarantee transparency, which prevents
the EU from ensuring an exhaustive monitoring of its fleet and hampers its ability to
support sustainable exploitation of the concerned fisheries resources.

More specifically, the Impact Assessment shows that the FAR does not have oversight of
the conditions under which an EU vessel can fish in third country waters outside an
EU fisheries agreement, i.e. with a 'direct authorisation'4 obtained through a private
agreement between the EU company and the third country authorities. In addition, the
FAR does not oblige the Member States to inform the Commission of the private
agreements of their fishing vessels, but simply encourages them to do so. In practice,
information on private agreements is largely unavailable to the Commission, and even
to certain Member States, which prevents efficient control of EU fleet activities.
According to the Impact Assessment, this situation concerns an estimated 70-80 fishing
EU vessels, which obtain around 150-180 direct authorisations per year.

The current authorisation system does not cover either the chartering of EU fishing
vessels by a third country, which is a particular form of private agreement. The number
of vessels in this situation is limited (several cases per year), but the lack of scrutiny
maintains a certain ambiguity, in particular on the fishing opportunities that these
vessels use and on monitoring of catch and effort data associated with their activities.

http://www.fao.org/fishery/topic/16159/en
http://bit.ly/1VriCYy
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1456241428081&uri=CELEX:52015SC0276
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1454487680776&uri=CELEX:52015SC0279
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Another issue concerns abusive reflagging. Whereas changing the flag of an EU fishing
vessel is not illegal, abusive reflagging designates the practice of changing the flag as a
strategy to escape the rules applicable to EU vessels. Several cases have been identified
in certain EU fisheries agreements of vessels that changed their flag when they finished
their fishing opportunities so as to continue operating, and then returned to an EU flag
a few months later.5

The Impact Assessment also identified overlaps between the national and EU services
involved in the authorisation procedures, leading to inconsistencies and cumbersome
processes. According to this assessment, a number of provisions of the FAR lack clarity
and are inconsistent with other rules, in particular with the Control Regulation. The
eligibility criteria for issuing fishing authorisations are judged as incomplete and
ambiguous, and have led to different interpretations by different Member States.
Certain provisions concerning the authorisations in the framework of EU bilateral
agreements are considered imprecise and their application highly complex, in particular
those regarding the transition period between the expiration of a protocol and the
provisional application of the following one, the reallocation of unused fishing
opportunities, and the collection of data on vessel capacity and catches.

Preparation of the proposal
The Commission organised a public consultation on the possible revision of the FAR
between 18 April and 19 July 2013. The 11 contributions received came from two
national fisheries ministries (Spain and Estonia), four fishermen associations and five
NGOs. Following the public consultation, a series of technical meetings designed to
complement the written contributions discussed the possible revision with the Member
States holding the most significant external fleets (in particular Spain, France, Lithuania,
the Netherlands and Poland). In addition, the relevant Long Distance Advisory Council,
comprising representatives of the fishing industry and of NGOs, held an extraordinary
meeting on 18 June 2013 to debate the main aspects of the FAR revision, with a focus
on abusive reflagging and private agreements. The stakeholders generally agreed that
the FAR lacks clarity and that simplification is needed, and reached consensus on the
fact that the same rules should apply to both EU and private agreements.

The impact assessment prepared alongside the legislative proposal has considered
several alternative options, all of which were judged as neutral from a social
perspective:

 Option 1: a revision limited to alignment with the Lisbon Treaty provisions;
 Option 2: publication of guidelines for interpreting the FAR's unclear provisions;
 Option 3: amendment of the FAR to address shortcomings, uncertainties and gaps in

the current legislation;
 Option 4: a new regulation with a broader scope, covering direct authorisations in

private agreements and abusive reflagging.6

This latter option was retained by the Commission, which considered that it would lead
to a complete framework regulating the activity of the EU external fleet abroad and that
it thus represented the most effective option for achieving policy objectives, ensuring
legal certainty and contributing to the international credibility of the Union. According
to the impact assessment, this option was the one which received the largest support
during the consultation process.

http://ec.europa.eu/dgs/maritimeaffairs_fisheries/consultations/far/index_en.htm
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1454319597749&uri=CELEX:52015SC0279
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The changes the proposal would bring
The proposed regulation on Sustainable management of external fishing fleets, which
would repeal the FAR, sets new rules for issuing and managing fishing authorisations for
EU fishing vessels operating outside EU waters, and for third country fishing vessels
operating in EU waters. The proposal draws up the general framework for fishing
authorisations, but also clarifies that in case of contradiction with 'special rules' which
may stem from bilateral or multilateral EU agreements, the special rules will prevail.

Most of the changes introduced by the proposal concern EU vessels fishing outside
European waters. In contrast, the rules for third countries vessels fishing in EU waters,
which have a more limited scope, are merely adjusted with a view to ensuring that
these vessels have the same obligations as EU vessels, in particular as regards the
provisions of the Control Regulation.7

As regards EU vessels fishing beyond European waters, the core principle of the
proposal is that any such vessel, whatever the area and the framework in which it
operates, should be authorised and monitored by its flag Member State. The proposal
defines common eligibility criteria for all fishing activities out of EU waters, which the
Member States must follow when issuing fishing authorisations. Among these criteria,
all fishing vessels must provide the information specified in the annexes to the proposal,
they must have a valid fishing licence and they must have not been found guilty of
serious infringements during the year prior to the authorisation application. The
proposal introduces the requirement that the fishing vessel and any associated support
vessel have a number granted by the International Maritime Organization (known as the
IMO number), intended to ensure the traceability of the vessel throughout its lifespan.

In the same line of improving traceability, the proposal contains specific provisions on
EU vessels reflagging to a third country and returning to an EU flag within two years,
with a view to preventing abusive practices which circumvent the conservation and
management measures in place.

Member States are in charge of monitoring fishing authorisations. However, in cases
defined as 'overriding policy reasons', the Commission might request a flag Member
State to deny or withdraw the authorisation. If the Member State fails to comply, the
Commission might decide to withdraw the authorisation.

In addition to the common eligibility criteria, the proposal defines specific conditions for
authorising EU vessels operating in different frameworks. Basically, fishing activities in
waters under the jurisdiction of a third country may take place in the framework of an
EU bilateral fisheries agreement with the third state, or outside such agreements
i.e. under a direct authorisation issued by the third country through a private
agreement. When fishing in areas beyond national jurisdiction, EU vessels operate
either under the auspices of a regional fisheries management organisation, or outside
such arrangements, i.e. on the high seas.

 For fishing activities in third country waters under EU agreements, the proposal
requests that EU vessels comply with the conditions of the relevant agreement and
with the financial claims of the third country authorities. The proposal also clarifies
the system of reallocation of unused fisheries resources, aiming to avoid the waste
of fishing opportunities.

 As regards fishing activities in third countries' waters taking place under direct
authorisations, the proposal introduces a series of new measures intended to

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2015/0289(COD)&l=en
http://eur-lex.europa.eu/resource.html?uri=cellar:3c2190d3-9f2f-11e5-8781-01aa75ed71a1.0021.02/DOC_2&format=PDF
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ensure that the EU activities do not undermine the sustainability of these countries'
stocks. In this case, any EU vessel must have a fishing authorisation from their flag
state, in addition to that of the third country. The proposal specifies the conditions
for Member States to issue such authorisations and indicates how to manage them.
The proposal also sets rules on chartering of EU vessels by a third country, providing
a legal framework for this practice which has been poorly monitored so far.

 For EU vessels fishing in areas under a regional fisheries management organisation,
the proposal largely resumes the current FAR rules, knowing that the newly defined
common eligibility criteria apply, and that the Commission can intervene in the
authorisation procedure if these criteria are not met.

 The same common criteria also apply in the case of EU fishing vessels over
24 metres in length operating on the high seas. The flag Member State has to notify
the fishing authorisations issued for such vessels to the Commission.

As regards control and reporting rules, the proposal includes the obligation for
EU vessels fishing in third country waters under an EU agreement to provide
declarations of catches and landings to the third country (if so requested in the relevant
agreement). The non-respect of this obligation would be considered a serious
infringement of the CFP rules. The flag Member States should assess the consistency of
these declarations with the data they receive under the Control Regulation.

Finally, the Commission must create and maintain an electronic fishing authorisations
register, for information exchange with the Member States. Part of this register would
be publicly accessible, providing for the first time open access to information on the
name and flag of the vessels, the type of authorisation and the time and zone of the
authorised fishing activity.

Parliament's starting position
On 17 February 2016, the Committee on Fisheries voted on the report on common rules
in respect of application of the external dimension of the Common Fisheries Policy,
including fisheries agreements (2015/2091(INI)) (Rapporteur: Linnéa Engström
Greens/EFA, Sweden). While the report addresses the wider topic of the external
fisheries dimension, several recommendations of the Committee concern specific
aspects of the current Commission proposal.

As regards private agreements between EU and third countries that involve access to
third-country fisheries, the report expresses concern that the Commission is not
systematically notified of such agreements, which are currently outside the scope of the
Common Fisheries Policy and could lead to unfair competition with the local fishing
communities and with EU ship owners operating under EU agreements. The report
requests the Commission to set up a database covering all private agreements,
including conditions for access, fleet capacity, vessel identity and the resulting fishing
activities. This database should be in the public domain, with the exception of those
parts which contain commercially sensitive information.

In relation to abusive reflagging, the report notes that the Basic Regulation
requirements should be strengthened such that a vessel’s complete flagging history
must be submitted to the Commission and included in the Community Fleet Register
database prior to the vessel’s acceptance in the register.

EU vessels fishing under the provisions of a Sustainable Fisheries Partnership Agreement
which do not supply their flag state with the data required under the terms of their

http://www.oeil.ep.parl.union.eu/oeil/popups/ficheprocedure.do?reference=2015/2091(INI)&l=en
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fishing authorisation should be subject to the penalties foreseen by the Control and
IUU Regulations including, where appropriate, denial of a fishing authorisation.

In connection with the proposed fishing authorisation register, the report supports
systematic publication of the names of EU-flagged vessels granted authorisation to fish
outside EU waters, including data on their activities and catches.

Finally, the report considers that the lack of a definition of the EU external fleet
prevents the analysis of the fleet's size and limits transparency. The report supports a
definition which would include all vessels operating outside EU waters.

Advisory committees
The European Economic and Social Committee is still discussing its opinion on the
proposal (Rapporteur: Gabriel Sarró Iparraguirre).

National Parliaments
Parliaments in several Member States have examined the European Commission
proposal but none has sent a reasoned opinion.

Parliamentary analysis
An implementation appraisal produced in December 2015 by EPRS focuses on the FAR,
providing a succinct overview of material publicly available related to its
implementation and application. In this context, the briefing thoroughly describes the
stakeholder consultation process which underpinned the present proposal, including a
presentation of Spain's approach on private authorisations, which has been indicated as
a best practice example.

The EPRS paper Beyond the European seas reviews the main aspects of the external
dimension of the Common Fisheries Policies and its evolution over time. The analysis
gives an overview of the bilateral agreements of the EU with third countries for fishing
in areas under their jurisdiction, and of the multilateral agreements under regional
fisheries management organisations for fishing in areas beyond national jurisdiction.

The Impact Assessment accompanying the current proposal is the subject of an EPRS
initial appraisal, which seeks to provide an analysis of its strengths and weaknesses.

Legislative process
EU Ministers of Agriculture and Fisheries met on 15 February 2016 in a public session
for an exchange of views on the current proposal. Member States welcomed the
proposal and widely supported its contribution to improving transparency and
combating illegal fisheries, but also indicated some aspects of the proposal which
should be refined. The administrative burden that the proposal might entail and the
need for actual simplification of the authorisation regime were the concerns most
commonly expressed (in particular by Spain, France, Portugal, Italy, Germany, Denmark
and Malta). Several Member States (Latvia, United Kingdom, and Ireland) questioned
the additional powers accorded to the Commission for withdrawing fishing
authorisations. In addition, some Member States requested that the scope of the
proposal is indicated more clearly, in particular as regards the small-scale fleet and the
vessels fishing in areas overseen by regional fisheries management organisations or
under a Northern Agreement. The Dutch Presidency intends to reach an agreement on a
general approach in the Council in the second half of the semester (May-June 2016).

https://dm.eesc.europa.eu/EESCDocumentSearch/Pages/redresults.aspx?k=%28documentsource:EESC%29%28dossiername:NAT%29%28dossiernumber:674%29%28documentlanguage:EN%29
http://www.ipex.eu/IPEXL-WEB/dossier/document/COM20150636.do
http://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI%282015%29558782
http://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_IDA%282015%29571323
http://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI%282016%29579331
http://video.consilium.europa.eu/en/webcast/0174310a-ff8b-4a48-8619-45eb4a66095f
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The Parliament's Fisheries Committee is expected to start discussing the draft report on
this proposal in April 2016.
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Endnotes
1 The Sub-Regional Fisheries Commission (SRFC) is an inter-governmental organisation created on

29 March 1985 and located in Dakar (Senegal). The SRFC comprises seven member states: Cape Verde,
the Gambia, Guinea, Guinea-Bissau, Mauritania, Senegal and Sierra Leone.

2 According to the ITLOS opinion, this is an obligation 'of conduct', not an obligation 'of result' (i.e. to
achieve compliance with the requirement not to engage in IUU fishing). The primary responsibility for
ensuring compliance and taking the necessary measures to prevent, deter and eliminate IUU fishing
rests with the coastal state.

3 Source: European Commission press release, 10 December 2015.
4 'Direct authorisation' is a new term introduced by the current proposal, which defines it as 'a fishing

authorisation issued by a third-country competent authority to a Union fishing vessel outside the
framework of a sustainable fisheries partnership agreement'.

5 The EU sustainable fisheries partnership agreements include an exclusivity clause, i.e. if the EU has such
an agreement with a third country, EU vessels cannot operate in the third country's waters outside the
framework of this agreement. This clause also applies if no protocol is in force for the agreement in
question, or if EU vessels are chartered by a non-EU country (see European Court of Justice Case
C-565/13 of 9 October 2014).

6 Quite confusingly, the Commission proposal mentions five options, in contradiction with the impact
assessment which considers four options. However, the content of the option recommended/retained is
similar in the two documents and corresponds to what the impact assessment describes as option 4.

7 Third-country vessels fishing in EU waters mainly include Norwegian and Faroese vessels in the
framework of reciprocal access Northern Agreements, Venezuelan vessels in French Guyana waters and,
since 1 January 2014, several vessels from the Seychelles fishing in the waters of Mayotte.
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