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SUMMARY

Action to fight corporate tax avoidance has been deemed necessary in the OECD
forum, where further impetus has been given via the G20/OECD 'Base erosion and
profit shifting' action plan (known as BEPS), initiated in 2013. Applied in a substantially
changed context, existing tax rules set up a century ago are not only outdated but have
also been shown to have flaws that create opportunities for BEPS practices and thus
need to be dealt with. The BEPS action plan has 15 actions covering elements used in
corporate tax-avoidance practices and aggressive tax-planning schemes.

The 15 BEPS final reports were prepared over two years, involving OECD and G20
countries. The reports were finalised in autumn 2015 and endorsed by G20 leaders at
their summit in Antalya, Turkey, in November 2015. They cover common forms of
BEPS practices. The reports are generally seen as a step in the fight against corporate
tax avoidance. The action against BEPS is designed to be flexible as a consequence of
its adoption by consensus. Recommendations made in BEPS reports range from
minimum standards to guidelines, and also putting in place an instrument to modify
the provisions of tax treaties related to BEPS practices. Implementation is under way,
and the follow-up and future of work to tackle BEPS is organised so as to provide a
more inclusive framework able to involve more countries.

EU rules already cover some of the BEPS actions. And the January 2016 'anti-tax
avoidance package' introduces further measures, including a proposed directive
providing for country-by-country reporting and another setting out anti-abuse
measures against common forms of aggressive tax planning.

In this briefing:
 Tax challenges of the international tax system
 From the BEPS project to the BEPS final reports
 The 15 BEPS reports
 Translating BEPS into action
 EU policy: how BEPS actions are translated
 Main references
 Annex
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Glossary
Aggressive tax planning: Consists of taking advantage of the technicalities of a tax system or of
mismatches between two or more tax systems for the purpose of reducing tax liability.
Aggressive tax planning can take a multitude of forms. Its consequences include double
deductions (e.g. the same loss is deducted both in the state of source and residence) and
double non-taxation (e.g. income which is not taxed in the source state is exempt in the state
of residence).1

Arm's length principle: An arm's-length price for a transaction is what the price of that
transaction would be on the open market. The international standard that OECD member
countries may follow is set out in Article 9 of the OECD Model Tax Convention.2

Hybrid mismatch: Hybrid mismatches are cross-border arrangements that take advantage of
differences in the tax treatment of financial instruments, asset transfers and entities, to
achieve 'double non-taxation' or long term deferral outcomes which may not have been
intended by either country.
Nexus define substantial activities for regimes on intangibles (e.g. patent boxes).
Primary and defensive rules: A primary rule, to apply whenever a hybrid mismatch situation
arises (e.g. where there is a mismatch, denying a deduction) and a secondary or defensive rule,
to apply in circumstances where the primary rule does not apply in the jurisdiction of the
counterparty (e.g. inclusion of a payment in ordinary income).
Recommendations: The OECD governing body, the Council, has the power to adopt decisions
and recommendations. Recommendations are not legally binding, but practice accords them
great moral force as representing the political will of member countries, and there is an
expectation that member countries will do their utmost to fully implement a recommendation.
Thus, member countries which do not intend to implement a recommendation usually abstain
when it is adopted.
Tax avoidance: Corporate tax avoidance uses loopholes and mismatches between different
countries' tax systems and profits-and-losses shifting via aggressive tax planning, with a view to
reducing companies' tax bill as a result of the diminution of their taxable revenues. It generally
remains within the limits of the law, contrary to tax evasion and fraud which are both illegal.3

Transfer prices: Prices at which divisions of a company transact with each other (supplies or
labour between departments) when they are considered separately.

Tax challenges of the international tax system
Aggressive corporate tax practices covering the Member States and extending beyond
the European Union (EU) have been extensively described and assessed over recent
years. Measures to address and remedy the situation are on the international agenda
and the agendas of Member States and the EU alike. Action to fight against tax
avoidance was considered necessary within the OECD forum, where the fight against
harmful tax practises has been discussed since the late 1990s. Further impetus was
given via the 'Base erosion and profit shifting' action plan (known as BEPS), initiated in
2013. It is made up of 15 thematic actions, covering the elements used in corporate tax-
avoidance practices and aggressive tax-planning schemes.

Triggering elements
Globalisation and the digitalisation of the economy have resulted in substantial changes
in tax systems, leading to increased geographical tax mobility and raising concerns
about a level playing field and fairness in global tax policy. The present context of
taxation requires revisiting the tax systems built up for the 'bricks and mortar' economy
a century ago. Applied in a substantially different context, existing taxation rules have

http://www.europarl.europa.eu/RegData/etudes/BRIE/2014/538962/EPRS_BRI%282014%29538962_REV1_EN.pdf
http://www.oecd.org/legal/legal-instruments.htm
http://www.europarl.europa.eu/RegData/etudes/BRIE/2015/556982/EPRS_BRI%282015%29556982_FR.pdf
http://www.europarl.europa.eu/RegData/etudes/IDAN/2015/549001/EPRS_IDA%282015%29549001_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/IDAN/2015/549001/EPRS_IDA%282015%29549001_EN.pdf
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shown flaws that create opportunities for BEPS. These need to be dealt with by setting
up an adapted framework meeting the objective of restoring confidence in the system,
and ensuring that profits are taxed where economic activities take place and value is
created.

The objective: fight against harmful aggressive tax planning measures and structures
used by companies
Based on the conclusion that no single tax rule on its own enables BEPS but that it is
rather the interplay among different issues that makes it possible, an agreement on the
necessity of a comprehensive package of measures was reached. The BEPS package's
goal is to tackle – in a coordinated manner – the causes and situations creating BEPS
practices rather than just the concrete use of BEPS practices. It is made up of 15 specific
actions that will give governments the domestic and international instruments to
prevent corporations from paying little or no tax. BEPS actions go with domestic
implementation and coordination of treaty provisions in a coordinated manner,
together with increased transparency and targeted monitoring.

Finally, since the purpose of the BEPS action plan is to tackle harmful tax practices
which are developed and used by firms big enough to have an international setting and
enter into aggressive tax-planning schemes, the measures will by definition have an
impact on such practices and therefore will more likely affect companies active globally.
Globally active companies are multinational enterprises (MNEs). For illustrative
purposes among the top ten companies ranked by market capitalisation, nine were US
companies in 2014 and eight in 2013. Another feature is the presence of information
technology firms (3 in 2014 and 4 in 2014) among the biggest companies. Not
surprisingly, therefore, the biggest companies may be more likely to be concerned with
measures designed to fight against tax avoidance and aggressive tax planning.

From the BEPS project to the BEPS final reports
Milestones of the G20/OECD action plan
2012: G204 heads of state or government requested an action plan.

2013: the G20/OECD5 BEPS Action Plan was presented at the G20 Finance Ministers’
meeting in Moscow and endorsed by the G20 leaders in September 2013. 15 key areas
to be addressed were identified.

2013-2015: the BEPS package was prepared over two years, during which interim
reports were developed (2014) and agreed upon as final reports in 2015.

2015 final reports, made public by the OECD on 5 October 2015, were discussed by G20
Finance Ministers (Lima, 9 October 2015) ahead of their final adoption by the G20 heads
of state or government at the Antalya meeting on 14 and 15 November 2015.

2016: a framework for implementing BEPS reports more widely than OECD/G20
signatories has been set up, and will hold its first meeting in Kyoto, Japan in June.

OECD and G20 countries participating in the BEPS project are the 44 OECD member
countries as well as the G20 countries that are not OECD members. It is supported by
other countries and jurisdictions willing to take part in the implementation (see annex).

Some stakeholder reactions to the final package
Stakeholders have acknowledged the work that has been done, while seeing it as only
one step. Concerns relate primarily to preferential regimes, country-by-country
reporting and the use of guidelines seen as likely to add further complexity to the

http://www.europarl.europa.eu/RegData/etudes/BRIE/2015/556982/EPRS_BRI%282015%29556982_FR.pdf
http://lexicon.ft.com/Term?term=global-multinational-enterprises
http://www.ft.com/intl/cms/s/0/988051be-fdee-11e3-bd0e-00144feab7de.html
http://www.europarl.europa.eu/RegData/etudes/BRIE/2015/545712/EPRS_BRI(2015)545712_REV1_EN.pdf
http://www.oecd.org/g20/summits/saint-petersburg/
http://www.oecd.org/g20/topics/taxation/
http://www.oecd.org/tax/closing-tax-gaps-oecd-launches-action-plan-on-base-erosion-and-profit-shifting.htm
https://www.whitehouse.gov/sites/default/files/image/files/g-20taxannex.pdf
http://www.oecd.org/tax/beps-about.htm
http://www.oecd.org/tax/beps-2015-final-reports.htm
http://www.oecd.org/ctp/oecd-presents-outputs-of-oecd-g20-beps-project-for-discussion-at-g20-finance-ministers-meeting.htm
http://www.oecd.org/newsroom/g20-leaders-endorse-oecd-measures-to-crackdown-on-tax-evasion-reaffirm-its-role-in-ensuring-strong-sustainable-and-inclusive-growth.htm
http://www.oecd.org/tax/all-interested-countries-and-jurisdictions-to-be-invited-to-join-global-efforts-led-by-the-oecd-and-g20-to-close-international-tax-loopholes.htm
http://www.oecd.org/tax/developing-countries-and-beps.htm
http://agenceurope.info/pub/index.php?numPub=11403&pubType=1&numArticle=18&langage=en
http://www.eurodad.org/Entries/view/1546486/2015/10/06/G20-OECD-BEPS-outcomes-will-fail-to-reach-objectives-and-make-global-tax-system-even-more-complex
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international tax system. Other voices have raised concerns related to the impact on
business competitiveness, in particular if the actions are not applied in a consistent
fashion. This could result in burdensome compliance requirements, in particular if the
EU implements the OECD BEPS agreement 'as [the] lone front-runner'. The fact that
'Several issues, including the discussion about profit split as well as the digital economy,
remain issues of debate' is also highlighted.

The BEPS Monitoring Group (BMG), which is a network of experts on various aspects of
international tax, set up by a number of civil-society organisations which research and
campaign for tax justice, has presented an overall evaluation of the BEPS project.

The European Commission welcomed the OECD's BEPS project in October 2015.

The 15 BEPS final reports
Reports were adopted for each BEPS action.

Action 1: Address the tax challenges of the digital economy. The digital economy
exacerbates existing BEPS issues and raises challenges regarding the ability of the
current international tax framework to ensure that profits are taxed where economic
activities occur and where value is created (chiefly nexus and role of data). There should
not be a special tax regime for the digital economy. Issues cut across direct and indirect
taxation. As regards VAT (value added tax), this should be paid in the country where the
customer is located (B2C), and simplified systems for business should be set up. This
action assesses possible answers to the challenges raised by the digital economy.
However, it does not recommend the adoption of an international standard.

Action 2: Neutralise the effects
of hybrid mismatch arrange-
ments. The action aims at
eliminating the derived tax
benefit, with the effect of
neutralising a mismatch resulting
in double non-taxation. Tools
provided are general and specific
recommendations for domestic
hybrid mismatch rules (a primary
and a defensive rule) and model
treaty provisions.

Action 3: Designing Effective Controlled Foreign Companies (CFC) rules. Controlled
Foreign Companies rules address the risk that taxpayers with a controlling interest in a
foreign low-taxed subsidiary can shift income to it and avoid taxation. The action aims
at empowering parent jurisdictions to tax income earned by foreign subsidiaries without
waiting for an actual distribution of income (which may be postponed indefinitely). CFC
rules supplement transfer-pricing rules and other rules and are thus often referred to as
'backstops' to transfer-pricing rules. The action provides for best practices (with no
minimum standards) that can be used to introduce CFC rules.

Action 4: Limit base erosion via interest deductions and other financial payments.
Interest deduction is a profit-shifting technique, which can generate excessive intra-
group deductions and which can also take advantage of the different tax treatment of
debt in equity by tax jurisdictions. The action provides for a common approach on
interest deductibility to facilitate convergence of national tax practices (not yet a

What are Hybrid Mismatches?
These refer to the situation whereby the tax treatment of an
instrument or an entity in one country differs from that of
another country, and does not take into account the
treatment in the other involved country, which creates a
mismatch.
An example could be when an instrument or an entity benefits
from multiple deductions without corresponding taxation in
another country or the generation of multiple foreign tax
credits for a single foreign tax payment.

https://www.businesseurope.eu/sites/buseur/files/media/press_releases/2016-01-26_beps_press_relesase.pdf
http://www.eurodad.org/BEPSfacts
https://bepsmonitoringgroup.wordpress.com/what-is-the-beps-monitoring-group/
https://bepsmonitoringgroup.files.wordpress.com/2015/10/general-evaluation.pdf
http://europa.eu/rapid/press-release_STATEMENT-15-5773_en.htm?locale=en
http://bit.ly/1T666cU
http://bit.ly/1Vrw6nf
http://bit.ly/1TTaTko
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minimum standard). Countries can supplement the approach with general or targeted
interest limitation rules. Specific BEPS risk posed by the banking and insurance sectors are
recognised.

Action 5: Counter harmful tax
practices more effectively, taking
into account transparency. This is
linked to the compulsory
spontaneous automatic exchange
of information on certain tax
rulings giving rise to BEPS
concerns. As regards preferential
regimes, the action foresees the
review and monitoring of
preferential intellectual property
(IP) regimes according to the
'nexus' approach (substantial
activity).

Action 6: Prevent treaty abuse. This addresses treaty shopping resulting in double non-
taxation. The action provides for minimum standards, anti-abuse rules (a specific one,
'limitations-on-benefits' (LOB), and a general one, 'principle purpose test'(PPT)) in tax
treaties. This is linked to the discussion on establishing a multilateral instrument
(action 15).

Action 7: Prevent the artificial avoidance of permanent establishment (PE) status. This
addresses techniques used to inappropriately avoid PE – and related taxation –
irrespective of the place where the essential business activities of an enterprise are
carried out in a country. The tool is the adapted Model Tax Convention. This is also
linked to the discussion on a multilateral instrument (action 15).

Actions 8, 9 and 10: Ensure that
transfer-pricing outcomes are in
line with value creation. They
respectively cover intangibles (8),
risks and capital (9) and other
high-risk transactions (10). The
aim is to ensure that profits are
aligned with the value created
through the underlying economic
activities. The actions provide
strengthened Guidelines (via the
transfer-pricing guidelines based on the arm's length principle). No special measure is
included in the BEPS actions to this end.

Action 11: Establish methodologies to collect and analyse data on BEPS and the
actions to address it. The action aims at better measuring the scale of tax revenue
losses, using six indicators to give a strong indication of BEPS and better monitor BEPS.
The use of country-by-country data communicated to governments contributes to
improving the data available for the future analysis of BEPS. Action 11 makes
recommendations relating to the improved use of existing data and the new data to be
collected on the basis of other BEPS actions.

What is a patent/IP/innovation box?
A patent/IP/innovation box is one of two types of innovation-
related tax incentives. The other is credit for R&D spending,
not linked to the use of research results.
Patent, intellectual property (IP) and innovation boxes mirror
the scope of the intangibles covered by the tax scheme (IP
covering particular copyrights). Boxes only lower the
corporate tax rate for companies investing in intellectual
property and not the overall corporate tax rate.
Such schemes can be used in a way which shelters income
unrelated to the innovation, when the scheme is applied to
income that is not actually related to the targeted innovation.

What are transfer prices?
Transfer prices are the cost of transactions between two arms
of a multinational company (non-independent) in different
countries (the price charged for inter-company transactions).
When they have to transact with each other, a transfer price is
used to determine costs. It may be the prices do not reflect an
independent market price.
They may be set for cross-border transactions with a view to
reducing taxable profits in a jurisdiction.

http://www.progressivepolicy.org/issues/economy/should-the-united-states-adopt-an-innovation-box-the-post-beps-landscape/
http://bit.ly/1WtlDXm
http://bit.ly/1V3npiz
http://ec.europa.eu/taxation_customs/taxation/company_tax/transfer_pricing/index_en.htm
http://bit.ly/1qr9p4R
http://www.oecd.org/ctp/transfer-pricing/
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Action 12: Require taxpayers to disclose their aggressive tax-planning arrangements.
Mandatory disclosure of the use of tax-avoidance schemes would enable countries to
obtain early information on tax-avoidance schemes from the promoter or taxpayer and
be a tool for counteracting tax-avoidance schemes. Action 12 does not provide for a
minimum standard, and countries are free to choose whether or not to apply the
recommendations.
Action 13: Re-examine transfer-pricing documentation. This will provide a fuller picture
of MNEs' global business operations. Country-by-country reports (CBCR) allow tax
administrations to evaluate transfer pricing. The guidance on transfer-pricing
documentation requires MNEs to
provide tax administrations with
high-level global information
regarding their global business
and transfer-pricing policies. This
will be in a master file available
to all relevant country tax
administrations, a local file in
each country and an annual
CBCR in the tax residence of the
ultimate parent entity – with a
secondary mechanism in case a
country does not require it – and
shared via the automatic exchange of information.

The guidance requires domestic implementation. Action 13 applies to an entity that is
the parent of a group with a total consolidated turnover of at least €750 million, with
information to be provided every 18 months.
Action 14: Make dispute-resolution mechanisms more effective. The action aims at
reducing the uncertainty and unintended double taxation of businesses that might
occur as a result of the BEPS action plan. A minimum standard will ensure that
administrative processes promote the prevention and timely resolution of disputes,
with implementation in good faith within an average timeframe of 24 months. Best
practices (11 in total) are also identified. Monitoring and review are provided for.
A group of countries have agreed to adopt and implement mandatory binding
arbitration, as part of the multilateral instrument.
Action 15: Develop a multilateral instrument to modify bilateral tax treaties. The
objective is to swiftly implement tax-treaty measures developed in the BEPS project
(hybrid mismatch arrangements, treaty abuse, permanent establishment and mutual
agreement procedures) which involve modifying bilateral tax treaties. The multilateral
instrument offers participating countries ways to streamline the implementing
modifications of their bilateral treaties, and offers a framework that is more consistent
and quicker to implement than changing existing bilateral treaties.

Translating BEPS into action
The BEPS plan was designed to be flexible in order to allow it to bring improvements,
even before all countries put the BEPS plan into place. The BEPS plan is adopted by
consensus among the participating countries, something that frames its nature and
content. It is not a project which is completed by the endorsement of the reports, which
are seen as a first step, requiring implementation and follow-up.

Country-by-country reporting
Some CBCR already exists in the EU for financial institutions
and extractive industries and logging of primary forests. It is
an instrument for increasing transparency.
Increased transparency, by way of greater information
provided by tax-payers than at present, is seen as follows:
CBCR by companies would 'ensure compliance with tax laws,
dis-incentivise tax avoidance and increase pressure on States
to take appropriate measures' (as phrased in the public
consultation run by the European Commission's Financial
Stability, Financial Services and Capital Markets Union DG
(DG FISMA).

http://ec.europa.eu/finance/bank/regcapital/legislation-in-force/index_en.htm
http://ec.europa.eu/finance/accounting/index_en.htm
http://www.europarl.europa.eu/RegData/etudes/IDAN/2015/565902/EPRS_IDA%282015%29565902_EN.pdf
http://bit.ly/1LHfAvK
http://ec.europa.eu/finance/consultations/2015/further-corporate-tax-transparency/
http://bit.ly/1NaaMj0
http://www.oecd.org/tax/treaties/multilateral-instrument-for-beps-tax-treaty-measures-the-ad-hoc-group.htm
http://www.oecd.org/tax/treaties/multilateral-instrument-for-beps-tax-treaty-measures-the-ad-hoc-group.htm
http://www.euractiv.com/sections/euro-finance/oecd-promises-end-era-tax-evasion-318242
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International consensus
The BEPS action plan is an agreement decided by consensus and does not introduce
directly enforceable binding provisions. Moreover, the actions require translation into
national legal orders. They are soft-law legal instruments (not legally binding). However,
countries adhering to the consensus are expected to implement them in their domestic
legal order and in their tax treaties.

Another consequence of the consensual nature of the agreement is that it needed to be
agreeable to all countries, with different views, for instance on innovation-box schemes.
As a result the package covers what can be described as the 'lowest common
denominator'.

The measures planned under the actions include the following elements:

 Minimum standards (to be implemented). Some of them are made of twin rules,
i.e. a general rule and a defensive rule (to address issues arising from a situation
where another tax jurisdiction decides not to apply the rule);

 Best practices for when minimum standards are not set out, which provides a means
for the tax jurisdiction to develop instruments tackling a tax situation;

 Common approaches, which describes a general tax-policy direction with a view to
converging over time through the implementation of the agreed common
approaches. A further step enabled by common approaches would be the
consideration of whether such measures should become minimum standards in the
future; and

 Development of a multilateral instrument to modify bilateral tax treaties.
Not all the actions are equally operational. Some are ready to be used as they are
described in the reports, whereas some others do require multilateral instruments.

Next steps: the future of BEPS work
At the G20 ministerial meeting on 26-27 February 2016,6 the OECD Secretary-General,
Angel Gurría, presented a report on the implementation of the BEPS actions. In
particular a number of countries have already adopted legislative changes to implement
a number of the BEPS measures, including proposals contained under BEPS Action 2 (on
neutralising the effects of hybrid mismatch arrangements) and BEPS Action 13 (on
transfer-pricing documentation and CBCR). As regards the Multilateral Competent
Authorities Agreement, which provides the legal mechanisms to exchange CBC reports
automatically, a further 32 countries have already signed it and others are expected to
do so during 2016. Countries are updating their transfer-pricing rules to introduce the
changes proposed in BEPS Actions 8-10. Work to agree on a multilateral instrument to
amend tax treaties (action 15) started in November 2015, with 95 countries
participating.
In order to strengthen the implementation of BEPS actions, an inclusive framework
associating non-G20 and non-OECD countries is being developed. This will enable such
countries' participation in setting anti-BEPS standards and in monitoring the
implementation of actions, and was also presented at the February 2016 G20 ministerial
meeting. 'BEPS Associate' status in the OECD's Committee on Fiscal Affairs will allow all
interested and committed countries and jurisdictions to participate on an equal footing
with the G20 and OECD countries. The first meeting of this expanded group is proposed
to be held at the end of June 2016. Monitoring will, in particular, focus on harmful tax
practices, tax treaty abuse, the CBC reporting requirement, and cross-border tax dispute
resolution.

http://www.oecd.org/ctp/beps-frequentlyaskedquestions.htm
http://www.g20.utoronto.ca/2016/160227-finance-en.html
http://www.oecd.org/g20/topics/taxation/oecd-secretary-general-tax-report-g20-finance-ministers-february-2016.PDF
http://www.oecd.org/tax/treaties/multilateral-instrument-for-beps-tax-treaty-measures-the-ad-hoc-group.htm
http://www.oecd.org/newsroom/all-interested-countries-and-jurisdictions-to-be-invited-to-join-global-efforts-led-by-the-oecd-and-g20-to-close-international-tax-loopholes.htm
http://www.oecd.org/tax/flyer-implementing-the-beps-package-building-an-inclusive-framework.pdf
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EU policy: How BEPS actions are translated
Based on soft law, the OECD approach must be complemented not only by transposing
all EU legislation based on the OECD guidelines into national legislation, but also by a
proper EU-level framework addressing the needs of the single market.

BEPS actions relate to tax situations which are covered by existing provisions.
Translation at EU level involves measures ranging from amending existing legislation to
recommendations on tax treaties signed by the Member States.

The Commission, in its January 2016 Anti-Tax Avoidance Package, aims not only to
'enshrine certain BEPS measures in EU law' but also to complement the BEPS actions. It
consists of a 'chapeau' communication, two legislative proposals, a recommendation
and a communication on the external strategy, which are accompanied by a staff
working document and a study on 'Structures of Aggressive Tax Planning and
Indicators'.

As regards BEPS actions, the package assesses the measures implied by those actions
and how they could be implemented in the EU, drawing a connection between the BEPS
actions and the existing or proposed EU actions (as summarised in the staff working
document, annex A.5.).

Issues and challenges tackled by BEPS are addressed in several EU forums, and some
actions or provisions already exist. The following elements are particularly related to the
issue of profit-shifting:

 The code of conduct for business taxation, which was established in 1998 to limit
harmful tax competition and identify specific tax regimes considered harmful;

 The work relating to the Common Consolidated Corporate Tax Base (CCCBT) and
the 2011 Commission proposal7 for 'a common system for calculating the tax
base of businesses operating in the EU'. Still to be agreed by the Council as sole
legislator in the field of tax, the CCCBT proposal is being re-launched step-by-
step, as announced in the June 2015 Action Plan for a Fair and Efficient
Corporate Tax System in the EU;

 The Joint Transfer Pricing Forum which was set up in 2002 and 'assists and
advises the European Commission on transfer pricing tax matters'; and

 The provisions relating to CBCR for certain sectors and companies and
consultation and discussion on CBCR.

BEPS actions also cover elements other than profit-shifting itself. In particular, action 1
covers VAT applicable in the digital economy. The EU-coordinated VAT already applies
to the country of the consumer for certain digital services (through the system known as
MOSS) and the Commission will propose the extension of this approach to tangible
goods. Action 11 relates to measuring and monitoring BEPS and providing statistical
data; there are studies completed and in preparation assessing the impact of some
types of aggressive planning.

The Anti-Tax Avoidance Package supplements existing provisions so as to implement the
15 BEPS actions. It aims to create a minimum level of protection against corporate tax
avoidance throughout the EU, while ensuring a fairer and more stable environment for
businesses.
The Amendment to the administrative cooperation directive 2011/16/EU (DAC)8

introduces CBCR in a new article 8aa corresponding to action 13. It establishes

http://ec.europa.eu/taxation_customs/taxation/company_tax/anti_tax_avoidance/index_en.htm
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=SWD%3A2016%3A6%3AFIN
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=SWD%3A2016%3A6%3AFIN
http://ec.europa.eu/taxation_customs/resources/documents/taxation/gen_info/economic_analysis/tax_papers/taxation_paper_61.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=SWD%3A2016%3A6%3AFIN
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=SWD%3A2016%3A6%3AFIN
http://ec.europa.eu/taxation_customs/taxation/company_tax/harmful_tax_practices/index_en.htm
http://ec.europa.eu/taxation_customs/taxation/company_tax/common_tax_base/index_en.htm
http://ec.europa.eu/taxation_customs/taxation/company_tax/fairer_corporate_taxation/index_en.htm
http://ec.europa.eu/taxation_customs/taxation/company_tax/fairer_corporate_taxation/index_en.htm
http://ec.europa.eu/taxation_customs/taxation/company_tax/transfer_pricing/forum/index_en.htm
http://ec.europa.eu/finance/company-reporting/country-by-country-reporting/index_en.htm
http://ec.europa.eu/taxation_customs/taxation/vat/how_vat_works/telecom/index_en.htm
http://www.oeil.ep.parl.union.eu/oeil/popups/ficheprocedure.do?reference=2016/0010(CNS)&l=en
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automatic reporting of data to the tax administration only in the jurisdiction of tax
residence of the parent entity of the group or of a permanent establishment. It applies
to the parent entity of a group with a total consolidated turnover of at least
€750 million. As regards the frequency of the communication of the information, it is
set so it is made 'within 15 months after the last day of the reporting fiscal year' to tax
administrations, starting on or after 1 January 2016.
The proposal for an anti-tax avoidance directive (ATA) covers six legally binding anti-
abuse measures against common forms of aggressive tax planning (controlled foreign
company rule, switchover rule, exit taxation, interest limitation, hybrids, and a general
anti-abuse rule when the five other rules do not apply).
The Commission recommendation on the implementation of measures against tax-
treaty abuse is addressed to the Member States, and sets out the way to updating their
tax treaties in a manner compliant with EU law, in order to revise the definition of
permanent establishment based on the OECD model tax convention. It also covers the
introduction of general anti-abuse rules in tax treaties.
The Commission Communication on an External Strategy for Effective Taxation
identifies measures for a stronger and more coherent EU approach to working with
third countries on tax good governance matters. It also revisits the listing of third
countries for tax purposes initiated in the June 2015 Action plan for fair and efficient
taxation.

European Parliament
The European Parliament resolution on tax rulings (TAXE1) of 25 November 2015 stressed the
need for further action at the EU and global level, resulting from the fact that the BEPS plan is
the result of a compromise, and so does not go far enough to address the scale of the tax-
avoidance problem. It also called for ensuring the compatibility of the BEPS and EU processes
and avoiding double standards.
A study prepared in September 2015 for the European Parliament provides an 'Assessment of
the magnitude of aggressive corporate tax planning' at around €50-70 billion per annum.

Main references
OECD website, Base Erosion and Profit Shifting.

European Commission website, Anti-avoidance package.

The European Union's role in international economic fora paper 3: the OECD, study, Directorate-
General for internal policies, Policy Department A, European Parliament, June 2015.

Endnotes
1 European Commission Recommendation of 6.12.2012 on aggressive tax planning.
2 Article 9 reads as follows: where 'conditions are made or imposed between the two enterprises in their commercial

or financial relations which differ from those which would be made between independent enterprises, then any
profits which would, but for those conditions, have accrued to one of the enterprises, but, by reason of those
conditions, have not so accrued, may be included in the profits of that enterprise and taxed accordingly'.

3 As regards terminology, attention must be paid to the fact that tax evasion is illegal and is translated in other languages
by words equivalent to fraud whereas words equivalent to evasion refer in a number of languages to avoidance.

4 Its members are Argentina, Australia, Brazil, Canada, China, France, Germany, India, Indonesia, Italy, Japan, the
Republic of Korea, Mexico, Russia, Saudi Arabia, South Africa, Turkey, the United Kingdom, the United States and
the European Union (in bold: countries that are not members of the OECD).

5 Its members are Australia, Austria, Belgium, Canada, Chile, the Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea, Luxembourg, Mexico, Netherlands, New
Zealand, Norway, Poland, Portugal, Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Turkey, the United
Kingdom and the United States.

http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1454056979779&uri=COM:2016:26:FIN
http://ec.europa.eu/taxation_customs/taxation/company_tax/anti_tax_avoidance/key_measures/index_en.htm
http://ec.europa.eu/taxation_customs/resources/documents/taxation/company_tax/anti_tax_avoidance/c_2016_271_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1454056581340&uri=COM:2016:24:FIN
http://ec.europa.eu/taxation_customs/taxation/company_tax/fairer_corporate_taxation/index_en.htm
http://ec.europa.eu/taxation_customs/taxation/company_tax/fairer_corporate_taxation/index_en.htm
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P8-TA-2015-0408
http://www.europarl.europa.eu/thinktank/sk/document.html?reference=EPRS_STU%282015%29558773
http://www.europarl.europa.eu/thinktank/sk/document.html?reference=EPRS_STU%282015%29558773
http://www.oecd.org/tax/beps.htm
http://ec.europa.eu/taxation_customs/taxation/company_tax/anti_tax_avoidance/index_en.htm
http://www.europarl.europa.eu/RegData/etudes/STUD/2015/542192/IPOL_STU(2015)542192_EN.pdf
http://ec.europa.eu/taxation_customs/resources/documents/taxation/tax_fraud_evasion/c_2012_8806_en.pdf
http://www.oecd-ilibrary.org/docserver/download/2310091e.pdf?expires=1457367273&id=id&accname=ocid194994&checksum=A9C585ED3B2D4AAFDDFF78BD45E28EBF
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6 Communiqué point 7.
7 Legislative file 2011/0058 (CNS).
8 Legislative file 2016/0010(CNS).

Annex: Participation in various international fora and instruments
relevant to BEPS actions
Countries which are:

Members of the OECD

In bold EU Member States (21)

Australia, Austria, Belgium, Canada, Chile, the
Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hungary, Iceland,
Ireland, Israel, Italy, Japan, Korea, Luxembourg,
Mexico, Netherlands, New Zealand, Norway,
Poland, Portugal, Slovakia, Slovenia, Spain,
Sweden, Switzerland, Turkey, the United
Kingdom, the United States

EU Member States not Members of the
OECD (7)

Bulgaria, Latvia, Lithuania, Malta, Romania,
Croatia and Cyprus

Members of G20 (In bold: countries that
are not members of the OECD).

Argentina, Australia, Brazil, Canada, China,
France, Germany, India, Indonesia, Italy, Japan,
the Republic of Korea, Mexico, Russia, Saudi
Arabia, South Africa, Turkey, the United Kingdom,
the United States and the European Union

Signatories of the AEOI (2014): status of
commitments

96, including all EU Member States

Members of the Global forum on
transparency

130 members, including all EU Member States

EU a member

Jurisdictions participating in the
convention on mutual administrative
assistance in tax matters

71, including all EU Member States

The multilateral instrument to amend tax
treaties

80 including, all EU Member States (except
Estonia)
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http://www.eprs.ep.parl.union.eu (intranet)
http://www.europarl.europa.eu/thinktank (internet)
http://epthinktank.eu (blog)

http://www.g20.utoronto.ca/2016/160227-finance-en.htmll
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2011/0058(CNS)
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2016/0010(CNS)&l=en
http://www.oecd.org/about/membersandpartners/list-oecd-member-countries.htm
http://www.oecd.org/tax/transparency/AEOI-commitments.pdf
http://www.oecd.org/tax/transparency/about-the-global-forum/members/
http://www.oecd.org/tax/transparency/about-the-global-forum/members/
http://www.oecd.org/ctp/exchange-of-tax-information/Status_of_convention.pdf
http://www.oecd.org/tax/treaties/multilateral-instrument-for-beps-tax-treaty-measures-the-ad-hoc-group.htm
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http://www.europarl.europa.eu/thinktank
http://epthinktank.eu/
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