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Intergovernmental agreements in the field of energy 
 
Impact Assessment (SWD (2016) 27, SWD (2016) 28 (summary)) of a Commission proposal for a Decision of the 
European Parliament and of the Council on establishing an information exchange mechanism with regard to 
intergovernmental agreements and non-binding instruments between Member States and third countries in the field of 
energy and repealing Decision No 994/2012/EU (COM (2016) 53). 
 
Background 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 
Impact Assessment (IA) accompanying the above proposal which was adopted on 16 February 2016 and referred 
to Parliament's Committee for Industry, Research, and Energy. 
 
An information exchange mechanism with regard to intergovernmental agreements (IGAs) between Member 
States and third countries in the field of energy was established by a Decision adopted by the Parliament and 
Council on 25 October 2012, which entered into force on 16 November 2012.1 The main feature of this 
mechanism is that the Commission carries out ex-post compliance checks of IGAs after a Member State and a 
third country have concluded such agreements (Explanatory Memorandum of the proposal, p.2). Since 2012, the 
European Union has adopted a wide-reaching Energy Strategy,2 which explicitly states that all agreements 
between Member States and third countries should fully comply with EU law with regard to importing gas 
supplies from these countries into the EU. According to the Commission's assessment, the present legislation is 
not effective in ensuring the compatibility of all intergovernmental energy-related contracts of European 
Member States with third countries with EU legislation. The main argument of this IA report is that the 
Commission's involvement before a Member State and a third country have concluded an agreement in the field 
of energy, would help avoid the obligations of the agreement coming into conflict with EU law. The Commission 
also sees the proposed legislation as a step towards further enhancing cooperation between Member States, as 
well as contributing to such areas of EU legislation as the internal market, competition and public procurement 
(IA, p.3). 
 
Problem definition 
The general problem identified is that the current legislation is failing to meet its overall objective of ensuring 
that IGAs with third countries in the field of energy are fully compatible with EU law. According to the 
Commission's assessment, 'while the current system is generally useful to identify incompatibilities of IGAs with 
EU law, it is not efficient in transforming concluded non-compliant IGAs into compliant ones' (IA, p.9). The IA 
report points out that, out of 124 IGAs concluded since the adoption of the current decision (2012), 17 IGAs 
                                                           
1 Decision 994/2012/EU establishing an information exchange mechanism with regard to intergovernmental agreements (IGAs) 
between Member States and third countries in the field of energy. Available at http://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=CELEX%3A32012D0994. 
2 Communication from the Commission: A Framework Strategy for a Resilient Energy Union with a Forward-Looking Climate 
Change Policy , COM (2015) 80. Available at  http://eur-lex.europa.eu/resource.html?uri=cellar:1bd46c90-bdd4-11e4-
bbe101aa75ed71a1.0001.03/DOC_1&format=PDF. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1461079785430&uri=CELEX:52016SC0027
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1461079559815&uri=CELEX:52016PC0053
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32012D0994
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32012D0994
http://eur-lex.europa.eu/resource.html?uri=cellar:1bd46c90-bdd4-11e4-bbe101aa75ed71a1.0001.03/DOC_1&format=PDF
http://eur-lex.europa.eu/resource.html?uri=cellar:1bd46c90-bdd4-11e4-bbe101aa75ed71a1.0001.03/DOC_1&format=PDF
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raised doubts on the part of the Commission with regard to their compatibility with EU law. Importantly, all the 
IGAs that the Commission deemed not fully compatible were concluded in the field of energy supply, energy 
related infrastructure, and oil and gas pipelines (IA, p.9). The relatively high number of non-compliant IGAs has a 
high impact on Member States due to their economic and geopolitical significance. The IA goes on to expand the 
analysis of the problem in several dimensions. It devotes significant space (IA, p.11-18) to the analysis of the 
relevance of IGAs (and hence the importance that they are compatible with EU law) for the current EU energy 
sector, existing infrastructure, future infrastructure projects, for the functioning of the energy market, as well as 
in terms of geopolitical aspects (for example, the crisis in Ukraine).  
 
The IA then lists the most important factors that render the current legislation inefficient. According to the IA, 
there are three such factors namely: 1) the difficulty of changing the incompatible clauses in the IGAs that have 
already been signed; 2) the lack of a mechanism for amendment in some IGAs; 3) the lack of transparency in 
ongoing IGA negotiations. Overall, the IA defines the problem well, albeit at some length. 
 
Objectives of the legislative proposal 
The proposal in question follows the general objective of the existing legislation as well as the wider objectives 
of the EU's Energy Union Strategy, namely to strive for 'secure, sustainable competitive and affordable energy 
supplies' (IA, p.21). The proposal aims to achieve two specific objectives: 
 

1. Ensure the compliance of all future IGAs with EU law to ensure the proper functioning of the internal 
market. 

2. Enhance IGA transparency in order to increase the cost effectiveness of EU energy supplies and 
solidarity between Member States.  

 
The IA does not mention operational objectives. 
 
Range of options considered 
The IA presents a wide range of options that differ in the degree of involvement of the Commission in the 
Member States' IGA negotiations with third countries. There are five options in total.  
  
Option 1: Baseline scenario 
 
Under this option the provisions of the existing legislation would not be reviewed. The involvement of the 
Commission is limited to an ex-post assessment of concluded IGAs. The Commission will have an opportunity to 
launch a structured dialogue with the Member States that are not willing to renegotiate the IGAs that have been 
found incompatible with EU law. Should this prove insufficient, official infringement procedures could be 
launched.  
 
Option 2: Improved implementation: model clauses 
 
Under this option, Member States will be guided by clearly-defined optional model clauses for energy-related 
IGAs. Formulation of model clauses is included in the 2012 Decision, but has not yet materialised. The IA 
provides several sub-options for model clauses and also points out that some of these model clauses could be 
used in other options.  
 
Option 3: Obligatory ex-ante assessment by the Commission  
 
Under this option, Member States would be obliged to inform the Commission 'at an early stage' of any IGA 
negotiations that may start in the future, and to submit the draft new or renewed IGA to the Commission for an 
ex ante control prior to signature (IA, p. 23).  
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There are two sub-options, namely a possibility to extend the scope of the new legislation to also include non-
binding agreements for ex-ante assessment, or to establish an obligation for Member States to notify the 
Commission about the non-binding agreements once they are agreed upon with third countries.  
 
Option 4: Obligatory participation of the Commission in the negotiations 
 
This option includes the provisions of Option 3, but strengthens the role of the Commission as it will be able to 
decide whether to send its representative to the future negotiations of a Member State with a third country for 
'mandatory assistance' (IA, p.24).  
 
Option 5: Commission to negotiate EU agreements in the field of energy 
 
Under this option, IGAs will be signed at EU-level, rather than by individual Member States. This means that the 
national negotiation and drafting process will be replaced by a process in which the EU takes the lead on the 
basis of an agreement between the EU and a Member State about the appropriateness of negotiating a certain 
IGA at EU level.  
 
The preferred option is Option 3, which is presented in the IA as 'the most effective and appropriate choice 
either as a stand-alone option or in combination with a limited application of Option 2'. The IA also notes that 
Option 3 corresponds to the opinion of those stakeholders that support strengthening of the current IGA 
Decision (IA, p.34).  
 
The IA does not refer to any discarded options.  
 
Scope of the Impact Assessment 
As far as the assessment of the impact of the five options is concerned, the analysis focuses on three sets of 
impacts – economic, environmental, and social.  
  
The economic impacts are assessed for administrative costs as well as indirect economic effects (e.g. changes in 
the investment climate and level of financial risk). These impacts are assessed on an option by option basis. 
Under the preferred Option 3, the indirect economic impacts are considered as positive as a result of increased 
legal certainty that favours investment (IA, p.29). According to the IA report, the sectors that appear likely to 
benefit from the new system include large infrastructure projects that require major investments, as well as 
projects that involve energy transit across regions (as they are likely to be covered by several bilateral IGAs).  
 
The environmental and social impacts are not analysed in detail. The IA states that the expected social and 
environmental impacts of all options should not be more negative than the impact of the operation of the 
current system. The IA does not go into more detail, nor does it give explanations as to what these 
environmental or social impacts may include (besides affecting employment and SMEs in the case of social 
impacts) (IA, p.27).  
 
When assessing these impacts, the IA report relies mostly on a 'qualitative description and evaluation' as 'it is 
not always possible to quantify the direct and indirect macroeconomics effects of changes' in the IGA legislation 
(IA, p.26). When comparing the options, in accordance with the Better Regulation Guidelines, the IA analyses the 
criteria of effectiveness, efficiency, the level of administrative burden and proportionality of the options. 
Options 2 and 3 come closest in the comparative analysis, however, as the IA claims Option 3 provides the most 
cost-effective outcome with relatively minor additional administrative costs occurring for Member States and 
the Commission.  
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Subsidiarity/proportionality 
The legal basis for the revision of the present decision is provided by Article 194 TFEU. The proposal also 
mentions Article 3(3) TEU. The IA presents clear arguments as to why EU action is necessary, by pointing out that 
under the existing system, in as many as 17 cases, Member States were not able to ensure full compatibility of 
the content of IGAs with EU law. Furthermore, the Commission could not fulfil its obligation to ensure the 
functioning of the energy market because the incompatibility with EU law was detected only after the IGAs were 
already concluded. The IA report gives an apparently logical and sound argument in favour of common EU action 
by stating that the IGAs in the field of energy in fact link external and internal dimensions of EU energy policy 
and energy security. The provisions in IGAs that are not compatible with EU law will have a negative impact on 
the EU energy market, thus affecting other Member States. The IA states that a stronger IGA decision which 
ensures better exchange of information between Member States would enable the Union 'to speak with one 
voice' and would also help Member States apply the 'best available negotiation techniques' (IA, p.20).  
 
The Austrian Federal Council issued a Reasoned Opinion on 30 March 2016, stating that the proposal is 
incompatible with the principle of subsidiarity and also expressing reservations with regard to the 
proportionality of the proposal.  
 
Budgetary or public finance implications 
The proposal is not considered to be likely to have implications for the EU budget (Explanatory Memorandum, 
p.4).  
 
SME test/Competitiveness 
The IA does not provide an SME test. The impacts on SMEs are very briefly analysed under social impacts (IA, 
p.27). According to the IA, 'the proposed options would entail no direct additional burden on SMEs, as their 
implementation would essentially involve national authorities' (IA, p.27). Although the IA report claims that 
indirect impacts on the overall business environment are analysed 'as far as possible', the subsequent analysis of 
options does not seem to support this claim. The IA report does not appear to cover the competitiveness aspect 
in the same detailed way as recommended by the Better Regulation Guidelines. It does state, however, that the 
policy options 'will improve the proper functioning and resilience of the internal energy market and the degree 
of competition in the energy sector, because they will result in a reduction in the number of legally-problematic 
IGA provisions' (IA, p.28).  
 
Simplification and other regulatory implications 
The IA stresses that the proposed decision aims to reinforce and enhance the procedures of the existing 
legislation. In this regard, the proposal is to replace the current decision with a stronger one, rather than 
modifying the existing one. The IA also notes that the proposed initiative seeks to 'enhance legal certainty and 
avoid costs for both Member States and Commission' (IA, p.5). The Explanatory Memorandum does state, 
however, that 'the proposal will cause a limited increase in administrative burden' (Explanatory Memorandum, 
p. 6) The IA does not address this apparent contradiction.  
 
Relations with third countries 
Although the subject matter of the IA report is directly related to the external energy relations of Member States, 
the analysis contains surprisingly little about third countries. Third countries (Ukraine, Russia) are mentioned in 
the introductory section and throughout the section on options, but merely as examples of such third countries 
with which some of the IGAs have been concluded or are likely to be concluded in the future. While it is 
reasonable to expect that the preferred Option 3 (as well as other options) would have an impact on third 
countries, in particular members of the Energy Community, the IA report does not seem to address this in any 
detail.  

http://www.ipex.eu/IPEXL-WEB/scrutiny/COD20160031/atbun.do
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Quality of data, research and analysis 
The IA report under consideration draws on a considerable amount of research and analysis, including a 
dedicated evaluation report reviewing the application of the current legislation (IA, Annex 1), as well as the 
related report to the European Parliament and to the Council.3 The two reports contain largely the same data 
and analysis.  
 
The legal situation of the South Stream pipeline between EU Member States and Russia was used to analyse and 
illustrate the difficulties with the current legislation. The IA contains several other examples including 
quantitative data on the disparities between Member States regarding gas imports. While this data certainly 
helps the reader understand the problem and serves well as illustration, some of it would have benefited from 
improved presentation, for example with regard to the referencing and drafting quality.  
 
The limited amount of independent (as opposed to purely illustrative) research used in the IA report can perhaps 
be explained by the fact that the information related to the implementation of the current legislation appears to 
be partly confidential due to the provisions of the current legislation (IA, p.6). As the IA explains, for reasons of 
confidentiality, it was decided not to develop an external study on the implementation of the current IGA 
legislation.  
 
Stakeholder consultation 
A public consultation was undertaken between 28 July and 22 October 2015. The consultation with stakeholders 
seems to have been conducted with sufficient depth, including on the problem definition. The IA report clearly 
presents the answers collected during the consultation period (IA, Annex 3), and indicates the response of the 
various groups of stakeholders on different elements of the proposed legislative decision. This structure seems 
reasonable. However, the limited number of responses from stakeholders (25 responses) as well as the limited 
number of Member States (11 Member States) taking part in the public consultation, make the outcome of the 
public consultation somewhat narrow in terms of representation. The IA cites the responses in favour of the ex-
ante mechanism extensively, but does not provide details regarding the responses in favour of the status quo. 
Given that five out of the 11 Member States were of the opinion that no revision to the current system was 
needed, it would have been reasonable to explain in more detail the reasoning behind these reservations.  
 
Monitoring and evaluation 
The IA presents very simple criteria for evaluation of whether the proposed legislation has achieved its objective, 
namely the share of non-compliant IGAs out of the total number of notified IGAs (IA, p.35). This seems to be the 
only quantifiable evaluation indicator, since all the other aspects for future monitoring are of a qualitative 
nature (the level of coordination between Member States, the impact of the regulation on negotiations with 
third countries, and 'the extent to which the scope of this decision and the procedures it lays down are 
appropriate' (IA, p.35). This is to be assessed in the Commission's evaluation report expected by 1 January 2020. 
Some of the details on how the evaluation will be conducted can be deduced from the 2016 Evaluation Report, 
which was used in preparation of the IA and is included as Annex 1 to the IA (see section on Quality of data 
above). There is no indication of what parts and methods of the existing evaluation report will be used in the 
future evaluation of the legislative proposal.  
 
 

                                                           
3 Report from the Commission to the European Parliament, the Council and the European Economic and Social Committee on the 
application of the Decision 994/2012/EU establishing an information exchange mechanism on intergovernmental agreements 
between Member States and third countries in the field of energy. Available at: 
https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-2016-54-EN-F1-1.PDF. 
 

https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-2016-54-EN-F1-1.PDF
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Commission Regulatory Scrutiny Board 
The Regulatory Scrutiny Board (RSB) issued a positive opinion on the draft version of the IA report on 
4 December 2015, making a number of recommendations for improvement. The IA seems to have taken on 
board some of the most important recommendations of the RSB, such as the need to develop the baseline 
scenario and provide a better analysis of the impacts. In the introduction, the IA explains which comments of the 
RSB are reflected in the text more extensively (IA, p.6). However, if other RSB recommendations, such as that 
concerning a better description of the key indicators for future monitoring and evaluation, as well as the 
recommendation to provide a glossary with the explanation of technical terms, had been implemented, the 
quality of the IA report would certainly have benefited.  
 
Coherence between the Commission's legislative proposal and IA  
The legislative proposal appears to follow the recommendations expressed in the IA report under Option 3. 
 
 

Conclusions 
Overall, the IA report is of sound quality and provides a wealth of background analysis, especially the evaluation 
report included in Annex 1. However, the IA does suffer from several weaknesses. Most importantly, the limited 
representativeness of stakeholders in the public consultation and the almost exclusive reliance on a qualitative 
and largely descriptive evaluation, are aspects which might have deserved further attention.  
 
 
This note, prepared by the Ex-Ante Impact Assessment Unit for the European Parliament's Committee on Industry, Research, and 
Energy, analyses whether the principal criteria laid down in the Commission's own Impact Assessment Guidelines, (as well as 
additional factors identified by the Parliament in its Impact Assessment Handbook), appear to be met by the IA. It does not attempt 
to deal with the substance of the proposal. It is drafted for informational and background purposes to assist the relevant 
parliamentary committee(s), and Members more widely, in their work. 
 
To contact the Ex-Ante Impact Assessment Unit, please e-mail: EPRS-ExAnteImpactAssessment@ep.europa.eu  
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