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Reforming the regulatory framework for electronic
communications networks and services

Main instrument: Directive 2002/21 (Framework Directive)
This briefing is one of a series of 'Implementation Appraisals', produced by the European Parliamentary Research
Service (EPRS), on the operation of existing EU legislation in practice. Each such briefing focuses on a specific EU law
which is, or will shortly be, subject to an amending proposal from the European Commission, intended to update the
current text. 'Implementation Appraisals' aim to provide a succinct overview of material publicly available on the
implementation, application and effectiveness of an EU law to date – drawing on available inputs from, inter alia, the
EU institutions and advisory committees, national parliaments, and relevant external consultation and outreach
exercises. They are provided to assist parliamentary committees in their consideration of the new Commission
proposal, once tabled.

1. Background
Digital networks and services are one of the three pillars of the EU Digital Single Market (DSM), the other two being
access to digital goods and services across Europe, and maximising the growth potential of the digital economy. As
noted elsewhere,4 the DSM is still far from completion, with untapped opportunities in terms of growth, innovation,
competition and welfare for European citizens and businesses.

1 Now Committee on Industry, Research and Energy.
2 Note that the latest revision of the Directive (i.e. Better Regulation Directive 2009/140) did not change the original review clauses.
3 The Digital Scoreboards on the state of implementation of the DSM are one of the products of this regular monitoring. Additional
details on the state of progress in each Member State can be found here. Specifically on the regulatory framework for electronic
communications, see the overview of infringement procedures opened for non-communication of the 2009 revised telecoms rules;
the overview of infringement procedures opened for incorrect implementation of the regulatory framework and the guide to
relevant case law from the European Court of Justice.
4 See for instance EPRS, The Cost of Non-Europe in the Single Market, Part III – Digital Single Market, 2014.

EP committee responsible at the time of adoption of the EU legislation: Committee on Industry, External Trade,
Research, and Energy (ITRE).1

Date of adoption of the original legislation in plenary: 12 December 2001.

Date of entry into force: 24 April 2002 (Article 29).

Planned date for review of legislation and other procedural features: Article 25 of Directive 2002/21 provides for
a periodic review of the legislation, starting no later than three years after its date of application (namely 25 July
2003, as per Article 28(1)).2 Article 28 also stipulates that the European Commission is authorised to request
information from the Member States in order to complete this review process.3 At the time of writing this
briefing, a REFIT evaluation of the regulatory framework was still ongoing. To support the REFIT evaluation, a
public consultation was held between 11 September and 7 December 2015.

Timeline for new amending legislation: the 2015 Commission Work Programme announced the REFIT evaluation
of the existing framework, with a view to follow up on its results in 2016 with possible legislative and non-
legislative initiatives. Annex I of the 2016 Commission Work Programme confirms this timetable. The list of
possible items on the College agenda of 6 June 2016 indicates 21 September 2016 as the expected date of
adoption of the proposal for reform by the College of Commissioners.

http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:32002L0021
https://ec.europa.eu/digital-single-market/en/news/public-consultation-evaluation-and-review-regulatory-framework-electronic-communications
http://ec.europa.eu/atwork/pdf/cwp_2016_annex_i_en.pdf
http://ec.europa.eu/transparency/regdoc/rep/2/2016/EN/2-2016-259-EN-F1-1.PDF
http://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32009L0140
https://ec.europa.eu/digital-single-market/en/digital-scoreboard
https://ec.europa.eu/digital-single-market/en/node/640
https://ec.europa.eu/digital-single-market/en/infringements
https://ec.europa.eu/digital-single-market/en/infringements
https://ec.europa.eu/digital-single-market/en/infringements
https://ec.europa.eu/digital-single-market/en/infringements
http://www.eprs.sso.ep.parl.union.eu/eprs/auth/en/fwd/product_2.html?id=64331:2
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The European Commission outlined its
strategy to complete the DSM in its
Communication of 6 May 2015,
announcing 16 actions to be undertaken
between 2015 and 20165 – including a
reform of the existing regulatory
framework for electronic communications
networks and services ('regulatory
framework for eCommunications'
hereinafter). Taken together, these
initiatives are set to contribute to the
achievement of the Digital Agenda for
Europe.6

As indicated in the 2015 Commission
Work Programme, the forthcoming
review of eCommunications rules might
include both legislative and non-
legislative initiatives, although
additional details on this point were not
available at the time of writing this
briefing.

Structure of the regulatory framework for electronic communications networks and services
The main instrument of the regulatory framework for eCommunications is Directive 2002/21/EC, also known as the
Framework Directive. The latter was flanked by four additional acts regulating specific aspects of eCommunications,
namely:

 Directive 2002/20/EC (Authorisation Directive),
 Directive 2002/19/EC (Access Directive),
 Directive 2002/22/EC (Universal Service Directive), and
 Directive 2002/58/EC (ePrivacy Directive).

To reflect the pace of technological change, the original framework of 2002 was substantially amended in 20097 and
further complemented by Regulation 1211/2009 establishing a Body of European Regulators for Electronic
Communications (BEREC). The regulatory framework was adopted to achieve three equally important goals (Article 8):
to promote competition in the sector, develop an internal market for eCommunications, and protect the interests of
EU citizens for instance through specific users' rights such as privacy and non-discriminatory access to essential
services. During the framework's revision in 2009, the objective of promoting investment and innovation was also
added.

In October 2013, the European Commission put forward the Connected Continent package aimed at completing the
single market for telecommunications. After prolonged negotiations, the co-legislators reached an agreement in June
2015 on two central elements of the proposal, roaming and net neutrality, leaving the reform of the other aspects to
the review of the regulatory framework foreseen in 2016.8

5 The text of the communication, the accompanying staff working document and a roadmap describing the proposed actions to
complete the DSM are available here. See also the presentation of the Commission's DSM priority.
6 The Digital Agenda for Europe is one of the seven pillars of the Europe 2020 strategy, which outlines the medium-long term goals
for the EU to achieve smart, sustainable and inclusive growth.
7 More specifically, Directive 2009/140 (the Better Regulation Directive) amended the Framework, Access and Authorisation
Directives, while Directive 2009/136 (the Citizens' Rights Directive) modified the Universal Service and e-Privacy Directives. An
unofficial consolidated version of the Framework Directive covering the amendments introduced in 2009 – including provisions on
roaming (Regulation 544/2009), is available here. Note that the rules on roaming were subsequently amended by Regulation
531/2012 and are in the process of being revised. For further details on the latest developments in roaming, see the dedicated
EPRS briefing.
8 For an overview of the Connected Continent proposal, see the EPRS briefing Towards a European single market for telecoms. On
the final agreement reached between the co-legislators on roaming and net neutrality in June 2015, see the EPRS publication
European single market for electronic communications.

Article 2 of Directive 2002/21 clarifies the distinction between electronic
communications networks and electronic communications services. These
definitions have direct implications for the scope of application of the
regulatory framework, and are therefore among the issues being debated in
the light of the revision of existing rules. Networks are defined as
'transmission systems and ... switching or routing equipment and other
resources which permit the conveyance of signals by wire, by radio, by
optical or by other electromagnetic means, including satellite networks,
fixed (circuit- and packet-switched, including Internet) and mobile terrestrial
networks, electricity cable systems, to the extent that they are used for the
purpose of transmitting signals, networks used for radio and television
broadcasting, and cable television networks, irrespective of the type of
information conveyed'. Electronic communications services are those
'normally provided for remuneration which consists wholly or mainly in the
conveyance of signals on electronic communications networks, including
telecommunications services and transmission services in networks used for
broadcasting, but exclude services providing, or exercising editorial control
over, content transmitted using electronic communications networks and
services'. They exclude information society services 'as defined in Article 1 of
Directive 98/34/EC, which do not consist wholly or mainly in the conveyance
of signals on electronic communications networks'. Note that content
delivered over eCommunications networks is not covered by the directive.

https://ec.europa.eu/digital-single-market/sites/digital-agenda/files/Copy of Regulatory Framework for Electonic Communications 2013 NO CROPS.pdf
https://ec.europa.eu/digital-single-market/sites/digital-agenda/files/Copy of Regulatory Framework for Electonic Communications 2013 NO CROPS.pdf
https://ec.europa.eu/digital-single-market/sites/digital-agenda/files/Copy of Regulatory Framework for Electonic Communications 2013 NO CROPS.pdf
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:32002L0021
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32002L0020
http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32002L0019
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32002L0022
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32002L0058
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32009R1211
https://ec.europa.eu/digital-single-market/node/35
https://ec.europa.eu/digital-single-market/en/connected-continent-legislative-package
http://europa.eu/rapid/press-release_IP-15-4919_en.htm
http://ec.europa.eu/priorities/digital-single-market_en
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32009L0136
http://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32009R0544
https://ec.europa.eu/digital-single-market/en/telecoms-rules
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012R0531
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012R0531
http://www.eprs.sso.ep.parl.union.eu/eprs/auth/en/fwd/product_2.html?id=72075:2
http://www.eprs.sso.ep.parl.union.eu/lis/lisrep/09-Briefings/2013/130672REV2-Towards-a-European-single-market-for-telecoms-FINAL.pdf
http://www.europarl.europa.eu/RegData/etudes/ATAG/2015/569027/EPRS_ATA%282015%29569027_EN.pdf


3

As indicated in the Commission's Roadmap announcing the forthcoming review of the framework for
eCommunications, the reform 'will build upon the outcome of the Commission's Connected Continent legislative
proposal'. The accompanying REFIT evaluation will touch only on the 'original instruments of the regulatory
framework' and on the BEREC Regulation. Other elements of the framework (e.g. roaming) are being addressed
through separate initiatives.

The regulatory principles underpinning the framework for eCommunications
Since its adoption the regulatory framework has featured a series of regulatory principles aimed at guiding regulators in the
pursuit of the framework's objectives. These principles (e.g. Article 8 of Directive 2002/21) include the need to base
regulation on clearly defined policy objectives, the respect of proportionality and subsidiarity, ensuring the predictability of
regulation, technological neutrality and non-discrimination.9 Perhaps the most emblematic of these principles in the context
of electronic communications is technological neutrality. This principle had already been used at the end of the 1990s when
European telecommunications markets were liberalised, and proved to be particularly relevant in a context of technological
convergence and growing substitutability (from the point of view of the end-user) between services.10 The principle implies
that 'the legislation should define the objectives to be achieved, and should neither impose, nor discriminate in favour of,
the use of a particular type of technology to achieve these objectives'.11 In other words, when applying the framework,
national regulatory authorities (NRAs) should refrain from regulatory choices that would steer the market in a certain
direction. Technological neutrality was further extended to spectrum licences in the 2009 review of the framework.

2. EU-level reports, evaluations and studies
Implementation of the EU regulatory framework for electronic communications – Annual report 201512

The European Commission issues a yearly report detailing the state of electronic communications markets across the
EU, the degree of implementation of the applicable legislation, and the level of progress in achieving the goals set by
the Digital Agenda for Europe (DAE). Each annual report draws on and complements the quantitative information
collected every year for the Digital Agenda Scoreboard indicators, and provides not only an overview of the general
state of the digital economy in Europe, but delves also into national regulatory and market developments, ongoing
procedures (e.g. Article 7), and relevant case law that could further clarify the interpretation of existing regulatory
provisions in specific cases. The data included in the latest edition of the report refer to 2014, although more recent
figures are provided for some indicators. The report also contains country files for each Member State.

In the 2015 edition of the report, broadband indicators13 show that the goal of ensuring full basic broadband
coverage across the EU by 2013 was achieved through a variety of technologies (fixed broadband; mobile broadband,
and satellite). The report also recalled the importance of distinguishing between the supply of and demand for super-
fast broadband services. Penetration rates for fixed broadband networks appeared to be slowing down, while mobile
broadband penetration was on the increase, with some countries (especially those with less fixed network
infrastructure) displaying a higher uptake of mobile broadband. The level of coverage provided by high speed-
networks (i.e. Next Generation Access (NGA)), which contribute directly to the achievement of the high-speed
broadband targets of the DAE, continued to expand in 2014, albeit at a slower pace than in previous years. EU citizens,
however, were not necessarily taking advantage of high-speed network deployment, as indicated by a slowing growth
in subscriptions above 30 Mbps downloads.14 While stable, the number of subscriptions for over 100 Mbps remained
lower, and varied between Member States, as shown in Figure 1.15

9 The 2009 revision of the framework (Article 8(5)) further clarified that NRAs should uphold objectivity and take into account the
different levels of competition and consumer conditions in the 'various geographic areas within a Member State'.
10 See Kamecke and Körber, 'Technological Neutrality in the EC Regulatory Framework for Electronic Communications: A Good
Principle Widely Misunderstood', European Competition Law Review, Issue 5, 2008, pp. 330-337.
11 European Commission, Towards a new framework for electronic communications infrastructure and associated services. The 1999
Communications Review, COM (1999) 539. See also recital 18 of Directive 2002/21.
12 SWD (2015)126.
13 The broadband indicators cover both the supply and demand sides of the market. The EU average result for 2014 is provided in
brackets after each indicator: fixed broadband coverage (97%); Next Generation Access (NGA) coverage (68%); fixed broadband
take-up (70% of households); share of >30Mbps subscriptions (26 % of fixed broadband subscriptions); share of >100 Mbps
subscriptions (9% of fixed broadband subscriptions); the incumbent's market share in fixed broadband (41%); High Speed Packet
Access (HSPA) mobile broadband coverage (97% of homes); Long-Term Evolution (LTE) mobile broadband coverage (79% of
homes); mobile broadband penetration (72% – calculated as subscriptions per 100 inhabitants); and the market share of the
leading mobile network operator (35% of subscriptions).
14 For an analysis of the gap between the supply and demand sides in broadband infrastructure deployment and possible policy
remedies, see Briglauer, W., Cambini, C. and Grajek, M., Why is Europe lagging on next generation access networks?, Bruegel Policy

http://ec.europa.eu/smart-regulation/roadmaps/docs/2015_cnect_007_evaluation__elec_communication_networks_en.pdf
https://www.google.be/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwixrIuPrc_NAhUFXRoKHT5HD8wQFggfMAA&url=https%3A%2F%2Fwww.uni-goettingen.de%2Fde%2Fdocument%2Fdownload%2F65b9d0d841b831596888f8fb208e838b.pdf%2FKamecke-Koerber_ECLR08_29(5)_330-339.pdf&usg=AFQjCNHvoAAZUZmLVpX4gYrYz8SbTr3Utg&sig2=FrSOMjDwn7ypisF0wN7_xA
https://www.google.be/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwixrIuPrc_NAhUFXRoKHT5HD8wQFggfMAA&url=https%3A%2F%2Fwww.uni-goettingen.de%2Fde%2Fdocument%2Fdownload%2F65b9d0d841b831596888f8fb208e838b.pdf%2FKamecke-Koerber_ECLR08_29(5)_330-339.pdf&usg=AFQjCNHvoAAZUZmLVpX4gYrYz8SbTr3Utg&sig2=FrSOMjDwn7ypisF0wN7_xA
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=URISERV%3Al24216
https://ec.europa.eu/digital-single-market/en/news/implementation-eu-regulatory-framework-electronic-communications-2015
http://bruegel.org/2015/10/why-is-europe-lagging-on-next-generation-access-networks/
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Figure 1: Share of high speed subscriptions (above 30 Mbps and above 100Mbps), January 2015

Source: Communications Committee and European Commission (2015), p. 6

Concerning the structure of the market, it appeared that on average the reduction of incumbents' market share in
fixed broadband network slowed, and has remained stable at 41% since 2013. Data also confirmed the continuing
decline of fixed voice calls markets, among others, because of fixed to mobile substitution and the use of voice over IP
(e.g Skype, Viber). Another observable trend in the mobile market was the growth in network sharing agreements
between operators, for instance to invest in new infrastructure such as Long-Term Evolution (LTE). These agreements
called for increased attention on the part of national regulators and competition authorities to prevent any distortion
in the market. Consolidation16 between operators across Europe was also under scrutiny from the competent
authorities. The report confirmed the growing popularity of bundled offers (e.g. Mobile and IP TV from the same
provider), reporting 5% increase in the penetration rate for bundled offers in comparison with the previous reporting
period.

The report also took stock of the impacts of the latest revision of the Commission Recommendations on relevant
markets17, which are now down to four, namely fixed and mobile wholesale call termination markets18 and wholesale
broadband access markets. The report signalled progress in the adoption by NRAs of the recommended costing
methodology for termination rates. Results on the regulation of broadband markets appeared more mixed, and the
report noted a certain degree of heterogeneity in the regulatory approaches followed by NRAs.19

The report also touched on institutional issues and reported progress in the degree of independence of some of the
NRAs that had been under Commission scrutiny. It also highlighted two trends broadly observable across the EU: a
general reduction in resources allocated to NRAs, even though their competences are expanding (e.g. inclusion of
postal services within the remit of a regulator) and a tendency in some countries to try and 'keep or regain control of
regulatory issues by transferring competences back to ministries...'.
As regards spectrum management, the report noted that the so called 'digital dividend' of the 800 MHz band had been
assigned by most Member States, although significant delays were still observable in Poland when the report was
being drafted. While acknowledging that additional positive developments were visible for other spectrum bands, the
text also noted that the 'amount of spectrum allocated by the Member States is still far from the objectives' outlined
in the Radio Spectrum Policy Programme (RSPP).

Contribution, 2015/14, September 2015, pp. 7-8; and Centre for Regulation in Europe (CERRE), An Integrated Regulatory
Framework for Digital Networks and Services, CERRE Policy Report, 27 January 2016, Chapter 3. For additional background
information see also EPRS on Deploying ultrafast broadband.
15 For a comparison between broadband indicators in the EU and in other areas of the world, see section 1.2 of the Commission's
annual report. See also EPRS on EU lagging behind in fast broadband.
16 SWD (2015)126, p.10 provides a non-exhaustive list of consolidations in 2014, including Numericable & SFR in France, Telefonica
Deutschland & E-Plus in Germany, and T-Mobile Polska & GTS Poland in Poland.
17 Under the Regulatory Framework, ex ante regulation is designed to guarantee the development of the necessary degree of
competition in the relevant markets (e.g. market for fixed calls; market for termination rates and so on). Once a given market is
deemed competitive, ex ante regulation is removed and that market becomes subject to classical ex post competition rules. The list
of relevant markets reflects the overall state of competition in the eCommunications sector, and has been regularly revised by the
European Commission. The list initially (2003) contained 18 markets. This number was subsequently reduced to reflect the
evolution of the sector and the currently applicable version of the list (2014) contains four markets.
18 See also the Commission's Termination Rates Recommendation of 2009 and relevant guidance from BEREC.
19 For further details and reference to relevant Court cases see SWD (2015)126, pp. 10-12.

https://ec.europa.eu/digital-single-market/en/communications-committee
https://ec.europa.eu/digital-single-market/en/news/explanatory-note-accompanying-commission-recommendation-relevant-product-and-service-markets
https://ec.europa.eu/digital-single-market/en/news/explanatory-note-accompanying-commission-recommendation-relevant-product-and-service-markets
https://ec.europa.eu/digital-single-market/en/radio-spectrum-policy-programme-roadmap-wireless-europe
http://www.cerre.eu/sites/cerre/files/160127_CERRE_IntegratedRegulatoryFramework_Final_1.pdf
http://www.cerre.eu/sites/cerre/files/160127_CERRE_IntegratedRegulatoryFramework_Final_1.pdf
http://www.eprs.sso.ep.parl.union.eu/eprs/auth/en/fwd/product_2.html?id=47479:2
https://epthinktank.eu/2014/11/17/eu-lagging-behind-in-fast-broadband/
https://ec.europa.eu/digital-single-market/en/news/commission-recommendation-relevant-product-and-service-markets-within-electronic-communications
https://ec.europa.eu/digital-single-market/en/news/commission-recommendation-relevant-product-and-service-markets-within-electronic-communications
http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2009/c_2009_3359_en.pdf
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The report featured a dedicated section on consumer issues and overall results appeared to be mixed. By way of
example, for number portability (i.e. the possibility for a consumer to change operator while keeping the same
telephone number within a reasonable amount of time), reported regulatory times remained higher for fixed numbers
than for mobile ones during the period under examination. The need to develop rules on the portability of bundled
offers of services was also raised as a matter of growing importance.

Finally, on universal service the report noted that differences in the implementation of existing regulatory provisions
across the EU tended to reflect market conditions and developments in each country, with some Member States
having removed universal service obligation for payphones, while others had taken 'different approaches to
broadband access'.

How to build a ubiquitous EU digital society, Study for the European Parliament, November 2013
This comprehensive study20 undertaken for the Parliament's ITRE Committee looked at the regulatory framework
from an ex post perspective, 10 years after its enactment. Completed shortly after the publication of the Connected
Continent Proposal, the study also put forward a set of recommendations for the future. The report confirmed the
benefits of the framework in terms of fostering competition in the electronic communications market; however it also
underlined perennial fragmentation across the EU,21 stressing that such fragmentation was particularly problematic
for services with a greater cross-border dimension. According to the authors of the study, the existing set of rules and
the often different regulatory approaches followed by NRAs have to a certain extent contributed to this result.

One of the elements that emerged as particularly problematic since the entry into force of the regulatory framework
was the subsequent addition of ad hoc measures to the original set of rules without a systematic guarantee of
coherence between provisions. In the course of time, this has eroded the clarity and legal certainty pursued by the
framework. One of the key elements raised in the report was the possibility of further reducing the number of
'relevant markets' subject to ex ante regulation. The consultants voiced doubts as to the real feasibility of further
reducing the current list and indicated a re-orientation towards 'limiting ex ante regulation to enduring areas of
market failure'22 as a preferable course of action. The study also brought to the fore the inherent tension between
some of the framework's objectives (e.g. the trade-off between static and dynamic efficiency). Finally, the analysis
also looked at institutional issues, ways to maximise the input provided by the Body of European Regulators for
Electronic Communications (BEREC), and the consistency delivered by the institutional architecture of the regulatory
framework. The overall recommendations of the study are summarised below.
1. Change the framework to specify regulatory measures in legislation for aspects of regulation where harmonisation matters.
2. Streamline the role of the Commission and BEREC towards judging exceptions rather than enforcing common rules.
3. Allow a one year extension to the term of the rotating BEREC chair. Provide for a greater presence for BEREC in Brussels.
4. Revise the directives to simplify authorisation for pan-European operators.
5. Consider phasing out universal service altogether to rely on state aid plus measures to support end-users directly.23

6. Evaluate an integrated approach to capping (1) retail roaming rates, (2) intra-EU call charges, and (3) termination rates.
7. Consider whether certain services would be better regulated through symmetric regulation rather than a full SMP analysis.
8. Evaluate the implications of joint dominance for 'significant market power' (SMP)24 regulation.
9. Mandate condition and harmonise approach in market analysis for key wholesale inputs in pan-European business services.
10. Propose standardised conditions for key wholesale inputs for residential broadband (e.g. virtual unbundled local access).
11. Make limiting sector-specific regulation to areas of market failure the stated goal rather than phase-out.
12. Ensure that policymakers support proposed network neutrality provisions, and enact them so that consumers are informed

and can switch providers.
13. Amend universal service and consumer rights directive to contractualise service quality standards and improve switching.
14. Enact a regulation to achieve the key purposes of the Commission's spectrum management proposals.
15. Fast-track priority measures through separate regulations; review roaming/calls measures; and address remaining issues

through a root and branch review of the regulatory framework.
16. Ensure that European competition policy remains tolerant of cross-border mergers.
17. Ensure that policy-makers consider the target profitability of network operators and implications for single Member State merger decisions.

Source: Author elaboration on the study, pp. 188-195

20 PE 518.736.
21 On the question of market fragmentation, see Pelkmans, J. and Renda, A., Single eComms market? No such thing... CEPS Policy
Brief 231, 2011.
22 PE 518.736, p. 31.
23 On this point, see the companion study 'Entertainment x.0 to boost broadband deployment' also commissioned by the European
Parliament, October 2013.
24 SMP is a concept equivalent to 'dominance' in competition law. Under the regulatory framework, NRAs use SMP together with
other criteria to establish whether ex ante regulation is needed in a given market.

http://bookshop.europa.eu/en/how-to-build-a-ubiquitous-eu-digital-society-pbBA0313629/?CatalogCategoryID=zQoKABstlL0AAAEjCpEY4e5L
https://www.ceps.eu/system/files/book/2011/02/PB No 231 Pelkmans %26 Renda on Single eComms Market.pdf
http://bookshop.europa.eu/en/entertainment-x.0-to-boost-broadband-deployment-pbBA0213338/
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Study on the Evaluation of BEREC and the BEREC Office – 201225

BEREC was officially established in 201026 and its administrative support (the BEREC Office located in Riga, Latvia)
started operating in full autonomy in October 2011.27 Funded by the European Commission, the external evaluation
of BEREC and the BEREC Office aimed at establishing whether the organisation had achieved its intended objectives.28

The study also assessed BEREC's achievements and added value, and took a closer look at the agency's working
practice and the management of its work programme. It was prompted by a legal requirement in the BEREC
Regulation (Article 25) asking the Commission to report on the functioning of the organisation within three years from
the start of operations.

In terms of methodology the study drew on a review of literature, interviews, data collection via an online survey, and
two case studies on the Article 7/7a procedure and on NGA networks. The findings presented below should be read
keeping in mind that both BEREC and the BEREC Office had only been operating for a limited period of time when the
external evaluation was undertaken. In addition, because of the lack of long term data, most information had to be
collected from different stakeholder groups, often holding diverging views on the role and performance of BEREC . The
evaluation covered the following criteria: efficiency, effectiveness, coherence, impact, relevance and value added.29

Figure 2 below illustrates BEREC's structure and its relationship with the BEREC Office and is reproduced in this
briefing in order to provide a clearer context for the findings of the evaluation.

Figure 2: BEREC's organisational structure

Source: BEREC's website30
25 PWC (2012), ‘Study on the evaluation of BEREC and the BEREC Office’.
26 Note that prior to the establishment of BEREC, the European Regulators Group (ERG), gathering the Heads of EU NRAs had
already existed since 2002. As an advisory group to the Commission, the ERG's role was essentially to foster consultation,
cooperation and coordination among NRAs. Decisions were normally taken by consensus and thus often the result of compromise.
For the institutional evolution from the ERG to the European Electronic Communications Market Authority (EECMA) initially
proposed by the European Commission, to BEREC, see PWC (2012) pp. 18-19; for a comparison between the ERG and BEREC, see
pp. 20 and 51.
27 As explained in the external evaluation, BEREC and the BEREC Office are two separate organisations. BEREC is in fact a platform
of NRAs, it has no legal personality but possesses decision-making powers. The BEREC Office, meanwhile, has legal personality and
is an EU body tasked with a supporting function.
28 The BEREC Regulation (Articles 2 and 3) outlines BEREC's general role and objectives: 1) contributing to the development of an
internal market for eCommunications networks and services; 2) supporting the work of NRAs, and 3) contributing to the protection
and consumer empowerment of EU citizens.
29 See PWC (2012), pp. 28-29 for a detailed presentation of each criterion. The evaluation also contains an 'internal evaluation of
the BEREC Office' drawing on data collected from those who work there, thus allowing  an interesting comparison between
insiders' and outsiders' views on the functioning of the organisation.
30 Berec.europa.eu, last accessed 24 June 2016.

http://www.berec.europa.eu/
http://www.berec.europa.eu/eng/berec_office/tasks_and_role/
https://ec.europa.eu/digital-single-market/en/news/study-evaluation-berec-and-berec-office
http://www.europarl.europa.eu/registre/docs_autres_institutions/commission_europeenne/com/2007/0699/COM_COM(2007)0699_EN.pdf
http://berec.europa.eu/
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The report confirmed the perceived relevance and added value of both organisations. One of the clear positives to
emerge from the evaluation and also widely recognised among stakeholders was the contribution and valuable
support provided by BEREC in the Article 7/7a procedure.31

In terms of effectiveness, BEREC's performance was also defined as a success. Efficiency on the other hand seemed to
be one of the weak points (note that BEREC has no own resources, while the BEREC Office has financial autonomy),
and BEREC's resources were found to be under strain when compared to the workload of the organisation. In this
context, better use of the BEREC Office was highlighted as a potential solution to mitigate this problem. According to
the evaluation, the main beneficiaries of BEREC's work since its creation had been the European Commission and the
NRAs; in contrast the impact on the broader stakeholder community appeared more mixed, as explained below. The
evaluation also explained that this discrepancy had been noted and pointed to some signs that the issue was being
addressed.

The evaluation provided a series of detailed recommendations on the overall functioning of the two organisations and
on interinstitutional arrangements between BEREC, the BEREC Office and the relevant community of stakeholders.
The most notable areas for improvement singled out by the evaluation concern:
 The independence of BEREC from the NRAs. While independence from the EU Institutions and industry

stakeholders is guaranteed by the organisation's statute, the relationship with NRAs appeared more complex.
This point is important as it should not be forgotten that one of the main drivers behind the creation of
BEREC was to provide a single market perspective on the eCommunications sector.

 The evaluation also recommended finding a balance between BEREC's advisory and support functions, which
would strengthen BEREC's added value and impact. In this respect, the evaluation found that not all NRAs
agreed on the actual scope of BEREC's advisory function, with some national regulators and, more
importantly, EU institutions seeing BEREC's input on policy issues as a potentially useful contribution, while
other NRAs believed that policy advice would fall outside the organisation's remit.

 The evaluation stressed the importance of improving external communications (e.g. on feedback to industry
stakeholders regarding how their input was taken into account) and the quality of some of the output (e.g.,
consistency, language).

 It also recommended improving the management of the annual work programme and BEREC's overall ability
to prioritise tasks. The evaluation found that the number of ad hoc requests from the Commission that were
not initially included in the work programme risked putting BEREC's resources and ability to meet requests
under strain. Addressing this problem would improve the efficiency, coherence and effectiveness of both
BEREC and the BEREC Office.32

 The evaluation also called for clarification and better use to be made of the BEREC Office support function,
which is not only administrative but also professional. While the professional support provided by the BEREC
Office was difficult to evaluate, the report seemed to imply that this particular role was at risk of being
marginalised, in the absence of greater clarity on expectations in the future.

 Finally, the evaluation suggested reducing the number of Expert Working Groups (see Figure 2) to improve
their relevance.

Article 25 of the BEREC Regulation requires the European Parliament to react to the evaluation. In its Opinion
2013/2053, the Parliament deemed the findings of the evaluation to be generally balanced and relevant, and called
for improvements and optimisation in the use of BEREC and of the BEREC Office resources, in prioritising tasks, and in
external communication, particularly with stakeholders. Noting that BEREC is the smallest EU agency, it also called for
the organisation and for national NRAs to be given adequate resources to perform their duties. The Parliament
recalled the importance of BEREC's independence, including from EU institutions in future proposals on the agency's
scope and mission. The importance of having independent NRAs also at national level was stressed. The Parliament
recommended a better definition of the agency's role, particularly from NRAs. It also called for BEREC's responsibilities
to be broadened, given its central role in fostering an internal market perspective. The Parliament put forward
suggestions for improving the functioning of BEREC, including a call for a clearer and more accountable definition of
objectives in the annual work programme and regular reporting on progress in achieving those objectives. Finally it
called for formalisation of the Independent Regulators Group and raised the issue of the agency's location.

31 For a full description of the procedure see PWC (2012), pp. 49-50 and the case study in Section 4.
32 For further details on the latest developments to address shortcomings highlighted by the evaluation, see the presentation by
BEREC's Chair Wilhelm Eschweiler to the ITRE Committee-Working Group on the Digital Union. See also the BEREC Strategy 2015-
2017.

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2013/2053%28INI%29&l=en
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2013/2053%28INI%29&l=en
http://www.berec.europa.eu/files/document_register_store/2016/6/BoR_%2816%29_123__BEREC_Chair_presentation_ITRE_meeting.pdf
http://berec.europa.eu/eng/document_register/subject_matter/berec/annual_work_programmes/4785-berec-strategy-2015-2017
http://berec.europa.eu/eng/document_register/subject_matter/berec/annual_work_programmes/4785-berec-strategy-2015-2017
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3. European Parliament activities
The European Parliament has reiterated on many occasions33 the importance of completing the EU DSM and has put
forward suggestions for reforming existing rules to achieve this result. Its response to the Connected Continent
proposal touched directly on the ongoing process of evaluating and reviewing the regulatory framework.

European Parliament Legislative Resolution of 3 April 2014 on the Connected Continent proposal
In its reaction to the Commission's proposed legislative package on the Connected Continent, the European
Parliament called not least for a thorough review of the existing framework for eCommunications. This review should
be based on an ex-post evaluation of the framework's impact since 2009, a full consultation of stakeholders and an ex-
ante impact assessment of the 'expected impacts of the proposals emanating from the review'. It also asked for the
legislator to be given enough time to properly analyse and debate the results of these assessments. The call for an
evaluation of the framework had already been made in a previous Parliament Resolution on the Implementation
Report on the regulatory framework for electronic communications.

Members' questions
Written question by Francisco Sosa Wagner (ALDE, Spain), 4 September 2014
In citing the national broadband targets set by the German government in its 'digital agenda' 2014-2020 (i.e. all
households to be covered by broadband offering download speeds of at least 50 Mbps), the MEP noted that such
targets are more ambitious than the European ones for 2020. He stressed the importance of preventing a further
widening of the digital divide between Member States and asked whether the Commission was planning any
measures to improve existing EU targets and reduce the current digital divide.
Answer given by Digital Agenda Commissioner Neelie Kroes on behalf of the Commission, 10 October 2014
The Commissioner recalled that Member States had been asked to develop and operationalise national broadband
plans to meet some of the targets of the Digital Agenda for Europe. Hence some countries decided to go beyond EU-
level targets. She added that the European Commission was monitoring the situation to prevent a digital divide in
Europe. She also referred to the relevant Digital Agenda scoreboards that allow fast and ultrafast broadband
deployment in the Member States to be monitored, and noted that achieving the ultrafast broadband target of 50%
uptake by 2020 would be a challenge. In this context she recalled the instruments available to support investment in
broadband infrastructure deployment, such as the Connected Communities Initiative, the Connecting Europe Facility,
the European Structural and Investment Funds and the Broadband Cost Reduction Directive.34

Written question by Dan Nica (S&D, Romania), 31 March 2016
The MEP wanted to know whether the upcoming revision of the regulatory framework would also include the
regulation of what are referred to as over-the-top (OTT) players, and if so what kind of regulation would be envisaged
for such 'non-traditional and innovative' actors.35

Answer given by Digital Economy and Society Commissioner Günther Oettinger on behalf of the Commission, 10
June 2016
In his reply, the Commissioner explained that OTT online communication services 'are increasingly competing with
traditional telecommunication services and used by consumers as an alternative to cover their communications
needs'. This trend was also reflected in the responses to the public stakeholder consultation undertaken for the
forthcoming review of the regulatory framework. The Commission was still in the process of evaluating to what extent
sector-specific rules would be appropriate given recent market and legislative developments, including in the
horizontal legislation. These considerations would also have to be balanced with end users' and public policy interests
'which may require the extension of certain communications-specific rules to all relevant and comparable services
regardless of their mode of provision'. Similar considerations on OTTs were also being examined in relation to the
review of the ePrivacy Directive.

33 See for instance the Resolution on the Digital Agenda for growth, mobility and employment: time to move up a gear and the
Resolution on Completing the Digital Single Market.
34 On this point see also the recent answer (June 2016) from Commissioner Oettinger on MEP Dan Nica's (S&D, Romania) written
question regarding how the review of the regulatory framework could help the EU reach its connectivity targets for 2020.
35 For more information on OTTS, see the BEREC Report on OTT Services, 2016; EPRS, ‘Regulating Electronic Communications - A
level Playing field for telecoms and OTTs’,2016; and Arnold, R. and Schneider, A., OTT Services and Consumers' Communication
Behaviour in Germany, WIK Research Brief, 2016.

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2014-0281+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-454
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-454
http://www.europarl.europa.eu/sides/getDoc.do?type=WQ&reference=E-2014-006577&language=EN
http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2014-006577&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?type=WQ&reference=E-2016-002581&language=EN
http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2016-002581&language=EN
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2013/2593%28RSP%29&l=en
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2012/2030%28INI%29&l=en
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bE-2016-002580%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bE-2016-002580%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN
http://berec.europa.eu/eng/document_register/subject_matter/berec/reports/5751-berec-report-on-ott-services
http://www.wik.org/fileadmin/Studien/2016/OTT_Study_ENG.pdf
http://www.wik.org/fileadmin/Studien/2016/OTT_Study_ENG.pdf
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Written question by Sabine Verheyen (EPP, Germany) 18 April 2016
Citing the case of SMSs sent from Germany to Belgium that were not transmitted owing to 'differences in delivery
procedures' while the sender was still being invoiced for the service,36 the Member stressed how cross-border
communication, a pillar of the Single Market, did not seem to be working here. She therefore asked the Commission
whether the example described should be considered compatible with existing telecommunications rules and how the
Commission intended to proceed if such a case were to be considered an infringement. Finally, the Member also
wanted to know why incompatible delivery methods were still permitted in the EU.
Answer by Günther Oettinger on behalf of the Commission, 17 June 2016
The commissioner stressed that the protection of consumers is a central element of the regulatory framework for
eCommunications. Appropriate safeguards in terms of ensuring that consumers receive the services they have
subscribed to and get compensation 'if contracted service quality levels are not met' are provided by the Universal
Service Directive (USD). Regarding the MEP's example, the Commissioner agreed that the services should not be paid
for, but also recalled that – under the regulatory framework – the Commission does not have the power to intervene
in individual cases. The USD requires that the Member States 'ensure that transparent, non-discriminatory, simple and
inexpensive out-of-court procedures are available for dealing with unresolved disputes between consumers and
operators'. He therefore suggested that in the case under examination the customer should the competent NRA,
should a suitable solution not be found directly with the operator. Finally, the Commissioner recalled that companies
are free to choose which technology they intend to use for the delivery of their services, as this is part of 'their
freedom to conduct business'.

4. European Commission stakeholder consultations
The public consultation held by the European Commission between 11 September and 7 December 2015 was
organised to support the REFIT evaluation of the regulatory framework. The new regulatory framework is expected to
be published together with a proposal to review existing rules in the second half of 2016. The 218 consultation
questions aimed at evaluating the overall performance of the current framework37 gathering feedback on specific
issues, such as network access regulation, spectrum management and wireless connectivity, sector-specific regulation,
universal service and institutional aspects. The European Commission received 244 responses from different groups of
stakeholders, including different types of network and service provider as well as consumer organisations. BEREC's
contribution and the input of the Radio Spectrum Policy Group (RSPG) also fed into the debate, together with the
feedback received by the Commission during a public hearing on the review.38 The Commission considered the overall
set of responses to be balanced, as input was received by stakeholders 'affected by the policy, those who have to
implement it and those who have generally a stated interest in the policy.'

The importance of good connectivity as a driving force for achieving a digital economy and society was confirmed by
the consultation. In this respect, responses seemed to indicate that regulatory adjustments to the current framework
would be needed to foster infrastructure deployment 'in line with future needs'.39 Responses also highlighted the
framework's effectiveness in fostering competition in the market and (although views were less homogenous on this
point) the promotion of EU citizens' interests. On the other hand, views on the framework's contribution to the
creation of a single market for electronic communications were more mixed. According to consultation responses,
efficiency appeared to be a weak point of the framework, with incumbents judging the overall costs imposed by the
existing rules as being in excess of the benefits achieved. Alternative operators held the opposite view, although some
also pointed to a series of unnecessary burdens, including cost duplication for public authorities. The relevance of the
framework was confirmed by the consultation, as views converged on the fact that ex ante regulation is still needed to

36 Various complaints on contractual terms not being respected and other violations of consumer protection provisions of the
regulatory framework have been received by the European Parliament's Citizens Enquiries Unit (Ask EP) or have been the topic of
individual petitions to the European Parliament (e.g. Petition No 0547/2015 on protecting consumer rights in the area of
telecommunications).
37 See for instance questions 4 to 19 of the consultation on the extent to which the regulatory framework has contributed to the
achievement of various policy objectives such as competition, the internal market, citizens' interests, and so on.
38 Further details on respondents and on the results of the consultation can be found in the synopsis report published by the
European Commission in April 2016. Respondents were distributed as follows: electronic communications network or service
providers (28%), businesses (22%), other public authorities and bodies (7%), government authorities (6%), national regulatory
authorities (5%), consumer or user associations (5%), private individuals (6%). 24% of respondents identified themselves as
belonging to the 'other' category; some national regulatory authorities and internet providers also reacted to the consultation, but
in very small proportion compared with other types of respondent. Individual consultation responses are available here.
39 Synopsis report, p. 4.

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bE-2016-003089%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN
http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2016-003089&language=EN
https://ec.europa.eu/digital-single-market/en/news/public-consultation-evaluation-and-review-regulatory-framework-electronic-communications
http://berec.europa.eu/eng/document_register/subject_matter/berec/opinions/5577-berec-opinion-on-the-review-of-the-eu-electronic-communications-regulatory-framework
http://berec.europa.eu/eng/document_register/subject_matter/berec/opinions/5577-berec-opinion-on-the-review-of-the-eu-electronic-communications-regulatory-framework
http://rspg-spectrum.eu/wp-content/uploads/2013/05/RSPG16-001-DSM_opinion.pdf
https://epthinktank.eu/author/epanswers/
https://ec.europa.eu/digital-single-market/en/news/full-synopsis-report-public-consultation-evaluation-and-review-regulatory-framework-electronic
https://ec.europa.eu/eusurvey/publication/TelecomFrameworkReview2015
https://ec.europa.eu/digital-single-market/en/news/full-synopsis-report-public-consultation-evaluation-and-review-regulatory-framework-electronic
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maintain competition and 'full duplication of network infrastructure is not realistic'.40 Support for continuation of the
framework emerged also in responses pertaining to the framework's EU added value. To various degrees, all
categories of respondent were in favour of some form of deregulation in comparison with the present situation,
however no one supported the complete removal of ex ante regulation in the sector.

On network access and interconnection views were somewhat predictably split between incumbents on one side and
players 'whose business model predominantly relies on access' and broadcasters on the other. The former (and
several mobile operators) called for a revision of current rules to ensure greater predictability and a regulatory climate
more favourable to investments in Next Generation Access networks than the approach of promoting competition
downstream (also known as the 'ladder of investment' approach).41 Alternative operators on the other hand recalled
the benefits in terms of competition, innovation and investment brought about by the framework and stressed that
'with the ongoing shift to NGA networks the need for SMP-based regulated access to broadband networks will remain
acute' and evoked the risk of concentration and re-monopolisation in broadband markets should a light regulatory
approach be chosen to foster investment. The regulators that responded to the consultation also agreed on the
framework's positive impact on investment-promoting competition; they were however in favour of greater flexibility
to make existing rules more 'pro-investment',42 particularly as regards access obligations to high-capacity networks. A
comparable split among respondents was also observable in feedback on access products, interconnection and the
treatment of legacy copper networks.

As regards respondents' view on spectrum policy, there was a convergence of opinions on the importance of having
more flexibility for future access to and use of spectrum. Industry respondents appeared to be generally supportive of
a more coordinated approach to spectrum management, not least because of the positive effects on certainty and
incentives to invest in 'new wireless and mobile communications including 5G'.43 National authorities highlighted the
results achieved to date in terms of technical harmonisation and indicated that greater coordination should be
'bottom-up and voluntary'. Views were also split on spectrum assignment procedures and conditions. Various
operators stressed the direct impact that assignment conditions have on investment and business decisions and called
for greater harmonisation. Conversely, Member States, broadcasters and alternative operators associations recalled
the importance of national specificities. Member States also rejected full harmonisation in spectrum management,
while being potentially open to a sort of 'peer review of national assignment plans as well as a certain level of
harmonisation or approximation of conditions and selection processes'.44

The need for an overhaul of the present universal service regime was expressed by a sizeable share of respondents,
essentially because of the significant changes in market conditions since the introduction of universal service
provisions. Conversely, views sharply differed on the perceived efficiency and effectiveness of universal service, with
Member States and regulators holding a positive view and considering the existing approach as coherent, while
operators reported a lack of coherence and little or no impact at all. Views also diverged as regards the scope of
universal service and in particular the issue of whether broadband should be covered by universal service obligations.
Various respondents were not convinced that universal service would be the right instrument for that purpose; even
those favouring broadband inclusion also noted that the decision to do so should remain at the national level, owing
to differing conditions across the EU. The question of universal service financing also elicited a variety of views:
operators and associations were in favour of using public funds, others instead considered a mix of industry and public
funding as acceptable, provided all players concerned contribute.

As regards institutional issues, the consultation required respondents to provide feedback on NRAs and their
independence, on BEREC, the European Commission and the RSPG. Perceptions on NRA independence were generally

40 Synopsis report, p. 3.
41 On this point and on the need to adapt a framework originally designed for copper-based networks to the reality of fibre-based
infrastructure and the deployment of Next Generation Access Networks, see Briglauer, W., Cambini, C. and Grajek, M., Why is
Europe lagging on next generation access networks?, Bruegel Policy Contribution 2015/14, September 2015. For more details on
the 'ladder of investment' approach, see Cave, M., Encouraging infrastructure investment via the ladder of investment,
Telecommunications Policy (30)3, 2006, pp. 223-237.
42 Similar views were also expressed by Member States and public authorities that responded to the consultation.
43 Synopsis report, p.7.
44 Synopsis report, p. 9. Note that the consultation touches on many additional aspects including refarming (i.e. the reallocation of a
spectrum band/frequency range from one application/licensed service to another to improve efficiency), the possibility for end-
users to share access to their Wi-Fi connections, public protection and disaster relief (PPDR).

http://bruegel.org/2015/10/why-is-europe-lagging-on-next-generation-access-networks/
http://bruegel.org/2015/10/why-is-europe-lagging-on-next-generation-access-networks/
http://www.sciencedirect.com/science/article/pii/S0308596106000164
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positive. Yet, only just over half of contributors deemed that a sufficient degree of coherence across the EU had been
achieved in the application of the framework. Views on BEREC and particularly on its involvement in specific dossiers
such as the Article 7 procedure and the roaming regulation were positive. Only a few incumbents indicated that BEREC
had not met its intended objective of favouring harmonisation across the EU and had 'a tendency to support over-
regulation'. Views also converged on the fact that institutional arrangements and procedures linked to Article 7 could
be streamlined. The RSPG received wide support, and some called for it to be given a status similar to BEREC's. In
terms of potential revisions to the existing institutional set-up, opinions diverged regarding the distribution of
competences between BEREC, the Commission and the NRAs. There seemed to be no appetite however for the
creation of an EU agency with regulatory decision-making powers in the sector. Other additional organisational
improvements such as making the mandate of the BEREC Chair renewable were also put forward. Respondents also
recalled the importance of NRA independence and the need to ensure that these organisations receive adequate
resources to perform their duties, without political interference.

The consultation touched on several other points. Worth noting was the debate on how the ongoing review of the
framework should balance sector-specific regulation with a move to more horizontal legislation in the area of
consumer protection. The question of whether to change the definition of 'electronic communications services' was
also raised. Such a change would have direct implications in terms of the applicability of rules to market players that
are not currently covered by the regulatory framework. In a context of fast-paced technological change, some deemed
that the scope of current rules does not fully reflect market realities and that rules should apply also to OTT players
and cable operators. Various national administrations and the telecommunications sector in general favoured this
approach, while some national governments, broadcasters and cable operators held the opposite view.

5. European Economic and Social Committee and Committee of the Regions

The European Economic and Social Committee (EESC) commented on ongoing efforts by the Commission to reform
existing telecommunications rules in its Opinion on the Digital Single Market Strategy of December 2015.45 It called for
the issue of the 'capacity of tier 1 and tier 2 internet communications service providers' to be addressed in view of the
exponential growth of digital traffic. The EESC also indicated that the review should strive for a balanced solution on
the question of net neutrality, indicating that when audio-visual media services are delivered on the internet,
telecommunications operators should have the freedom to meet user expectations in terms of quality and speed. The
EESC also praised the Commission's attention to consumer protection. These views were reiterated in a recent
position paper in May 2016.

In its opinion of January 2014 reacting to the Connected Continent Proposal, the Committee of the Regions welcomed
the Commission's intention to move towards a single market for eCommunications but recalled the perennial digital
divide between Member States and the need to adopt solutions that reflect the heterogeneity of situations across
Europe. The Committee also regretted the lack of public consultation of all interested parties during the preparation
of the proposal. It expressed various concerns on the proposed modifications to Directive 2002/21, because of the
significant transfer of competences from NRAs to the EU level that it would entail, in connection for instance with the
Article 7 procedure. Similar concerns were also voiced as regards proposals on spectrum management, which the
Committee rejected, recalling46 that it had already raised such concerns in the past, without receiving an answer.
Doubts on the proposal's compliance with the principles of subsidiarity and proportionality and on the choice of legal
instruments were also voiced. On the other hand the Committee warmly welcomed the Commission's approach to
roaming and to net neutrality and the rights of end-users. It shared the Parliament's concerns47 on the risks of
departing from the net neutrality principle, and put forward some specific suggestions for redrafting the proposal.

6. Conclusions
A set of legislative and non-legislative proposals to reform the regulatory framework for eCommunications is expected
in September 2016. At the time of writing this briefing, the REFIT evaluation of the current framework was still
ongoing and is likely to be published only together with the proposals. In the meantime, the results of the dedicated

45 See also the preparatory conference Digital Single Market Strategy: A new start, organised by the EESC in June 2015, and the
corresponding debriefing report.
46 Point 22 of the CoR opinion.
47 Point 42 of the CoR opinion.

http://www.eesc.europa.eu/?i=portal.en.ten-opinions.36149
http://www.eesc.europa.eu/resources/docs/digitalmarketppen.pdf
http://cor.europa.eu/en/news/Pages/telecoms-package-reform.aspx
http://www.eesc.europa.eu/?i=portal.en.events-and-activities-digital-single-market-strategy
http://www.eesc.europa.eu/resources/docs/20150728riga.docx
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public consultation held by the European Commission in 2015 confirmed the framework's overall effectiveness in
fostering competition and, to a certain extent, citizens' interests.

The relevance and EU added value of the framework were also confirmed, as stakeholders agreed that some form of
ex ante regulation of the sector would still be needed in the future to maintain competition. Conversely, the
consultation together with other studies and publications analysing the framework's implementation indicated that
results in terms of creating a true internal market for eCommunications remain mixed. In particular, market
fragmentation can still be observed and a certain degree of inconsistency in the regulatory approaches followed by
NRAs has been highlighted. Efficiency is another dimension where areas for improvement have been identified.

The structure of the framework itself remains relatively complex, and the changes in technology, business models,
infrastructure needs and market structure that the sector has witnessed in the last decade make this review
particularly challenging. Technological convergence has for instance blurred the boundaries between sectors that
were previously separated and therefore regulated through separate instruments. This has increased the potential for
overlaps and inconsistencies between legislative provisions. As a result, the reform of the framework will also have to
pursue coherence with parallel revisions of legislation under the other two pillars of the DSM, such as the ongoing
reforms of the EU copyright regime, audio-visual media services and e-commerce rules.

The forthcoming review will also have to tackle challenging questions to ensure that future rules foster the completion
of the DSM and the achievement of the DEA's goals. One of the questions to be addressed is how to balance sector-
specific regulation with the ongoing move to more horizontal legislation in the area of consumer protection. Another
issue is whether the definition of 'electronic communications services' should be changed or whether some form of
guidance on its interpretation would be needed to reflect the evolution of the market and the growing importance of
OTT players. Implementing the principle of technological neutrality in the current and fast-evolving eCommunications
landscape may also pose specific challenges for regulators, particularly when legislative and regulatory choices that
could impact future investment decisions or emerging services or technologies are at stake. Finally, the institutional
architecture underpinning the framework and the issue of how to secure optimal use of BEREC and the BEREC Office
will also have to be addressed.
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European Parliament, European Commission proposal on a European single market for electronic communications and
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