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SUMMARY

In February 2016, Supreme Court Justice Antonin Scalia passed away, vacating a
position on America’s highest court. That quickly focused American political discussion,
in the midst of a heated Presidential campaigning season, on his possible replacement.
The appointment of Supreme Court Justices is broadly depicted in Article II of the
US Constitution as a process in which the President chooses a candidate but the Senate
provides its 'advice and consent' on the nominee. The Republican-controlled Senate
argued that President Obama should leave the nomination process to the next
US President. Obama, meanwhile, affirmed his intention to fulfil his constitutional duty,
and indeed on 16 March he put forward a nominee. The debate reflects an appointment
process that is to a certain extent a bargain between the executive and legislative
branches, framed by Constitutional norms and political considerations.

From a procedural point of view, the process can be divided into two stages, the initial
nomination phase, for the executive, and the subsequent confirmation phase,
dominated by the legislative. Although the President maintains considerable discretion
in choosing a candidate, many issues are taken into consideration before he or she
submits the formal nomination. Some factors include the nominee’s professional
competence and political affiliation, and the overall balance of the nine-member court
in terms of the geographic, socio-ethnic, or religious backgrounds of the justices.
Once the nominee is formally submitted to the Senate, the Judiciary Committee vets the
nominee and organises public hearings. The Committee scrutinises the nominee's
background closely, asking them to provide extensive professional and personal records
which may support or cast doubt on his or her ultimate confirmation. After
recommendation by the Judiciary Committee, the full Senate debates and ultimately
votes on the nominee's confirmation.



EPRS Appointment of US Supreme Court Justices

Members' Research Service Page 2 of 8

Background
Composed of nine judges or 'Justices', the Supreme Court of the United States (SCOTUS)
takes decisions setting legal precedents that help shape the backbone of America's legal
system. The highest court in particular holds the powerful tool of judicial review1 which
allows it to declare a law or executive action in violation of the Constitution, making the
Supreme Court a major check on the power of both the Congress and the White House.
Over time, the number of seats on the court
has changed by acts of Congress, with the
current nine-seat formation introduced
following the American Civil War (1861-1865).
The US Constitution provides for the
appointment for life of a Justice of the
Supreme Court2 as a method of ensuring the
independence of the Court from other
branches of government. Article II of the
Constitution, the 'appointment clause', further
specifies that the President is responsible for
appointing new Justices with the approval of
the Senate.3 The lack of detail in the
Constitution relating to the Senate’s role has
led to the evolution of historical practices that
the Senate has partially codified in the Standing Rules of the Senate and in the rules of
its Judiciary Committee.

The significant judicial power wielded by a Justice and the ideological tone of the
nomination process can make the appointment process highly contentious, as recently
exemplified by the political debate following the unexpected death of Justice Antonin
Scalia in February 2016. The nomination process following Scalia’s death turned into a
polarised political debate, in particular since the next Justice could determine the
ideological balance of the Court and because the vacancy coincided with the
presidential electoral season. It is worth mentioning, however, that according to recent
polls the nomination of a Supreme Court Justice ranks low in citizens' minds when
discussing presidential elections. Instead the state of the US economy, health care and
immigration remain the main concerns of American voters.

Presidential nomination
Following the position of Justice of the Supreme Court being vacated,4 the
US Constitution instructs the President to put forth a candidate to the Senate for its
consent. Historically, the length of time it has taken a President to nominate a candidate
has varied greatly. Presidents such as Ronald Reagan and George HW Bush nominated
candidates days after a position was vacated, while Bill Clinton waited 87 days before
announcing his nomination of Ruth Ginsburg.5 Prior to official nomination, a President
may keep candidates names secret or make the process public in order to receive
congressional and popular feedback.

An executive may consult the Senate before formal nomination, though the extent to
which Presidents consult the body ahead of nomination varies significantly. Doing so
may help the President collect support for a prospective nominee, supply the White
House with constructive criticism of the candidate, or open the possibility of an

Composition of the US Supreme Court, as of
February 2016, and President who appointed:
John Roberts (Chief Justice) | George W Bush
Anthony Kennedy | Ronald Reagan
Clarence Thomas | George HW Bush
Ruth Bader Ginsburg | Bill Clinton
Stephen Breyer | Bill Clinton
Samuel Alito | George W Bush
Sonia Sotomayor | Barack Obama
Elena Kagan | Barack Obama
Vacated* by Anthony Scalia | Ronald Reagan
*deceased 13 February 2016
President: Republican | Democratic

http://www.uscourts.gov/about-federal-courts/educational-resources/about-educational-outreach/activity-resources/about
http://www.rules.senate.gov/public/index.cfm?p=RulesOfSenateHome
https://www.judiciary.senate.gov/about/rules
http://www.huffingtonpost.com/entry/supreme-court-obama-poll_us_56c75ebde4b041136f16d423
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alternative nominee. The President may also informally seek input from officials from
their administration, members of the House of Representatives, interest groups, the
media, sitting Justices, or outsiders with expertise on the subject.

Candidate qualifications
Although the Constitution does not specify qualifications for Supreme Court Justices,
the President takes into account multiple factors when considering a nominee.
Undoubtedly, the executive searches for a candidate that meets the high professional
qualifications (mastery of the law, high respect of the US Constitution, past experience
in lower courts, etc.) needed for the nation's highest judicial position. Although there is
no rule requiring a Justice to be a lawyer, de facto, most Supreme Court Justices have
formally graduated from law school. Most recent candidates have been US Circuit Court
judges, though others have been former state judges, executive branch officials, private
practitioners, or members of Congress. In addition to an individual’s professional
background, a President considers an individual’s ideological convictions as an element
of major importance.6 A President usually seeks a candidate that shares similar
ideological convictions in order that they decide cases in a way that is consistent with
the executive's policy preferences. When evaluating the political beliefs of a candidate,
however, the White House is also inclined to take into account the likelihood that the
Senate confirms the candidate.

A President may consider gaps in the court's composition in terms of geographic origin,
socio-ethnic background, gender, or religion as factors in the decision as well. Barack
Obama's choice of Sonia Sotomayor in 2009, for instance, was considered a milestone
due the jurist's Hispanic heritage.7 Age might also be a criterion to consider as a young
nominee is likely to remain on the Court for longer, thus ensuring long-term alignment
with the President’s political stance. The time at which a seat is vacated may play an
additional role, especially if it occurs during presidential election, as is the case today.

Senate advice and consent
The Senate Judiciary Committee
Although not mentioned in the Constitution, historical practice since the 19th century
has determined that the Senate's Judiciary Committee8 reviews the President's
candidate through an investigation and hearings. According to the Congressional
Research Service, three phases can be identified in the committee’s evaluation since its
routine emerged in the 1960s: a pre-hearing phase, public hearings and a committee
decision on recommending the candidate to the full Senate.9

During the pre-hearing phase of the process, the Committee sends out an extensive
questionnaire asking the nominee to summarise and report volumes of information
related to their employment record, publications, and other professional and private
information. Using the answers to the questionnaire and other sources, the Committee
scrutinises the candidate's professional past, examines organisations he or she has been
employed by, and looks into the individual's record in order to determine the quality
and nature of the nominee's work. As the Committee's investigation proceeds, the
Federal Bureau of Investigation (FBI) and American Bar Association’s (ABA) Standing
Committee on the Federal Judiciary conduct their own respective investigations.

The organisations relay their results to the Committee. Specifically, the FBI carries out a
private background investigation, including an inspection of personal financial affairs,
while the ABA provides the Committee with an impartial evaluation of the nominee’s

https://www.judiciary.senate.gov/
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professional qualifications, ranking them as 'well qualified', 'qualified' or 'not
qualified'.10

During the public hearings, Senators question the nominee and may expose the
strengths or weaknesses they perceive in a candidate; others may enter the hearing
undecided, and use it to evaluate the nominee. Members, for instance, may ask about
the individual's legal qualifications, private background, their interpretation of the
Constitution, or judgements he or she has made on major social and political issues. The
Committee may also invite outside individuals to give public testimony during the
hearings; for instance it is common practice to invite the ABA to do so.

The Committee may supplement the public hearings with a closed hearing to bring up
points related to the confidential part of the investigation. Following the extended
procedure, the Committee 'reports' the nominee, or brings the candidate to the full
Senate with a positive, negative, or no recommendation. Although, in theory, a majority
in the Committee may block the candidate's nomination, it is established practice to
report all candidates for the full Senate to make a final decision.11 An unfavourable or
no recommendation by the Committee, however, is typically followed by the same
pattern in the full Senate. The full Senate also reserves the option to send a reported
nominee back to Committee in order to further scrutinise the candidate or stall the
confirmation.

The full Senate
Once the President's candidate is reported by the Judiciary Committee, the full Senate
debates the candidate. Before the Senate deliberates, the presiding officer may set a
time limit or schedule a specific date for the vote in order to avoid a filibuster.12

Although Senators use varying criteria to evaluate the nominee, they mainly coincide
with criteria used by the Judiciary Committee. Once the debate concludes, the Senate
moves to a vote. Senators reply individually to the question: 'Will the Senate advise and
consent to this nomination?'. Since 1967, the Senate has held the vote in a roll-call13

format, and as of 1991, Senators are also requested to stay in the chamber for the
duration of the vote due to its importance. A quorum of presences is required14 and a
nominee can be confirmed by a simple majority of Senators.

After the Senate vote
If the Senate approves the nominee, a resolution of confirmation is sent to the
President who signs a document, known as a 'commission', officially appointing the
candidate to the Supreme Court. The signed commission is then transmitted to the
Justice Department where it is engraved with the date of appointment, reflecting the
day the President officially signs the commission. Once the Justice Department sends
the commission to the appointee, the latter begins his or her service, after taking both
judicial and constitutional oaths.15

Meanwhile, if the Senate does not approve the nominee, a resolution of disapproval is
sent to the White House.
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Figure 1: Steps towards the appointment of a Supreme Court Justice

Source: EPRS own elaboration.

Recent developments in the US
Following the death of Antonin Scalia, members of the Republican party started
objecting to a Justice nomination by the current US President. Democrats on the other
hand underlined that blocking a nomination would leave the Court unable to deal with
many politically sensitive cases for almost a year (the new US President will only take
the oath of office in January 2017). It appears that Republicans in the Senate have

http://www.brookings.edu/blogs/fixgov/posts/2016/03/03-mcconnell-scalia-congress-options-hudak-reynolds
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Figure 2: Six Supreme Court Justices nominated during a
Presidential election year

Source: The Mendoza line. N signifies official nomination, C signifies
confirmation and W signifies withdrawn from Senate consideration.

basically three options to consider: either block the nomination entirely, consider the
nominee but vote against him or her at a later stage, or let the nomination process
proceed as normal. Underlying the debate is the political reality that the Scalia vacancy
gives President Obama the chance to establish a liberal majority on the court. The press
in the US speculated extensively about who could be considered as a possible nominee.
To fully understand the stakes of the nomination process, one should also consider the
increasingly visible role that the Supreme Court plays in setting federal policy.

In the past, the Court has ruled on sensitive issues involving major political and societal
controversies including civil rights, privacy, abortion, same-sex marriage, and, most
recently, Obama’s landmark Clean Power Plan.

Because the US Constitution does not provide much detail on the Justice appointment
process, much discussion has addressed historical practice and the respective authority
of the President and Senate.

To substantiate their opposition
to nomination, critics evoke a
standard practice16 according to
which Supreme Court nominees
are not nominated and
confirmed during a presidential
election year. Supporters,
meanwhile, maintain that the
practice cannot be considered
precedent as it was never
formalised as Senate procedure
according to Congressional
historical records since 1900. In
fact, a number of nominations
have taken place during
presidential years.

Although the Senate has held
its ground on the nomination
issue, Obama repeatedly
affirmed his intention to fulfil
his constitutional responsibility.
With a number of controversial
cases on immigration and
abortion soon to be ruled,
Obama is faced with a

far-reaching decision, as a new Justice could shift the Court’s ideological balance for the
forthcoming years. Despite the risk of political confrontation, the White House
confirmed its intention not only to select an eminently qualified candidate but also one
that 'recognizes the limits of the judiciary’s role' and considers peoples’ lives, as
opposed to mere intellectual exercise, when making decisions.

In fact, on 16 March, President Obama nominated Merrick Garland. In 1997, Garland
was appointed to the US Court of Appeals for the District of Columbia Circuit by
President Bill Clinton and confirmed by a large majority in Senate with a vote of 76-23.
Most recently, in 2013, he became chief judge of the same court. Although Garland has

https://www.washingtonpost.com/graphics/politics/scotus-nominees/
http://www.europarl.europa.eu/RegData/etudes/ATAG/2015/565878/EPRS_ATA(2015)565878_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/ATAG/2016/577989/EPRS_ATA(2016)577989_EN.pdf
http://www.grassley.senate.gov/news/news-releases/grassley-statement-death-supreme-court-justice-antonin-scalia
http://www.grassley.senate.gov/news/news-releases/grassley-statement-death-supreme-court-justice-antonin-scalia
http://www.scotusblog.com/2016/02/supreme-court-vacancies-in-presidential-election-years/
https://www.whitehouse.gov/scotus
http://themendozaline.org/post/139322221114/during-a-presidential-election-year-6-supreme
http://www.scotusblog.com/2016/02/a-responsibility-i-take-seriously/
https://www.whitehouse.gov/the-press-office/2016/03/16/background-judge-merrick-garland
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delivered his responses to a standard questionnaire, the Judiciary Committee is yet to
schedule a hearing, despite Obama arguing the Senate has a duty to vote on his
nominee.

Even if the Republican majority in the Senate decides to consider a nominee that the
President has advanced, nothing prevents the same Senate from effectively putting the
process on hold by using the procedural tools at its disposal (including hearings,
requests for additional information, and the vetting process) while respecting its
constitutional duties. It is difficult to say how long the process could take. History
demonstrates that there has been great variation in the length of time from official
nomination to the final vote in the Senate.

Figure 3: Calendar days from formal nomination to final vote in Senate (1975 to 2015)

Source: Data from CRS report.

Despite the high level of tension that often accompanies a nomination process, it is
worth mentioning that since 1790 the Senate has confirmed 91% of nominees. In the
last 60 years, the Senate has confirmed 89% of the 28 Supreme Court nominees it has
considered. Partisanship is also a very important element to consider; indeed in the 20
most recent confirmation votes, Senators voted 96% of the time to confirm nominations
made by a president of their own party, and 58% of the time to confirm nominations
made by a president of the opposing party. However, in the last 60 years the Senate has
confirmed 80% of all Supreme Court nominees (12 of 15) even when the opposing party
controlled the Senate.
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Endnotes
1 The judicial review power is not defined in Constitution but has existed ever since the Marbury v. Madison (1803)

case which established the ability of the Court to declare a legislative or executive act in violation of the US
Constitution.

2 Article III, Section 1 of the US Constitution states that: 'The Judges, both of the supreme and inferiors Courts, shall
hold their Offices during good Behaviour'.

3 Article II, Section 2, clause 2 of the US Constitution states that the President 'shall nominate, and by and with the
Advice and Consent of the Senate, shall appoint ... Judges of the Supreme Court'.

4 A Justice of the US Supreme Court can vacate office by retirement, resignation, impeachment by Congress, or
death.

5 B. J. McMillion, Supreme Court Appointment Process: President’s Selection of a Nominee, CRS, 19 October 2015,
p. 16.

6 B. J. McMillion, Supreme Court Appointment Process: President’s Selection of a Nominee, CRS, 19 October 2015, p. 7.
7 Since the start of the 20th century, Justices such as Louis Dembitz Brandeis broke ground by becoming the court's

first Jewish Justice in 1916, Thurgood Marshall its first African-American in 1967, and Sandra Day O'Connor its first
woman in 1981.

8 There are currently 20 members in the Committee, 11 members of the Republican majority party, and
9 Democrats. The ratio of majority to minority in the Committee reflects the majority to minority ratio in the
Senate.

9 B. J. McMillion, Supreme Court Appointment Process: Consideration by the Senate Judiciary Committee, CRS,
19 October 2015, p. 2.

10 B. J. McMillion, Supreme Court Appointment Process: Consideration by the Senate Judiciary Committee, CRS,
19 October 2015, p. 5.

11 B. J. McMillion, Supreme Court Appointment Process: Consideration by the Senate Judiciary Committee, CRS,
19 October 2015, p. 18.

12 Extended speech used by Senators to delay a vote, for instance on a bill. The term 'filibuster' – meaning 'pirate' –
became popular in Congress in the 1850s.

13 Each senator votes 'yea' or 'nay' when his or her name is called by the clerk, so that the names of senators voting
on each side are recorded.

14 The quorum requirement roots in Article I, Section 5, clause 1 of the US Constitution which states that: 'a Majority
of each (House) shall constitute a Quorum to do Business'.

15 Required respectively by the Judiciary Act of 1798 and Article VI of the US Constitution.
16 In that context, the alleged Thurmond 'rule' has also been mentioned. The alleged rule takes its name from Senator

Strom Thurmond (R-SC) who opposed President Johnson's nomination of Abe Fortas in 1968, an election year.
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