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KEY FINDINGS 

• As in other supply chains, unfair trading practices (UTPs) also occur in 
franchise in the EU. This is the case when franchisors abuse their discretion to 
control and to limit the business activity of their franchisees. Franchisees do not 
generally claim against the franchisor since they depend on the assistance of the 
franchisor and on continuation of the relationship to recuperate their investments and 
don´t have real possibilities to switch (“fear factor”). This may lead to franchising 
turning into a win-lose relationship and franchisees ending up going 
bankrupt and without any other option than leaving the network.   

• The current policy approach in the EU doesn´t offer a solution to this 
problem. Neither the existing legislation at EU or national level, nor the European 
code of ethics, provide efficient enforcement or redress mechanisms to prevent the 
occurrence of UTPs or efficiently solve UTPs when these occur.  

• A multi-stakeholder debate, in which also the voice of franchisees (up to now 
heavily underrepresented) is heard, should be the first step to settle the main 
types of UTPs in franchising and to establish the way forward to correct them. 
A level playing field needs to be arranged in order to obtain unbiased information as 
to the real situation in franchising. The policy options which are to be discussed are 
basically threefold: no intervention, adjusting the current regulatory framework, or 
drafting EU Principles on Franchising.  

• Inaction may lead to very negative consequences for the franchising 
industry. The increase of franchisees´ collective complaints in court and uncensored 
criticism in social networks against their franchisors might lead to uncontrolled attacks 
on the reputation of certain networks in particular and the franchising industry in 
general.  

• In view of the strong cross-border component in franchising, there are sound 
reasons to state that a uniform (legislative) approach to correct UTPs is 
advisable so that franchisees located in different member states receive 
equal protection. 

1. UTPs OCCUR IN FRANCHISING  
Franchising is a very successful way of doing business worldwide, no doubt about that. 
Statistics show that, in Europe too, the number of franchisors and franchisees does not cease 
to increase.1 However: all that glitters is not gold... 
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Franchisors’ discretion to control franchisees is essential to franchising  

Franchisors are the guardians of the uniformity and reputation of their networks, which 
justifies that they have the discretion to exercise control and to impose limits on the business 
activities of their franchisees. That´s why it is inherent to franchising that franchisees are 
compelled to follow strict obligations to keep confidentiality, to adopt the franchisor´s image 
and follow the business method, to purchase products and/or advertising material exclusively 
from franchisors, etcetera, with little or no possibilities to negotiate. 

Franchisors’ abuse of their discretion leads to UTPs  

What is neither essential nor justified in franchising is that franchisors abuse their 
discretion to control and limit the business activity of their franchisees. The European 
Commission has defined Unfair Trading Practices as practices that deviate grossly from good 
commercial conduct, are contrary to good faith and fair dealing and are unilaterally imposed 
by one trading partner on another.2 

Supply chains are relations in which UTPs occur: UTPs emerge as a result of imbalances in 
contractual power… This is the case, i.a. when weak parties have no real alternative to the 
commercial relation at hand; when one of the parties depends on its counterparts due to 
other factors, such as technology and know-how; when one of the parties can exploit 
informational advantages to the detriment of the other party; and in case of incomplete 
contracts, which leave room for strategic behaviour during the course of the negotiation.3 

Franchise relations present all and every one of the elements which result in UTPs 
in B2B relationships, and are therefore especially vulnerable to them.   

The issue of UTPs in franchising has been addressed: the EU has regulated the use of vertical 
restraints to avoid unfair anti-competitive practices, and the European code of ethics proposes 
standards to prevent unethical behaviour. The recently published Study on franchising for the 
IMCO Committee establishes the use of unfair practices in franchising.4  On a national level, 
some systems have enacted pre-contractual information duties to avoid unfair behaviour 
regarding information and others also formulate the main contractual rights and obligations 
of the parties. That UTPs occur in franchising is nothing new; back in 2006 already, the Study 
group on a European civil code published the Principles of European Law on Commercial 
Agency, Franchise and Distribution, in which, on the basis of academic analysis of the 
legislations of the EU member states, the main private law problems in franchising were 
identified, among them the existence of UTPs, and a list of principles was proposed to solve 
unfair behaviour in franchising.5 

Examples of these unfair practices in franchising are, among many other, the imposition of 
abusive clauses, unilateral changes to the contract, no updating of the know-how or no 
provision of assistance, no or late supply of products or advertising material whilst the 
franchisee is obliged to buy from the franchisor or anti-competitive post-contractual 
restrictions to competition.6  
 
Specific examples from local legal practice are the following:  

Example 1.- A franchisee of a bakery shop has the contractual obligation to buy several 
different types of bread  from her franchisor. However, frequently the franchisor does not 
provide her with one or two of the types of bread she wants on time, and she is forced to tell 
her clients that she cannot supply them. 
Example 2.-  A franchisee running a music school has to use advertising material which is two 
years old. He has the contractual obligation to buy the advertising material from his franchisor 
but the franchisor does not provide him with an updated version. He has proposed to the 
franchisor to take care of his publicity material himself, but the franchisor does not allow him 
to do that. 
Example 3.- A franchisee of a chain of supermarkets is obliged to buy products from the 
franchisor. He has to buy a certain product for an euro, but the franchisor organizes marketing 
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promotions and obliges the franchisee to sell that product for 80 cents. The franchisee looses 
20 cents per sold product. 

Elements regarding UTPs which are specific to franchising  

Various additional elements characterise the UTPs in franchising in comparison to other supply 
chains: 

• Franchisees are usually the weaker parties.7 

• There are several types of franchise relationships, but a legal definition is missing (it 
has disappeared from Regulation 330/2010 on Vertical Restraints).  

• Confidentiality requirements in franchising are very strict because the franchisor cedes 
his business secrets.   

• Special difficulty in measuring unfairness: in franchising, restrictions which aim to 
protect the superior interest of protecting the business network are justified. A 
proportionality test shall be applied to countermeasure the protection of the formula 
with the protection of the weak.  

• Cross-border element: franchising has a very strong cross-border component. 
Franchisors pursue to sell their business idea to franchisees in different member states. 
Since uniformity throughout the network is essential to the functioning of this business 
method, a uniform approach in tackling UTPs is advisable. 

• Under-representation of franchisees: So far, one side of the story only has been told, 
the franchisors´ side, whereas (most) franchisees continue operating on an individual 
basis, without having representation to defend their collective interests.8  

Franchisors’ view is that there is no UTPs problem  

Franchisors are organised in associations at a European level which defend their interests: 
European Franchise Federation (EFF); European Commerce. They have expressed their view 
that the industry functions properly and that failures are mainly due to the lack of aptitude 
and/or attitude of franchisees. Possible abuses are regarded as incidents and caused by a few 
“bad” franchisors. According to the EFF, these can be neutralised by the European code of 
conduct. 9  

2. CURRENT POLICY APPROACH IN THE EU DOES NOT OFFER A 
SOLUTION TO UTPs IN FRANCHISING 

The current regulatory scenario in the EU does not solve the UTPs problem 

The current policy in the EU regarding franchising is basically covered by the following legal 
framework:  

• EU Regulation 330/2010 on Vertical Restraints to provide a harmonised approach for 
preventing unfair vertical restrains to competition.  

• Directive on Misleading and Comparative Advertising (2996/114) to protect traders 
against the unfair use of information;10 Unfair Terms Directive (93/13/ECC) and 
Directive on Unfair Commercial Practices to protect consumers from UTPs 
(2005/29/EC).  

• European Code of Conduct of the European Franchise Federation to promote ethical 
standards Europe-wide through self-regulation. 

• Private law UTPs issues are left to national laws: franchising is regulated by specific 
laws and general contract law.  

This framework however does not offer an adequate response to correct the use of UTPs. 
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In general, EU antitrust law can tackle some of those practices as exploitative abuses 
(Article 102 TFEU), but this requires that the franchisor holds a dominant position in the 
relevant product and geographic market, which hardly ever will be the case. More specifically, 
regarding the Regulation on Vertical Restraints, the Study on Franchising for the IMCO 
Committee has concluded that it has not succeeded in preventing the imposition of unjustified 
non-competition clauses, and that it is even leading to abusive practices of a private law 
nature.11 The Directive on Misleading Advertising has a very limited material scope, whereas 
the other two Directives concerned with UTPs only protect consumers.  

The European Code of Conduct does not work as an incentive against abusive behaviour 
by franchisors because it is only meant to be a pre-condition to join the National Franchisors 
Associations which belong to the EFF.12 It does not state mechanisms either to control 
compliance with the ethical standards or enforcement mechanisms. Moreover, it is a proposal 
of franchisors with no participation of franchisees.  

On a national level, legislation has been enacted to protect franchisees, but the focus is on 
the pre-contractual stage, to impose disclosure obligations on the franchisor. Some of the 
UTPs in franchising could in principle be tackled by existing national laws. However, in 
franchising, where the franchisee depends on the assistance of the franchisor and on 
continuation of the relationship, the franchisee typically prefers to suffer the abuse and hold 
back from complaining (the so-called fear factor). Therefore the enforcement of national rules 
which could tackle certain UTPs is limited. Franchisors appeal application of the available 
remedies when the relationship has been ended. It does not help to correct this situation that 
national systems have not provided for enforcement mechanisms which are efficient in 
assuring continuation of the franchise relationship. 

The market will not solve the UTPs problem 

The solution to this problem cannot be left to the contractual parties. On the one hand, as 
indicated above, franchisees acting individually are dissuaded from claiming against 
franchisors while the contract is in effect because they depend on continuation of the 
relationship, because they have no real commercial alternatives, and have to bear the costs 
and risks of a court proceeding. On the other hand, franchisors seem to be afraid to give away 
a part of the power and the control they have over their networks.  

Subsequently franchisees have only found compensation after the relationship has ended, 
and the fear factor has disappeared. Then franchisees dare to claim in court (if they still have 
the means and the energy) and to criticise openly, in social networks e.g., the abuses of 
franchisors. Internet has become a platform for desperate entrepreneurs to make their 
disappointment public and to report to the world the unfair behaviour they have suffered from 
their franchisors.  

3. THE WAY FORWARD: MULTI-STAKEHOLDER DEBATE TO STATE THE 
MAIN UTPs IN FRANCHISING AND POSSIBLE SOLUTIONS 

Are UTPs only incidental in franchising? How many business failures do they cause? Which 
are the most recurrent UTPs in franchising? These questions cannot be answered without 
finding out what the real situation in commercial practice is.  

Whether UTPs in franchising are an incidental issue, as the main franchisors´ associations 
claim, can only be determined after specific analysis has been carried out in which also the 
view of franchisees has been taken into account. So the next step should be to organise 
a multi-stakeholder debate to discuss unfair practices in franchise supply chains 
and possible solutions. This can be reached by organizing an Expert Platform, as has 
been the case with food supply chains, or by opening a public consultation.  
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Create a level playing field 

First of all, in order to establish the circumstances in which both the interest of franchisors 
and franchisees are equally represented, the following issues need to be tackled:  

- The reluctance of franchisees to speak up for their fear of the reaction of franchisors. One 
way could be to set up anonymous platforms for participation (similar to Your Europe or 
SOLVIT) 

- The lack of organisation of franchisees. A plausible idea could be to found a European 
Association of Franchisees which represents the collective interest.13 

- The confidentiality requirements in franchise networks. Confidentiality claims are to be 
avoided by stating clear boundaries as to the business information which should be kept 
secret.  

- The franchisors´ lobby power. The influence of franchisors lobby groups is to be monitored, 
in order to guarantee that it does not neutralise the voice of franchisees. 

- The fear of franchisors to lose control over their network if they give up part of their 
prerogatives as stronger parties. The incentives of cooperation need to be emphasized, 
especially by convincing franchisors of the benefits of taking action, instead of waiting until 
the attacks to the reputation of franchise networks in particular, and the franchise industry in 
general, get worse.  

Proposal of policy options  

The multi-stakeholder debate could choose between three policy options:  
 

1. No intervention 

2. Adjusting the current legal framework 

3. Drafting new principles for franchising  
 
No intervention.- The option supported so far by franchisors’ associations: they defend that 
the current regulatory framework works efficiently. The question is however, whether 
franchisors will keep the same view when the collected information will reveal the collective 
opinion of franchisees and when the picture of the problem has been drawn entirely.  

Leaving the problem of UTPs unsolved may lead to negative consequences for the franchising 
industry. In addition to the harmful effects of UTPs identified by the Commission in the Green 
Paper on UTPs,14 other specific negative consequences may arise for franchising networks. 
Franchisees have found so far no other way to get compensation than issuing collective 
complaints in court and reporting in social networks their criticism against their franchisors. 
This may lead to uncontrolled attacks to the reputation of networks, causing damage to the 
franchisor but also to other franchisees. Furthermore, when prospective franchisees learn 
from this “bad" publicity that a franchise business implies taking a high risk of becoming the 
victim of UTPs with no possibility to escape, the statistics of success will not be so positive.  

Adjusting the current regulatory framework.- This implies revising application and 
correcting malfunctions of Regulation 330/2010 so that it does assure proportionality by only 
allowing vertical restraints which really are pro-competitive.  

Antitrust law does not solve private law UTPs issues though. Therefore an option that deserves 
attention is the possibility to broaden the scope of application of the Directives protecting 
consumers against unfair clauses and unfair commercial practices. Actually this protection ìs 
granted to franchisees in national systems with a very strong good faith obligation, i.e. 
systems within the German legal tradition. 

If the preference is to maintain and promote self-regulation as the means to prevent UTPs, 
the European Code of Ethics could be revised by a commission in which franchisors and 
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franchisees are both represented and which shouldn´t work only as a prerequisite to enter a 
franchisors association, but should be given control and enforcement mechanisms.15     

Drafting EU Principles for franchising.- Drafting a harmonised set of rules to state fair 
franchise standards for the pre-contractual, contractual and post-contractual phases, would 
allow achieving a comprehensive system to tackle UTPs. Such an initiative would bring legal 
certainty and a uniform approach to the fragmented and insufficient regulatory landscape on 
UTPs in Europe.  

Such a proposal should contain 1) a definition on franchising, to clarify the type of franchising 
which is dealt with, 2) general principles, such as cooperation, proportionality and mutual 
profitability and 3) specific principles on pre-contractual disclosure, main obligations of 
parties, and specific remedies and alternative dispute resolution mechanisms to offer efficient 
solutions to UTPs which allow the continuation of franchise relationships.  

Stakeholders would have to decide whether the rules should be formulated as hard or as soft-
law and, if legislation is enacted, whether it should be mandatory or default. 

The European Commission has shown its preference, when it comes to UTPs, to establish a 
self-regulatory framework, similar to the Supply Chain Initiative (September 2012), including 
a set of principles of good practices and voluntary resolution mechanisms, but complementing 
it with the enforcement mechanisms in the respective national law systems. Member States 
should take care of enacting the effective enforcement mechanisms, among others by 
accepting confidential complaints.16  

Possible models for uniform private law principles are the European code of ethics, the 
recently published Dutch code of ethics and especially the Principles of European Law on 
Commercial Agency, Franchise and Distribution which propose a set of rules aiming to provide 
fair solutions to the main problems in franchising and meant to be applied Europe-wide.  

4. JUSTIFICATION FOR EU LEVEL REACTION 
In the meeting on franchising organised on the 12th of July 2016 by the EP, the European 
Commission justified its lack of interest regarding UTPs in franchise chains by claiming there 
is no evidence whether the UTPs in franchising are an obstacle for the Internal Market.17 
However, European jurisprudence on competition issues regarding franchising (e.g. 
Pronuptia) and decisions of the Commission itself (e.g. Yves Rocher, Computerland)18 have 
emphasized the importance of franchising in promoting the establishment of the Single Market 
in the EU.  

Franchising is a cross-border matter par excellence: it is meant to allow franchisors to expand 
their formula into other markets. The Commission is aware that UTPs may act as a deterrent 
to cross border operations. It has been acknowledged in the Commission´s Green Paper of 
2013 and the 2014 Study on the legal framework on UTPs in retail supply chains, has also 
emphasized the potential negative effects on the internal market of a fragmented solution to 
UTPs.19 In franchising, franchisees may refrain to enter into franchise networks when 
the franchisor is located in another member state because they aren´t familiar with 
other legal systems and they may not be protected against UTPs. This fear is 
understandable since EU legal systems are heterogeneous in the protection they dispense to 
franchisees. 

Another issue with cross-border relevance that may be affected by UTPs in franchising, 
acknowledged in the Green Paper on UPTs, could be the consumer access to cross-border 
retail products. 

Finally, another particular reason which should justify an EU level approach is the fact that 
uniformity throughout the network is essential to franchising: franchisees of the 
same network but located in different member states should receive the same 
protection against UTPs. 
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	The European Code of Conduct does not work as an incentive against abusive behaviour by franchisors because it is only meant to be a pre-condition to join the National Franchisors Associations which belong to the EFF. It does not state mechanisms either to control compliance with the ethical standards or enforcement mechanisms. Moreover, it is a proposal of franchisors with no participation of franchisees. 
	On a national level, legislation has been enacted to protect franchisees, but the focus is on the pre-contractual stage, to impose disclosure obligations on the franchisor. Some of the UTPs in franchising could in principle be tackled by existing national laws. However, in franchising, where the franchisee depends on the assistance of the franchisor and on continuation of the relationship, the franchisee typically prefers to suffer the abuse and hold back from complaining (the so-called fear factor). Therefore the enforcement of national rules which could tackle certain UTPs is limited. Franchisors appeal application of the available remedies when the relationship has been ended. It does not help to correct this situation that national systems have not provided for enforcement mechanisms which are efficient in assuring continuation of the franchise relationship.
	The solution to this problem cannot be left to the contractual parties. On the one hand, as indicated above, franchisees acting individually are dissuaded from claiming against franchisors while the contract is in effect because they depend on continuation of the relationship, because they have no real commercial alternatives, and have to bear the costs and risks of a court proceeding. On the other hand, franchisors seem to be afraid to give away a part of the power and the control they have over their networks. 
	Subsequently franchisees have only found compensation after the relationship has ended, and the fear factor has disappeared. Then franchisees dare to claim in court (if they still have the means and the energy) and to criticise openly, in social networks e.g., the abuses of franchisors. Internet has become a platform for desperate entrepreneurs to make their disappointment public and to report to the world the unfair behaviour they have suffered from their franchisors. 
	3. THE WAY FORWARD: MULTI-STAKEHOLDER DEBATE TO STATE THE MAIN UTPs IN FRANCHISING AND POSSIBLE SOLUTIONS
	Create a level playing field
	Proposal of policy options

	Are UTPs only incidental in franchising? How many business failures do they cause? Which are the most recurrent UTPs in franchising? These questions cannot be answered without finding out what the real situation in commercial practice is. 
	Whether UTPs in franchising are an incidental issue, as the main franchisors´ associations claim, can only be determined after specific analysis has been carried out in which also the view of franchisees has been taken into account. So the next step should be to organise a multi-stakeholder debate to discuss unfair practices in franchise supply chains and possible solutions. This can be reached by organizing an Expert Platform, as has been the case with food supply chains, or by opening a public consultation. 
	First of all, in order to establish the circumstances in which both the interest of franchisors and franchisees are equally represented, the following issues need to be tackled: 
	- The reluctance of franchisees to speak up for their fear of the reaction of franchisors. One way could be to set up anonymous platforms for participation (similar to Your Europe or SOLVIT)
	- The lack of organisation of franchisees. A plausible idea could be to found a European Association of Franchisees which represents the collective interest.
	- The confidentiality requirements in franchise networks. Confidentiality claims are to be avoided by stating clear boundaries as to the business information which should be kept secret. 
	- The franchisors´ lobby power. The influence of franchisors lobby groups is to be monitored, in order to guarantee that it does not neutralise the voice of franchisees.
	- The fear of franchisors to lose control over their network if they give up part of their prerogatives as stronger parties. The incentives of cooperation need to be emphasized, especially by convincing franchisors of the benefits of taking action, instead of waiting until the attacks to the reputation of franchise networks in particular, and the franchise industry in general, get worse. 
	The multi-stakeholder debate could choose between three policy options: 
	1. No intervention
	2. Adjusting the current legal framework
	3. Drafting new principles for franchising 
	No intervention.- The option supported so far by franchisors’ associations: they defend that the current regulatory framework works efficiently. The question is however, whether franchisors will keep the same view when the collected information will reveal the collective opinion of franchisees and when the picture of the problem has been drawn entirely. 
	Leaving the problem of UTPs unsolved may lead to negative consequences for the franchising industry. In addition to the harmful effects of UTPs identified by the Commission in the Green Paper on UTPs, other specific negative consequences may arise for franchising networks. Franchisees have found so far no other way to get compensation than issuing collective complaints in court and reporting in social networks their criticism against their franchisors. This may lead to uncontrolled attacks to the reputation of networks, causing damage to the franchisor but also to other franchisees. Furthermore, when prospective franchisees learn from this “bad" publicity that a franchise business implies taking a high risk of becoming the victim of UTPs with no possibility to escape, the statistics of success will not be so positive. 
	Adjusting the current regulatory framework.- This implies revising application and correcting malfunctions of Regulation 330/2010 so that it does assure proportionality by only allowing vertical restraints which really are pro-competitive. 
	Antitrust law does not solve private law UTPs issues though. Therefore an option that deserves attention is the possibility to broaden the scope of application of the Directives protecting consumers against unfair clauses and unfair commercial practices. Actually this protection ìs granted to franchisees in national systems with a very strong good faith obligation, i.e. systems within the German legal tradition.
	If the preference is to maintain and promote self-regulation as the means to prevent UTPs, the European Code of Ethics could be revised by a commission in which franchisors and franchisees are both represented and which shouldn´t work only as a prerequisite to enter a franchisors association, but should be given control and enforcement mechanisms.    
	Drafting EU Principles for franchising.- Drafting a harmonised set of rules to state fair franchise standards for the pre-contractual, contractual and post-contractual phases, would allow achieving a comprehensive system to tackle UTPs. Such an initiative would bring legal certainty and a uniform approach to the fragmented and insufficient regulatory landscape on UTPs in Europe. 
	Such a proposal should contain 1) a definition on franchising, to clarify the type of franchising which is dealt with, 2) general principles, such as cooperation, proportionality and mutual profitability and 3) specific principles on pre-contractual disclosure, main obligations of parties, and specific remedies and alternative dispute resolution mechanisms to offer efficient solutions to UTPs which allow the continuation of franchise relationships. 
	Stakeholders would have to decide whether the rules should be formulated as hard or as soft-law and, if legislation is enacted, whether it should be mandatory or default.
	The European Commission has shown its preference, when it comes to UTPs, to establish a self-regulatory framework, similar to the Supply Chain Initiative (September 2012), including a set of principles of good practices and voluntary resolution mechanisms, but complementing it with the enforcement mechanisms in the respective national law systems. Member States should take care of enacting the effective enforcement mechanisms, among others by accepting confidential complaints. 
	Possible models for uniform private law principles are the European code of ethics, the recently published Dutch code of ethics and especially the Principles of European Law on Commercial Agency, Franchise and Distribution which propose a set of rules aiming to provide fair solutions to the main problems in franchising and meant to be applied Europe-wide. 
	4. JUSTIFICATION FOR EU LEVEL REACTION
	In the meeting on franchising organised on the 12th of July 2016 by the EP, the European Commission justified its lack of interest regarding UTPs in franchise chains by claiming there is no evidence whether the UTPs in franchising are an obstacle for the Internal Market. However, European jurisprudence on competition issues regarding franchising (e.g. Pronuptia) and decisions of the Commission itself (e.g. Yves Rocher, Computerland) have emphasized the importance of franchising in promoting the establishment of the Single Market in the EU. 
	Franchising is a cross-border matter par excellence: it is meant to allow franchisors to expand their formula into other markets. The Commission is aware that UTPs may act as a deterrent to cross border operations. It has been acknowledged in the Commission´s Green Paper of 2013 and the 2014 Study on the legal framework on UTPs in retail supply chains, has also emphasized the potential negative effects on the internal market of a fragmented solution to UTPs. In franchising, franchisees may refrain to enter into franchise networks when the franchisor is located in another member state because they aren´t familiar with other legal systems and they may not be protected against UTPs. This fear is understandable since EU legal systems are heterogeneous in the protection they dispense to franchisees.
	Another issue with cross-border relevance that may be affected by UTPs in franchising, acknowledged in the Green Paper on UPTs, could be the consumer access to cross-border retail products.
	Finally, another particular reason which should justify an EU level approach is the fact that uniformity throughout the network is essential to franchising: franchisees of the same network but located in different member states should receive the same protection against UTPs.

