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Notifications of new restrictions on services  

Reforming the existing procedure under the Services Directive 
Main instrument Directive 2006/123 

 

This briefing is one of a series of 'Implementation Appraisals', produced by the European Parliamentary Research 

Service (EPRS), on the operation of existing EU legislation in practice. Each such briefing focuses on a specific EU law, 

which is, or will shortly be, subject to an amending proposal from the European Commission, intended to update the 

current text. 'Implementation Appraisals' aim to provide a succinct overview of material publicly available on the 

implementation, application and effectiveness of an EU law to date – drawing on available inputs from, inter alia, the 

EU institutions and advisory committees, national parliaments, and relevant external consultation and outreach 

exercises. They are provided to assist parliamentary committees in their consideration of the new Commission 

proposal, once tabled. 

 

1. Background 

Directive 2006/123 on services in the internal market, more commonly known as the EU Services Directive,2 entered 

into force at the end of 2006 after a long legislative process. The latter began at the beginning of 2004 with the 

proposal put forward by Commissioner for Internal Market and Services, Frits Bolkestein, which was subsequently 

replaced by an amended Commission proposal in April 2006 following debates in the European Parliament.3 Some of 

the most contentious provisions of the original draft such as the 'country-of-origin principle'4 and the application of 

                                                           
1 On calls to reform the notification procedure for services, see also the Council Conclusions of 19 February 2015. 
2 Article 4 of the directive clarifies that a service is 'any self-employed economic activity, normally provided for remuneration, as 
referred to in Article 50 of the Treaty'. A provider is 'any natural person who is a national of a Member States, or any legal person 
as referred to in Article 48 of the Treaty and established in a Member States, who offers or provides a service'. 
3 The relevant debate in Parliament is available here.  
4 This principle, outlined in Article 16 of the original Commission proposal, would have allowed providers to offer their services 
across Europe while respecting only the legislation of their country of origin/establishment. The country of origin would have been 
responsible for the supervision of the services providers even if the latter offered their services in another Member State. As a 
result, authorities in the recipient Member State(s) would have been unable to regulate the service provider.  

EP committee responsible at the time of adoption of the EU legislation: Internal Market and Consumer Protection 
(IMCO). 

Date of adoption of the original legislation in plenary: 15 November 2006. 

Date of transposition: by 28 December 2009 (Article 44). 

Planned date for review: Article 41 of the Services Directive requires the Commission to report on the application of 
the Directive by 28 December 2011 and every three years thereafter. 

Timeline for new amending legislation: Annex I to the 2016 Commission Work Programme indicates the Commission's 
intention to follow-up on the Single Market Strategy with a series of targeted legislative and non-legislative initiatives, 
including 'proposals for market information tools and an improved notification procedure under the Services 
Directive'. A public consultation on the notification procedure was organised between 26 January and 19 April 2016. 
The list of possible items on the College agenda of 26 July 2016 indicates 22 November 2016 as the expected date of 
adoption by the College of Commissioners of a 'services package' including a revised services notification procedure. 
The Slovak Presidency of the Council of European Union also confirmed that its work programme for the second half of 
2016 would see the opening of debates on the 'services passport' and the reform of the notification procedure.1 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32006L0123
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2004/0001%28COD%29&l=en
http://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2004/0002/COM_COM%282004%290002%28COR2%29_EN.pdf
http://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2006/0160/COM_COM%282006%290160_EN.pdf
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%206197%202015%20INIT
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+CRE+20060404+ITEMS+DOC+XML+V0//EN&language=EN
http://ec.europa.eu/atwork/pdf/cwp_2016_annex_i_en.pdf
http://ec.europa.eu/transparency/regdoc/rep/2/2016/EN/2-2016-341-EN-F1-1.PDF
http://eu2016.sk16.eu/
http://www.eu2016.sk/data/documents/presidency-programme-eng-final5.pdf
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the proposed directive to services of general interest and, for instance, to healthcare, financial services, and electronic 

communications services were eventually removed from the scope5 of the directive. 

 
The EU Services Directive aims to eliminate legal and administrative barriers to cross-border trade in services within 

the EU. The directive pursues this overall objective through the simplification of administrative procedures for service 

providers, increased cooperation between countries and a reinforcement of the rights of consumers and businesses 

benefitting from services. Removing intra-EU barriers to trade in services under the directive also implies that any 

national measure limiting the freedom of establishment and the freedom to provide services has to meet three 

criteria in order to be considered compatible with EU law: non-discrimination, proportionality and public interest 

objectives (Article 15). To this end, Article 15 also provides for a notification procedure to ensure that any new 

national rule or any modification to existing national requirements that could hamper intra-EU trade in services 

respects these three criteria. Box 1 below reproduces the notification procedure, as spelled out in the directive.  

 

Box 1: the notification procedure for services 

Article 15(6): 'From 28 December 2006 Member States shall not introduce any new requirement ..., unless that 
requirement satisfies the conditions laid down in paragraph 3' [i.e. necessity, non-discrimination and proportionality]. 

Article 15(7): 'Member States shall notify the Commission of any new laws, regulations or administrative provisions 
which set requirements as referred to in paragraph 6, together with the reasons for those requirements. The 
Commission shall communicate the provisions concerned to the other Member States. Such notification shall not 
prevent Member States from adopting the provisions in question. Within a period of 3 months from the date of 
receipt of the notification, the Commission shall examine the compatibility of any new requirements with Community 
law and, where appropriate, shall adopt a decision requesting the Member State in question to refrain from adopting 
them or to abolish them ...'. 

Furthermore, Article 39 establishing a mutual evaluation system6 between the Member States stipulates that any 
new requirements or changes to existing requirements introduced by a Member State and that was not covered in the 
mutual evaluation exercise should be notified to the Commission together with a justification for their adoption. The 
Commission will then transmit this information to the other Member States.  
 
In concrete terms, the notification procedure takes place via a special function of the Internal Market Information 

System (IMI), a network connecting over 7 000 national authorities across the EU and the European Economic Area 

(EEA). Figure 1 below illustrates a notification flow in IMI. As the figure shows, each country has a designated 

'notification coordinator' that is authorised to send information to its counterparts in the system and to the European 

Commission. Therefore, the 'entry point' for any national authority wishing to notify other countries and the 

Commission of a rule that could affect intra-EU trade in services, is the relevant 'national coordinator'. 
 
Figure 1: overview of a notification flow 

 
Source: Guidelines for the use of the Services Directive notification function in IMI, p. 3. 

                                                           
5 For additional details on the scope of the EU Services Directive, see the presentation by the European Commission The 
notification obligation under the Services Directive of 26 June 2015, and J. Pelkmans and F. Mustilli, (2013), Securing EU growth 
from services, presentation at the European Parliament, 20 February, slide No 6. 
6 'Mutual evaluation' refers to the mutual screening of national rules by Member States foreseen by the directive and aimed at 
achieving a better understanding of the rationale behind a given rule and at facilitating the exchange of best practices. 

http://www.europarl.europa.eu/aboutparliament/en/displayFtu.html?ftuId=FTU_3.1.4.html
http://ec.europa.eu/internal_market/imi-net/index_en.htm
http://ec.europa.eu/internal_market/imi-net/index_en.htm
http://ec.europa.eu/internal_market/imi-net/_docs/training/guidelines_sd_notif.pdf
http://eujog.im.kormany.hu/download/b/dc/01000/Emy%20Gustavsson_The%20Notification%20Obligation%20under%20the%20Services%20Directive.pdf
http://eujog.im.kormany.hu/download/b/dc/01000/Emy%20Gustavsson_The%20Notification%20Obligation%20under%20the%20Services%20Directive.pdf
http://www.europarl.europa.eu/document/activities/cont/201302/20130220ATT61472/20130220ATT61472EN.pdf
http://www.europarl.europa.eu/document/activities/cont/201302/20130220ATT61472/20130220ATT61472EN.pdf
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The existing notification procedure for products and information society services 

A similar but stricter procedure exists to notify national measures that could affect intra-EU trade in products and 
information society services, as spelled out in Directive 98/34 laying down a procedure for the provision of 
information in the field of technical standards and regulations and of rules on Information Society services, recently 
repealed and replaced by Directive 2015/1535.  
 
A first and crucial difference is that – in the case of products – Member States must provide notification of draft 
technical regulations. There is no such obligation for draft measures affecting services. As soon as it receives a 
notification, the European Commission informs other EU countries through the technical regulations information 
system (TRIS), which is publicly accessible. A search in the TRIS database for the number of notifications received 
throughout the EU between January and late August 2016 displayed 490 notified draft measures.7 As will be explained 
below, the number of notifications appears to be considerably lower in the case of services. 
 
Another important difference in the case of services is the existence of a standstill period before the draft measure 
can enter into force in the Member State that notified it. During this timeframe, both the Commission and the other 
Member States will examine the measure and if need be react to it. The standstill period lasts a minimum of three 
months, and can be extended up to 18 months, if necessary.8  
 
The Commission is currently considering some of the features of the notification system for products as potential 
options to revise and improve the services notification procedure in the second half of 2016. 
 

2. EU-level reports, evaluations and studies 

A Single Market Strategy for Europe – Analysis and Evidence (2015) 
In the staff working document9 accompanying the communication Upgrading the Single Market: more opportunities 

for people and business of 28 October 2015, the European Commission presented its latest assessment of the services 

notification procedure. The report confirmed that the current procedure does not function properly and hampers 

'effective and preventive enforcement of the directive in the Member States'.10 It explained that there is currently no 

guarantee that new rules introduced at the national level are justified, non-discriminatory and proportionate, as 

would be required by the directive. The report also recalled the negative economic consequences of the limited 

integration of the EU services markets, namely reduced productivity growth and competitiveness, higher prices than 

in manufacturing, and an inefficient allocation of resources that penalises innovative and competitive firms. The 

report listed four main problems related to the notification procedure that contributed to this result: 

 

1. More than half of the Member States had not notified any new measures since 2012. In particular, eight 

Member States representing over 27% of total EU GDP covered by the directive did not notify any new rules 

between 2012 and 2014. Conversely, other Member States communicated over 50 notifications during the 

same timeframe.11 As noted in Section 1 above, this appears surprising when compared to the high number 

of notifications in the goods sector. In addition, the report highlighted that differing 'regulatory intensities' 

could not explain these discrepancies in the number of notifications per country, as some of the 'high 

notifiers' have highly liberalised markets for services. Ultimately, it becomes impossible to know how many 

and which measures are in force at any given point in time. 

2. In the absence of the notification of draft measures in one Member State, the Commission and other 

Member States cannot be proactive. As the directive does not foresee an obligation to notify draft 

measures, the latter account for only a small portion of all notifications, e.g. 29% between September 2013 

and February 2015.12 This hampers the possibility to be proactive and address problems in a timely and 

simple manner. Instead, the fact that most rules are already in place when notified leaves the Commission 

and other Member States with limited possibilities to react, besides infringement proceedings. 

                                                           
7 TRIS database, last accessed on 23 August 2016. 
8 An exception, called the 'urgency procedure' is available in exceptional circumstances, whereby the notifying Member State can 
adopt the measure without respecting the standstill period. 
9 SWD (2015) 203. 
10 SWD (2015) 203, p. 86. 
11 Note that the report does not specify which Member States fall in each category. 
12 SWD (2015) 203, p. 88. 

http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A31998L0034
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOL_2015_241_R_0001
http://ec.europa.eu/growth/tools-databases/tris/en/
http://ec.europa.eu/growth/tools-databases/tris/en/
https://ec.europa.eu/transparency/regdoc/rep/1/2015/EN/1-2015-550-EN-F1-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/1/2015/EN/1-2015-550-EN-F1-1.PDF
http://ec.europa.eu/growth/tools-databases/tris/en/search/?trisaction=search.results
http://ec.europa.eu/DocsRoom/documents/14012
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3. Proportionality assessments are not always thorough. Under the Services Directive, Member States are 

required to consider less restrictive approaches so as 'to meet public policy objectives' and recent case law 

confirmed that 'only a limited number of the overriding reasons of public interest can be used as 

justification'.13 Yet, examples of disproportionate national rules keep being detected. It also appeared that 

Member States provide 'incomplete and insufficient proportionality assessments when notifying national 

measures'.14 

4. Lack of clarity on legal consequences. The report recalled the existing differences between the notification 

obligations for establishment and those for service provision under the directive.15 This discrepancy is 

particularly relevant when it comes to applicable remedies, which are stricter for barriers to the right of 

establishment, although the same notified rule could be relevant for both situations. As a result, the legal 

consequences of the same notified rule could vary on a case-by-case basis, leading to uncertainty. 

 

The report also examined the expected impact of better implementation of the directive, indicating that more 

ambitious implementation of the existing legislation could have generated economic benefits of up to 1.8% of EU 

GDP.16 However, the Commission reported that progress in national reforms slowed between 2012 and 2014 when 

compared with the timeframe that followed the entry into force of the directive, with Member States under economic 

adjustment programmes like Greece, Portugal and Italy originating the highest number of reforms. Conversely, some 

other countries appeared to have ignored the EU Council's recommendations on reforms in the services sector in the 

framework of the European Semester.17 As a result, the expected economic gains were adjusted and are likely to lead 

to EU GDP long-term growth of a mere 0.1%. It is to be hoped that a reformed notification procedure could alter this 

trend. 

 

3. European Parliament activities  

European Parliament Resolution of 26 May 2016 on the Single Market Strategy 

The European Parliament expressed its support for the objectives of the Commission's Single Market Strategy for 

goods and services as well as for the proposed actions in key areas of the single market. It also noted that the failure 

to complete the Single Market did not only result in the loss of significant potential gains but was also one of the 

barriers to further structural growth and lower unemployment across the EU. It called on the Commission to 

strengthen a culture of compliance and enforcement, not least by 'promoting and broadening the Internal Market 

Information System'. It also invited the Commission and the Member States to address pending unnecessary 

restrictions not justified by overriding public interest motivations and to report on this point in 2017.18 It stressed the 

importance of promoting the cross-border provision of services while ensuring that this does not encourage social 

dumping. It welcomed the Commission's intention to improve the services notification procedure, which is 'inefficient 

and not transparent'. It also indicated that notifications would be more effective if they were to take place at an 

earlier stage in the national legislative process. This would allow for 'timely feedback from stakeholders and Member 

States' while minimising delays in the adoption of new legislation. It also expressed its opposition to an extension of 

the scope of the EU Services Directive. 

 

European Parliament Resolution of 26 May 2016 on Non-Tariff Barriers in the Single Market  

The role of the notification procedure for services was raised in another recent resolution. The Parliament called for 

the relevant notification and information procedure to be made more user-friendly for non-tariff barriers (NTBs) that 

are justified and proportionate. It also noted that the procedure foreseen by the EU Services Directive 'could have 

been effective in reducing or eliminating unjustified NTBs' but has been somewhat neglected by the Commission and 

the Member States. It welcomed the Commission's intention to improve the procedure, as this would allow potential 

problems to be addressed before they arise. It also indicated that 'Member States should be required to provide more 

                                                           
13 Case C-593/13, Presidenza del Consiglio dei Ministri and Others v Rina Services SpA and Others. 
14 SWD (2015) 203, p. 88. 
15 For further details on this point, see here. 
16 More details on these estimates are available in J. Monteagudo, A. Rutkowski and D. Lorenzani, (2012), The economic impact of 
the Services Directive: A first assessment following implementation, European Commission, Economic Papers 456, June. For a 
comprehensive overview of all past activities linked to the implementation of the directive and the process of mutual evaluation, 
see here. 
17 On this point see also EPRS, Country-Specific Recommendations – Scorecard for 2013: How far are EU Member States meeting 
their European Council commitments?, 3 November 2014. 
18 On the misuse of the public interest justification, see also point 10 of Parliament's report Internal Market for services: state of 
play and next steps, 11 September 2013.  

http://ec.europa.eu/economy_finance/economic_governance/the_european_semester/index_en.htm
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P8-TA-2016-0237+0+DOC+PDF+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P8-TA-2016-0236+0+DOC+PDF+V0//EN
http://curia.europa.eu/juris/fiche.jsf;jsessionid=9ea7d2dc30d54b7a5a9640c74e509ec2c489c2e6b93c.e34KaxiLc3qMb40Rch0SaxuTchr0?id=C%3B593%3B13%3BRP%3B1%3BP%3B1%3BC2013%2F0593%2FJ&pro=&lgrec=en&nat=or&oqp=&dates=&lg=&language=en&jur=C%2CT%2CF&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&num=C-593%252F13&td=%3BALL&pcs=Oor&avg=&mat=or&jge=&for=&cid=861202
http://www.europarl.europa.eu/aboutparliament/en/displayFtu.html?ftuId=FTU_3.1.4.html
http://ec.europa.eu/economy_finance/publications/economic_paper/2012/pdf/ecp_456_en.pdf
http://ec.europa.eu/economy_finance/publications/economic_paper/2012/pdf/ecp_456_en.pdf
https://ec.europa.eu/growth/single-market/services/services-directive/implementation/evaluation_en
http://www.eprs.sso.ep.parl.union.eu/eprs/auth/en/fwd/product_2.html?id=64912:2
http://www.eprs.sso.ep.parl.union.eu/eprs/auth/en/fwd/product_2.html?id=64912:2
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-366
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-366
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detailed justifications when introducing new regulatory measures'. Finally, it referred to the existing notification 

procedure for products, as it could serve as an example to guide the planned review.19  

 

Members' questions  

Written question by Zigmantas Balčytis (S&D, Lithuania), 16 March 2016 

Referring to a special report by the European Court of Auditors (ECA) on the implementation of the EU Services 

Directive, the MEP recalled that seven years after the implementation deadline of December 2009, the directive's 

provisions were not universally applied, thus leaving unexploited some of the possibilities granted by a functioning 

services market. The MEP also noted the Commission's reluctance to initiate infringement procedures against the 

Member States. According to the ECA, this reluctance was motivated, in part, by 'the imprecise wording of the 

directive's provisions'. He therefore wanted to know whether the Commission saw a need to revise and clarify those 

provisions.  

 
Answer given by Internal Market, Industry, Entrepreneurship and SMEs Commissioner Elżbieta Bieńkowska on 

behalf of the Commission, 1 July 2016 

In her answer, the Commissioner referred to the European Commission's reply to the ECA's report, which confirmed 

that the fact that Member States did not pursue 'ambitious implementation' of the EU Services Directive had 

prevented the directive from delivering its full economic potential. The Commissioner also recalled its strategy to 

deepen the single market, as outlined in the 2015 communication Upgrading the Single Market. The strategy clarifies 

existing principles without the need to amend the directive itself. In addition, the Commission intends to 'reduce 

barriers which service providers encounter in their activity cross-border, to avoid discrimination of consumers and 

entrepreneurs and to facilitate retail establishment'. A reform of the existing notification procedure was also 

envisaged. These actions would be complemented by 'targeted enforcement initiatives as part of a culture of 

compliance and smart enforcement'. 

 

4. European Commission stakeholder consultations 

Between 26 January and 19 April 2016, the European Commission consulted stakeholders in order to assess the 

current functioning of the services notification procedure more effectively and identify ways to improve notifications 

in view of the forthcoming review of the system in November. In addition to the online survey, the Commission also 

consulted institutional stakeholders (i.e. the Member States and other EU institutions) in the framework of the Expert 

Group on the Implementation of the Services Directive.20 According to the Commission's report on the results of the 

consultation, 126 stakeholders submitted their comments. Representatives of various segments of the business 

community constituted 63% of respondents, over a fifth were public authorities, and 15% identified themselves as 

citizens.21 Responses originated from 21 countries.22 

 

Overall, stakeholders considered the current notification system to be unsatisfactory (80%); this view was particularly 

pronounced among the business community and public authorities handling the notification procedure. In particular, 

the shortcomings identified in the consultation included a lack of clarity on what type of national rules should be 

notified under the procedure, and a lack of transparency towards stakeholders not directly involved in the procedure. 

The respondents also pointed to other issues, for instance the absence of clear rules on how a notifying Member State 

should react to the Commission's feedback or to comments from other countries. The absence of notifications for 

draft rules and the relatively limited timeframe to react and prevent the adoption of a notified rule, whenever this 

was possible, were also mentioned. Business representatives appeared particularly concerned about the lack of 

sanctions for failure to respect a notification obligation. 

 

                                                           
19 On the possibility to use the notification procedure also for draft rules affecting services, the case of Directive 98/34, and the 
introduction of a 'Single Market test' to be applied at national level when new national rules are about to be adopted, see also 
point S of Parliament's resolution Governance of the Single Market, of 7 February 2013. 
20 See Section 5 of the Consultation Report. 
21 Consultation Report, p. 3. 
22 Poland had by far the largest share of contributions from a variety of stakeholders, followed by Portugal and Germany. For 
further details, see the Consultation Report, p. 4. 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bE-2016-002246%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN
http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2016-002246&language=EN
http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2016-002246&language=EN
https://ec.europa.eu/transparency/regdoc/rep/1/2015/EN/1-2015-550-EN-F1-1.PDF
http://ec.europa.eu/transparency/regexpert/index.cfm?do=groupDetail.groupDetail&groupID=1908
http://ec.europa.eu/transparency/regexpert/index.cfm?do=groupDetail.groupDetail&groupID=1908
http://ec.europa.eu/growth/tools-databases/newsroom/cf/itemdetail.cfm?item_id=8637
http://ec.europa.eu/growth/tools-databases/newsroom/cf/itemdetail.cfm?item_id=8637
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2013-0054&language=EN
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Nearly 70% of public authorities and 60% of business representatives who reacted to the consultation were in favour 

of EU action to improve the notification procedure. In terms of policy options to reform the existing system, the 

following were widely supported:  

 clarification of the scope of the notification obligation (83%) and the legal consequences of non-notification 

(79%); 

 improvements to the proportionality test carried out by Member States (74%), particularly as regards impacts 

on the functioning of the internal market and competition in services markets;  

 the obligation to notify draft rules (77%); various respondents referred to the current notification system for 

products and information society services as a positive example;  

 greater transparency, particularly towards non-institutional stakeholders (70%);  

 introduction of a clear timeframe for the procedure (65%). 

 

There was also wide support for extending the scope of the notification obligation to new areas of the Services 

Directive, specifically: requirements related to prior authorisations for accessing and exercising a service; 

requirements affecting multidisciplinary activities; requirements to hold professional indemnity insurance and rules on 

services standards. Businesses were especially in favour of improving transparency and the extension of the 

notification's scope, while authorities showed stronger support for options to clarify and streamline the existing 

procedures. Some respondents however were concerned about the introduction of potential limits to Member States' 

assessment of proportionality. 

   

On procedural issues, 85% of respondents expressed the need for greater clarity on the type of information to be 

submitted by a notifying authority, and nearly 80% indicated that they supported clearer rules on timing to react to a 

notification and the introduction of a fixed period for the notifying Member State to respond to the comments 

received. A majority appeared also to favour a stronger intervention role for the Commission when a country 

introduced disproportionate requirements. The issue of introducing a standstill period (i.e. a pause in the notified 

national legislative procedure) after notification remained complex,23 although various groups of respondents 

expressed the need for greater certainty in this area. Views were also less homogenous on possible sanction 

mechanisms for a failure to notify. 

 

The consultation asked for feedback on the expected impacts of future policy options. Overall stakeholders expected 

these to be positive, not only for the notification procedure itself and a more systematic and informative approach to 

notifications, but also for the internal market for services, and Member States' compliance with proportionality. More 

than a third of respondents indicated that a modified notification system would affect national procedures to adopt 

legislation. Being the main actors in the notification process, public authorities also provided feedback on the 

expected costs and administrative impacts of a modified procedure. Overall, respondents expected no significant cost 

increases, except for the extension of the scope of the notification procedure.  

 

5. European Court of Auditors  

The European Court of Auditors (ECA) recently assessed the implementation of the EU Services Directive in Special 
Report 5/2016.24 The report confirmed that the intra-EU services market remains underexploited, in contrast to the 
progress observable in the internal market for goods. The report indicated that late transposition of the Services 
Directive by 20 Member States, coupled with under-enforcement of the directive's provisions by the European 
Commission are two important explanatory factors in the persistence of cross-border trade barriers for services. 
Conversely, the report praised the Commission's role in assisting national authorities during the transposition phase 
and the support it has continued providing during implementation.  
 
The ECA examined the mutual evaluation process more closely. While this approach was deemed a useful exercise, 
which is now being repeated in other areas, it also showed the extent of remaining barriers to the free movement of 

                                                           
23 Consultation Report, pp. 11 and 12. 
24 The report, entitled 'Has the Commission ensured and effective implementation of the Services Directive?' covered the following 
questions: 1) 'Has the Commission adequately monitored and evaluated the implementation of the Directive?' and 2) 'Has the 
Commission sufficiently facilitated and enforced the implementation of the Directive?', ECA Special Report, p. 12. In terms of 
methodology, the audit activities included a series of interviews with representatives from the European Commission and various 
European organisations, document analysis, and fact-finding missions in seven Member States. These missions included visits to 
ministries, chambers of commerce, business and consumer organisations. 

http://www.eca.europa.eu/Lists/ECADocuments/SR16_05/SR_SERVICES_EN.pdf
http://www.eca.europa.eu/Lists/ECADocuments/SR16_05/SR_SERVICES_EN.pdf
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services. The report also noted that the Commission did not always follow-up on the identified barriers and appeared 
somewhat reluctant in questioning the proportionality justification used by some countries to keep a given restriction 
in place. It observed a similarly cautious attitude on the part of the Commission as regards initiating legal proceedings 
for mis/non-implementation of the directive. According to ECA, 'a lack of solidity in the legal base',25 vague language in 
the directive's provisions, and the expected length of infringement procedures could explain the Commission's 
approach.  
 
The report highlighted that a proper quantitative ex post evaluation of the directive has not been done. Although the 
Commission has made some estimations, including econometric modelling26 with the data collected during e.g. the 
mutual evaluation exercise, the absence of adequate data on cross-border trade in services before and after the 
directive does not allow for a thorough ex post assessment of the directive's impact. 27 
 
The report also focused on the specific tools (e.g. the points of single contact) foreseen by the directive to facilitate 
implementation, including the notification procedure discussed in the present briefing. The notification module under 
the IMI system described in Section 1 above replaced email communication as of September 2013. The ECA indicates 
that between September 2013 and 1 June 2015, Member States sent 310 notifications through the IMI system. This 
number appears relatively limited, given that IMI includes both EU Member States and EEA countries. Indeed, during 
that timeframe, seven countries did not notify any measures and the number of notifications for each of the 
remaining countries varied between 1 and 73.28 When compared with the number of barriers identified through the 
mutual evaluation exercise and performance checks in specific sectors, the number of notifications is much lower.  
 
During its fact-finding missions, the ECA also found that consulted national administrations did not deem the IMI 
notification system very useful, in part because of the associated workload and a lack of clarity in the notifications 
received. The report recalled that contrary to the case of goods, the Services Directive did not provide for a 'standstill 
period' of three months before a notified measure becomes applicable. The authorities interviewed for the study 
appeared to be in favour of introducing a standstill period. 
 
In concluding its analysis, the ECA made a series of suggestions that could support its general recommendation to the 
Commission 'to be bolder in enforcing the directive' and in making greater use of judicial solutions where appropriate. 
On notifications, ECA called for the adoption of a standstill period and the creation of a publicly accessible website 
that would serve as a repository for all notified measures in order to facilitate access and 'timely scrutiny' by 
interested parties. 
 
In its reply to the report, the Commission explained that to address the problem of clarity in notified measures, it 
already provides an English translation of notifications through the IMI system. It also recalled that in contrast to the 
notification system for goods, the EU Services Directive does not mandate the notification of draft measures. As a 
result, most notified measures are in fact already applicable, and the only option available to the Commission in case 
of non-compliance is an infringement procedure. Being able to intervene at the draft stage would be 'more efficient'. 
The Commission also recalled the absence of sanctions under the directive if a measure is not notified. This approach 
is once again less strict than is the case for goods, where a non-notified measure is de facto inapplicable.  
 
These elements were the subject of the Commission's analysis in the light of the reform of the notification procedure 
in 2016. The Commission also indicated that it was examining the creation of a publicly available website of notified 
measures and the introduction of a standstill period as potential options for reforming the system. 
 
 

6. Conclusions  

The EU Services Directive provides for a series of tools to facilitate intra-EU trade in services and eliminate or prevent 
barriers in the internal market. The notification procedure outlined in Articles 15 and 39 of the directive requires 
Member States to notify any new or modified requirement adopted at the national level, so that the European 
Commission and other Member States can evaluate and comment on its potential impact on cross-border trade in 
services. Various assessments of the existing notification procedure have shown that it has been ineffective in fully 
monitoring the emergence of new barriers in EU services markets. Suffice it to say that the overall number of services 

                                                           
25 ECA Special Report, p. 13. 
26 See J. Monteagudo, A. Rutkowski and D. Lorenzani (2012). An update of the original study is available here. 
27 ECA Special Report, p. 19. 
28 These findings echo those provided by the European Commission for the period 2012-2014, as reported in Section 2 above. 

http://ec.europa.eu/DocsRoom/documents/13327/attachments/1/translations
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notifications communicated through the IMI system pales in comparison with the number of notified measures in the 
market for products and information society services. In addition, the services notification procedure does not always 
ensure that new national requirements are proportionate, non-discriminatory and justified by public interest 
objectives. Some institutional actors have reported that the proportionality assessments provided by Member States 
to justify the adoption of a given restriction in the services sector are not always thorough. 
 
Some of the shortcomings of the current notification procedure derive from its less stringent nature when compared 
with its equivalent for products and information society services. Indeed, the lack of an obligation to notify draft 
measures and the absence of clarity on sanction mechanisms for non-notification, for instance, contribute to legal 
uncertainty and ineffective implementation of this particular aspect of the EU Services Directive. In addition, the 
inability for non-institutional stakeholders to consult and comment on notified measures reduces the possibilities to 
address potential new barriers in a timely manner. 
 
At the time of writing this briefing, the Commission was still exploring potential ways to improve the existing 
procedure, with a view to adopting a proposal for reform in November 2016.  
 

7. Other sources of information 

EPRS (2014) Mapping the Cost of Non-Europe, 2014-2019. 

 

Mustilli, F. and Pelkmans, J., (2013), Access Barriers to Services Markets. Mapping, tracing, understanding and 

measuring, CEPS Special Report 77/2013. 

 

Renntrop, T., (2007), The Services Directive? What is actually new?, EIPASCOPE 2007/2, European Institute of Public 

Administration.  

 

Stelkens, U., Weiss, W. and Mirschberger, M., (2012), The implementation of the EU Services Directive. Transposition, 

problems and strategies, T.M.C. Asser Press, Springer. 

 

To contact the Policy Cycle Unit, please e-mail:    

Manuscript completed in September 2016. Brussels © European Union, 2016.  

The opinions expressed in this document are the sole responsibility of the author(s) and do not represent an official position of the 
European Parliament. Reproduction and translation of this document for non-commercial purposes are authorised, provided the 
source is acknowledged and the publisher is given prior notice and sent a copy.  

www.europarl.europa.eu/thinktank (Internet)  www.epthinktank.eu (blog)  www.eprs.sso.ep.parl.union.eu (Intranet) 
 

http://www.europarl.europa.eu/RegData/etudes/etudes/join/2014/563350/IPOL-EAVA_ET%282014%29563350_EN.pdf
https://www.ceps.eu/system/files/Access%20Barriers%20to%20Services%20Markets.pdf
https://www.ceps.eu/system/files/Access%20Barriers%20to%20Services%20Markets.pdf
http://www.eipa.eu/files/repository/eipascope/20071106123232_treSCOPE2007-2_internet-4.pdf
http://www.springer.com/gp/book/9789067048392?wt_mc=GoogleBooks.GoogleBooks.3.EN&token=gbgen
http://www.springer.com/gp/book/9789067048392?wt_mc=GoogleBooks.GoogleBooks.3.EN&token=gbgen
mailto:EPRS-PolicyCycle@ep.europa.eu
http://www.europarl.europa.eu/thinktank
http://www.epthinktank.eu/
http://www.eprs.sso.ep.parl.union.eu/

