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SUMMARY
The committees and individual members of the US Congress conduct oversight of the
executive (Administration), in order, inter alia, to pursue legislative objectives,
support efficiency in government and/or expose failures or achievements of an
Administration. Congress uses formal and informal instruments to oversee the
executive. When informal instruments such as talks with executive employees or
letters written by Representatives and Senators do not lead to results, Congress can
use official oversight techniques such as investigations and hearings.

The US Administration is overseen internally and externally. Each government
department and most agencies have an internal review function, an Office of the
Inspector General. For external oversight, Congress has several non-partisan agencies
at its disposal, the Government Accountability Office (GAO), the Congressional Budget
Office (CBO) and the Congressional Research Service (CRS).

Regulatory Impact Analysis (RIA) is the instrument for ex-ante assessment of the
major potential effects of regulation. Government departments and agencies carry
these out themselves, in part under scrutiny of a branch of the White House, the
Office of Information and Regulatory Affairs (OIRA). Ex-post analysis is done through
retrospective review, which takes a variety of formats. If Congress deems a rule
(regulation) dissatisfactory, it can repeal it, change the underlying legislation or use
its power of the purse to withhold funding.

The European Parliament's involvement in ex-ante analysis is stronger than that of
Congress, as it considers European Commission impact assessments at the same time
as proposed legislation. Ex-post, the European Court of Auditors is roughly equivalent
to the GAO, but independent of Parliament. The EP also conducts its own
implementation appraisals of EU legislation in force.

See also the parallel analysis 'Oversight of the US executive' for further discussion of
the topic and, in particular, comparison with the EU system.
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Glossary
Congress: The legislature of the USA, comprising two chambers, the US House of
Representatives and the US Senate.

Executive branch: The President's Administration and subordinate services: these include the
White House (Executive Office of the President), government departments (equivalent to
ministries in Europe), agencies reporting to a government department, and independent
regulatory agencies.

Inspector General: Internal reviewing function particular to government departments within
the executive branch.

Oversight Committee: Senate Committee on Homeland Security and Governmental Affairs, and
House Committee on Oversight and Government Reform.

Authorising Committee: A committee of either chamber dealing with policy areas, such as
Foreign Affairs, Energy, Judiciary.

Subpoena: A legal order used by House and Senate standing committees and subcommittees
to require the attendance and testimony of witnesses and the production of documents.

Regulatory Impact Analysis (RIA): Assessment by the executive of anticipated consequences of
a regulation, and estimation of its expected benefits and costs. Equivalent to EU impact
assessment.

Introduction
This briefing is based in particular on a series of 44 interviews with policy practitioners,
including members of Congress, assistants to members of both houses of Congress, and
staff of Congressional support agencies, the US Administration, think-tanks and
academics. The research was undertaken during the author's recent European Parliament
fellowship at the Center for Transatlantic Relations at Johns Hopkins University in
Washington DC.

The rationale behind oversight
In the United States, oversight of the executive is seen as part of the work of
Congressional committees and members in pursuing their legislative responsibilities as
well as other goals:

• promoting administrative efficiency and economy in government;
• protecting and supporting policies and programmes considered important by

committees, including as an alternative, or prior to legislation;
• exposing an Administration’s failures or achievements;
• publicising the goals of a particular committee or member;
• asserting Congressional authority over the administration; and
• pursuing the interests of lobbies to which certain members are partial.

In addition to the methods and instruments used directly by Congress and its members,
the work of a number of organisations is significant for the oversight activities both of
Congress and for US society as a whole.

Instruments used by the US Congress
Congress uses both formal and informal oversight instruments; formal instruments derive
from Congress’s constitutional powers or are written into legislation, while informal ones
mainly derive from Congressional practice.
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The oversight instrument used in a particular case depends on the chair and ranking
member (opposition leader) of a given committee. The House of Representatives and the
Senate both have an oversight committee, while some authorising committees in each
chamber have oversight subcommittees, too.

Formal oversight instruments
Committee hearings1 are the best-known tool for oversight in the US Congress.
Committees will often invite members of the Administration, Congressional agencies (see
below) or civil society experts to testify (answer questions from the committee
members). Often committees invite an agency's Inspector General (IG, see below) to
report, or a committee might constitute a panel of witnesses, on which the majority and
minority members must agree. Typically, the majority fills more of the panel than the
minority, for example inviting three witnesses, and the minority two.

If a Congressional committee wants a particular senior official from the Administration to
appear, but the department tries to substitute someone else or refuses to send anyone,
they might threaten to, or actually, issue a subpoena, thus forcing the official to appear.
Subpoenas can also be issued to access documents that the Administration is reluctant
to disclose. The importance of the right to use subpoenas has been confirmed by the
Supreme Court, which stated that 'a legislative body cannot legislate wisely or effectively
in the absence of information'.2 The use of subpoenas is also grounded in Senate and
House rules.3 Issuing a subpoena usually requires either a vote of the committee or
agreement between the chair and the ranking member. However, some committees
authorise the chair to issue subpoenas directly. Congressional staffers, however, state
that the procedure for enforcing a subpoena, if the recipient does not comply, can take
years. If a government department or official does not comply with a subpoena, Congress
can also vote to hold it/them in criminal contempt. It is, however, then up to the
Department of Justice to prosecute a government official for contempt.4

Hearings and subpoenas can be part of regular oversight activities, as well as of
investigations. These typically relate to a specific issue, such as Watergate or the Iran-
Contra affair, and may be carried out by (temporary) select committees, as opposed to
standing committees.5 Individual Senators or Representatives can also take initiatives to
investigate executive-branch behaviour that they perceive as problematic. The chair of
the Senate Judiciary Committee, Chuck Grassley, has assigned a team of investigative
attorneys mainly to react to alerts by whistleblowers from an agency or government
department, often concerning alleged waste, fraud, abuse or maladministration. With the
help of hearings and the press, Congressional employees consider this method to be an
easier route to improving the way an agency operates than changing laws, which requires
agreement between the Senate and the House, as well as the President's signature. The
investigative process starts with staff submitting questions to a government department
or agency, and could escalate to use more formal mechanisms, such as subpoenaing
documents.

Government departments and agencies exist because they have initially been authorised
by Congress.6 Reauthorising these agencies provides Congress with an opportunity to
take stock and change features that, according to the oversight conducted in the earlier
authorisation period, have proven not to work satisfactorily. The authorisation generally
establishes or continues an agency or programme, as well as authorising future financial
appropriations, sometimes with limits. An authorisation does not itself fund the agency
or programme. The committees that prepare Congressional authorisations for a
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particular policy area are therefore known as 'authorising committees'. After
authorisation, appropriation laws provide discretionary spending to fund the agency or
programme.7 These laws require the approval of Congress each fiscal year, in the form of
annual Congressional appropriations bills.8

Congress can also write reporting requirements into legislation. Some agencies have
further developed these tools so as to periodically review their priorities and
demonstrate to Congress that they are taking oversight seriously. For example, a
Congressional employee commented positively on the Quadrennial Defense Review,
which also helps for budgetary planning purposes.

The Senate has an additional oversight function not shared with the House: it provides
advice on and has the right to confirm appointments made by the US President,9 often
using hearings in the process.

Informal oversight instruments
In addition to the formal instruments at its disposal, Congress has developed various
informal oversight mechanisms. These are often used as a first attempt to hold the
Administration to account. Formal mechanisms could then be used in a second stage if
the informal ones have not yielded satisfactory results.

Staff on the Senate Committee on Homeland Security and Governmental Affairs engage
in many informal discussions with government departments. This often spurs civil
servants to act, and can also be seen as a first step towards the evaluation of a policy on
behalf of the Administration.

Writing letters can be quite an effective oversight tool, although the Administration is not
legally obliged to reply unless a committee adds a formal element such as a subpoena.
The government department to which such letters are directed is more likely to take a
letter seriously if it is signed by a committee chair and/or ranking member. However,
some letters are written only to attract publicity, and the member writing it does not
expect an answer. In the absence of a subpoena, Congressional staff may make efforts to
persuade the Administration of the importance of delivering an answer.

The character of Congressional oversight
The scholar Charles B. Cushman and most interviewees consider Congressional oversight
to be more ad hoc than systematic. This is mainly owing to the lack of resources. Congress
does however make some efforts to conduct more regular oversight activities. The
House's rules10 oblige its committees to publish a yearly oversight plan, and although not
all committees do so, some of these plans are relatively detailed.11

Congressional staff and think-tank fellows interviewed agree that oversight can be an
effective instrument for improving policy, but on other occasions merely a political tool
aimed at destabilising the party running the Administration.

Most observers underline that Congress is well advised to secure support from the public,
civil society and the press, because this support can help apply the necessary pressure on
the Administration, thus improving the effectiveness of oversight. A senior observer and
a Congressional employee concur that when this support is lacking, or impossible to
gather if it concerns classified material which cannot be distributed to the press and
public, oversight becomes more difficult. Other circumstances can, however, contribute
to a more factual basis for oversight: in technical or less politicised contexts, bipartisan
consensus can be easier to achieve, which may elicit more authority vis-à-vis government
departments than an effort from only one party.

http://archive.defense.gov/home/features/2014/0314_sdr/qdr.aspx
https://www.congress.gov/114/crpt/hrpt82/CRPT-114hrpt82.pdf
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Organisations engaging in oversight
Internal: within the Administration
In the US, the Inspectors General (IGs) in government departments conduct internal
audits of legislation, policies, and spending programmes, according to a law from 1978.
The 72 federal Offices of Inspector General (OIGs) comprise approximately 14 000
employees, and, in 2013, identified US$37 billion in potential cost savings.12 In the State
Department, for example, the OIG's activity is divided into inspections (of divisions and
embassies), auditing (financial) and investigations (into fraud). The Chair of the House
Oversight and Government Reform Committee (114th Congress) Jason Chaffetz, would
like the IGs to be given more independent powers of investigation, for example to pursue
former officials who have retired.13 Since the IGs are on the payroll of the departments,
their independence can be questioned. Additionally, in general, IGs can be removed by
the same person or entity that appointed them. For example, IGs appointed by the
President can be removed by the President, and IGs appointed by the head of an agency
can be removed by that head. Congress does not have a direct role in the process of
removal. OIGs come together in the Council of Inspectors General on Integrity and
Efficiency.

External: Congressional agencies
Congress has several agencies at its disposal: the Government Accountability Office
(GAO), the Congressional Budget Office (CBO) and the Congressional Research Service
(CRS). These are mandated to be non-partisan, and are staffed with civil servants hired
on merit, as opposed to committee employees, who work for either the majority or the
minority. These agencies are widely regarded as being unbiased and offering balanced
information. Appointments of the heads of these agencies are, however, also highly
political.

Congressional Research Service
CRS serves Congress throughout the legislative process. Any member or Congressional
staffer can turn to its analysts and ask for a tailored summary of legislation, analysis of a
policy area or legal issue or any other question related to Congressional activities.
Because CRS is often the first agency to which Congressional employees turn, CRS has a
role in supporting oversight; for example, when Congress needs a quick explanation of a
Regulatory Impact Analysis (RIA) provided by an agency. CRS also writes reports of
general interest on a wide range of policy and legal issues. By statute, these reports are
only available to Congress and Congressional staff, and are not formally made available
to the public.

Government Accountability Office
The GAO conducts external audits, with the aim of verifying whether federal taxpayers'
money has been used correctly. Most of these compliance, performance, or financial
audits are done at the request of Congress, but some are at the discretion of GAO's head,
the Comptroller General. GAO's approximately 3 000 staff14 produce some 900 reports a
year, of which 90 % are at the direct request of Congress or required by law. The chair or
ranking member of a committee may make requests, while some requests are bipartisan.
The remaining 10 % of GAO's work is done at the Comptroller General’s own discretion,
and may be on issues of interest to several committees. GAO standards are similar to
international auditing standards. GAO uses its own data or data from governmental
agencies. Around 80 % of GAO recommendations are implemented, though it has no
enforcement authority. The average report takes 9.5 months to write and review, with

https://oig.state.gov/about
https://www.ignet.gov/
https://www.ignet.gov/
http://www.gao.gov/index.html
https://www.cbo.gov/
http://www.loc.gov/crsinfo/
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GAO setting up audit teams to prepare them. Most of the work is done in-house, but
when expert panels are needed, GAO may contract work out to national academies of
science. Unless they concern a classified topic, GAO reports are public, which helps to put
pressure on agencies to comply with their recommendations. GAO staff, however, stress
the collaborative nature of auditing agencies: GAO does not rank its recommendations,
but discusses them with the audited agency during the process. In performance audits,
GAO also includes cost-benefit analysis. GAO reports often include a range of options for
improvement, so that the agency concerned can choose the most effective approach.

Although the main GAO office is in Washington DC, 25 % of staff work in its 11 field
offices.15 This allows original research on the ground. The location of field offices to some
extent channels their activity. The Norfolk, Virginia, office, for example, close to large
military bases, specialises in oversight of the Department of Defense. An important focus
of the Los Angeles office is on immigration and border issues. With the development of
technological and communication facilities, however, staff numbers in the field offices
have been reduced.16

Congressional Budget Office
Ex-ante evaluation of the likely consequences of a proposal for the federal budget is done
with the help of the CBO. This agency currently employs about 235 staff, most of whom
are economists and public-policy analysts.

CBO was founded to enable Congress to eliminate the information disadvantage it faced
vis-à-vis the Administration in budget debates. The Senate and House Budget Committees
are CBO's main clients, with requests coming from chairs, ranking members, or the House
or Senate leadership.

The agency provides Congress with information on the budgetary implications of
proposed legislation over a five to ten-year timeframe. Such 'cost estimates' are
conducted for most bills adopted by Congressional committees, between 500 and 700 a
year. CBO also offers a large number of informal, preliminary estimates to committees
that are still considering what legislation to advance. According to the CBO mandate, the
focus is on costs to the US taxpayer, not wider societal benefits. This limitation of the
agency's mandate is regularly criticised because it favours 'low tax’ policies over
redistributive ones.17

CBO's 'baseline projections' aim to estimate budgetary and economic development for
the next ten years, assuming that current laws on revenue and spending remain in place.
In addition to that, CBO provides Congress with projections of economic and budgetary
outcomes, analysis of the President’s budget, and analytical reports.

As to methodology, CBO does not present a range of figures for most of its estimates, but
rather a single value in the middle of the distribution of possible outcomes, so as to
prevent being used in partisan struggles in Congress.18 It aims to communicate clearly the
basis for those estimates as well as the uncertainty surrounding them in order to limit
criticism. Until 2015, cost estimates did not take into account macroeconomic changes,
but under a Republican majority in both chambers, Congress adopted a concurrent
resolution on the budget for the financial year 2016 and put forward requirements for
'dynamic scoring': for major legislation, CBO must now try to estimate the budgetary
feedback of macroeconomic effects as well.19

In addition, CBO explores policy options from a budgetary perspective. These 'budget
options' are produced about every two years, and aim to show different options to reduce

http://gao.gov/assets/660/658105.pdf
https://www.cbo.gov/about/organization-and-staffing
https://www.congress.gov/bill/114th-congress/senate-concurrent-resolution/11/text
https://www.congress.gov/bill/114th-congress/senate-concurrent-resolution/11/text
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the budget deficit. These are not purely budgetary, as they also try to touch upon the
qualitative implications of different options.20

Due to lack of resources, CBO does not often look back to its past projections, to see how
exact they were. It only provides estimates of a counterfactual situation (effect of the
absence of legislation) when requested. For example, Congress asked for a budgetary
analysis of a repeal of the Affordable Care Act ('Obamacare').

Linking internal and external oversight
According to GAO staff interviewed, GAO works very well together with the IGs. These
internal and external audit bodies coordinate their work to avoid duplication, and there
are rarely any disputes over competence, since the issues that IGs investigate are
relatively narrow. Issues that IGs look at could concern, for example, a specific transaction
within one department, whereas GAO has the possibility to look across departments. Its
remit is generally wider. The IGs, on the other hand, theoretically have access to more
internal documents than GAO, because they work for the government department
concerned, although quite often they find their work obstructed by a management afraid
of revelations.21

GAO, like all entities conducting oversight, also frequently has to battle with executive
branch management for access to information. This interaction depends on the
government departments; with some, working relations are strong, whereas others are
very secretive.

Ex-ante and ex-post analysis
Although there has long been some interest in evaluating the potential impact of
proposed or potential new legislation as well as reviewing the effects of existing or
recently-enacted legislation, it is still far from a systematic element in the Congressional
process. CBO analyses fall into the realm of ex-ante assessment, while GAO work
generally takes place ex post.

Ex-ante: Regulatory Impact Analysis (RIA)
In order to analyse the major effects of regulation, government departments are obliged
to conduct a Regulatory Impact Analysis (RIA) if a proposed rule (regulation) falls under
the definition of 'significant' or 'economically significant', as defined by Executive Order
12866 issued by President Bill Clinton.22 Congress has no official role in this process.

Significant rules are also reviewed by OIRA, the Office of Information and Regulatory
Affairs within the Office of Management and Budget (OMB) in the Executive Office of the
President. OIRA work cuts across policy areas and analyses possible conflicts between
proposed rules, or between a proposed rule and the Administration’s general policies. A
former OIRA employee considers that OIRA's main contribution in this process is to
'suggest a regulatory alternative that had not been previously considered by the
regulatory agency'.23 Costs and benefits have to be quantified and monetised as much as
possible, in order to estimate, inter alia, direct compliance costs and opportunity costs.
When quantification is not possible, a qualitative approach can be envisaged. When data
are lacking, surveys are done to find out what people would pay to avoid risk or enjoy a
benefit. OIRA also develops surveys with statisticians that can feed into RIAs.

This process is not all-encompassing, as it only concerns those agencies that report to a
government department: independent regulatory agencies are so far not under OMB
control and not covered by the main provisions of Executive Order 12866. President

https://www.cbo.gov/publication/50252
https://www.cbo.gov/publication/50252
http://www.archives.gov/federal-register/executive-orders/pdf/12866.pdf
http://www.archives.gov/federal-register/executive-orders/pdf/12866.pdf
https://www.whitehouse.gov/omb/oira_qsandas
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Obama's Executive Order 13579 and Senate Bill S1607 aim at including independent
regulatory agencies in the process of submitting RIAs.

Moreover, OIRA has only 42 full-time staff, and business, citizens and Congress frequently
complain about lack of regulatory coherence. During a public hearing, Senators admitted
to a lack of Congressional control over OIRA, that they were only at the beginning of
overseeing regulation, and that there was a long way to go to improve it.24 Furthermore,
Congressional employees explained that members of Congress do not have a systematic
overview or control over whether the Administration fulfils the 'Congressional intent'
when it regulates in order to implement a statute.

Ex-post: retrospective review
US government departments and agencies engage in a process called retrospective
review. This can be mandated by Congress, if the original legislation demands that the
executive branch provide regular reports. Review is also based on President Obama’s
Executive Orders 13563 and 13610. Analysis is normally carried out four to five years after
a regulation has been fully implemented.

Congress can recast the original legislation governing an agency if it deems a rule
(regulation) to be dissatisfactory. Congress can also directly repeal a specific rule. This
hardly ever happens, however, with Congress more often using its budgetary lever. There
are no government-wide standards for retrospective review. Some agencies are more
systematic than others. For example the Department of Transportation has an internal
plan to review all its regulations every ten years.

Up to the present day, retrospective review does not systematically feed back into the
policy process with a view to improving legislation or regulation. Joseph Aldy of Harvard
University, in a study for ACUS, the Administrative Conference of the United States,
illustrates that in 2014, only two of the 24 major rules issued by executive agencies had
been identified 'as the products of retrospective review under Executive Order 13563'.
However, Michael Mandel of the Progressive Policy Institute concedes that such
coherence is difficult to achieve, given that the original legislation was already the result
of a political process and 'not a cost-benefit analysis of what regulation would be best'.
He considers that retrospective review also lacks the wider perspective that takes into
account the cumulative effect of the activities of different government departments.25

Differences between US and EU practice
Ex-ante
Congress has no official role in RIAs, contrary to the European Parliament where MEPs
have the possibility to consider the impact assessment made by the European
Commission alongside the legislative proposal, once the proposal is formally adopted by
the college of Commissioners. The reason for this difference is that, in the US, RIAs and
regulations are in the remit of the Administration and fall into the area of tertiary law.
Comparing the US oversight system to the EU's, a senior GAO official considers that the
US does not have an ex-ante instrument that is as disciplined or formal as the European
Commission’s ex-ante impact assessment.

The European Parliament also has a more systematic approach to assessing and
processing impact assessments (IAs) than Congress. The Ex-Ante Impact Assessment Unit
in the European Parliamentary Research Service (EPRS) helps committees appraise the
Commission's IAs. It also conducts its own impact assessments of major amendments
proposed by Parliament as well as complementary IAs at the request of committees.

https://www.whitehouse.gov/the-press-office/2011/07/11/executive-order-13579-regulation-and-independent-regulatory-agencies
https://www.congress.gov/bill/114th-congress/senate-bill/1607
https://www.whitehouse.gov/the-press-office/2011/01/18/executive-order-13563-improving-regulation-and-regulatory-review
https://www.whitehouse.gov/sites/default/files/docs/microsites/omb/eo_13610_identifying_and_reducing_regulatory_burdens.pdf
https://www.acus.gov/research-projects/retrospective-review-agency-rules
http://www.hks.harvard.edu/fs/jaldy/img/aldy_retrospective.pdf
http://www.europarl.europa.eu/atyourservice/en/20150201PVL00031/Eprs.html
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The European Added Value Unit (also part of EPRS) considers counterfactual issues in its
Cost of Non-Europe Reports, by gauging the potential economic cost involved if no EU-
level action is taken within a certain policy area. It also conducts European Added Value
Assessments (EAVAs) for committees drawing up legislative initiative reports. This work
can prepare the ground for future EU policy or legislation.

Ex-post
The European Court of Auditors (ECA) is the equivalent of GAO, and is an independent EU
institution not subordinate to the EP. The EP Committee on Budgetary Control, CONT,
uses ECA reports when scrutinising how EU money has been spent, and in granting
discharge to the EU institutions and bodies each year. Compared to GAO, the Court of
Auditors engages in relatively few performance audits, with most still financial. GAO
works mainly on Congressional request, whereas the ECA determines its own agenda.
GAO recommendations are not ranked according to priorities, in contrast to the ECA's.

The Offices of Inspectors General can be broadly compared with the internal audit service
(IAS) of the European Commission, although the remit of the latter is narrower than the
OIG: the IAS concerns itself with improving the effectiveness of risk management, control
and governance processes.

In the EP, EPRS also assists MEPs with evaluation: its Ex-Post Impact Assessment Unit
assists committees in their work on implementation of legislation, notably by drafting
‘European Implementation Assessments’, whenever a committee undertakes a formal
implementation report (which is increasingly common).

Practice of oversight in Congress and EP
Even though the formal oversight instruments available to Congress are more powerful
than those of the EP, they are much less used, as Congress, in practice, prefers informal
ways of executing oversight over long and unwieldy formal procedures. Consenting to
appointments of senior officials is one exception, where the Senate wields considerable
power. The EP, however, although only authorised to approve or reject the Commission
as a whole before it is appointed, has made steps towards a similar kind of power by
holding hearings of Commissioners-designate and using its vote on the Commission as a
whole to press for the replacement of individual designates who do not meet its
expectations. Parliament has also pushed to hold hearings of nominees to a range of EU
agencies and bodies, not least those created recently in the field of financial-market
supervision.
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