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Judicial rules and cooperation in family matters
(recast of Brussels IIa Regulation)

Impact Assessment (SWD (2016)207, SWD (2016)208 (summary)) of a Commission proposal for a Council regulation on
jurisdiction, the recognition and enforcement of decisions in matrimonial matters and the matters of parental

responsibility, and on international child abduction (recast) (COM(2016)411)

Background1

This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's
Impact Assessment (IA) accompanying the above Commission proposal (the proposal), submitted on 30 June 2016
and referred to Parliament's Committee on Legal Affairs.

The proposal is a recast of the Brussels IIa Regulation (the Regulation)2, which is 'the cornerstone of judicial
cooperation in family matters in the European Union'.3 The Regulation lays down jurisdiction rules in disputes
regarding matrimonial matters (divorce, separation and annulment) and parental responsibility, where there is a
cross-border element to such disputes, and lays down rules for the mutual recognition and enforcement of
judgements between Member States. It also sets out the procedure to deal with cases of intra-EU parental child
abduction.

The Commission carried out an evaluation of the Regulation within the framework of its REFIT programme. This
evaluation consisted of (i) a report on the application of the Regulation4 as required by Article 65, (ii) an external
evaluation5 study, (iii) an open public consultation, and (ii) surveys with central authorities and Member States.

The evaluation concluded that while overall the Regulation functions well and has achieved a satisfactory level of
efficiency, a number of shortcomings have not allowed it to attain its full potential. Matters regarding parental
responsibility are singled out as particularly in need of urgent action. The initiative was included in the
Commission's 2016 work programme.6

Methodology
It is worth pointing out that the evaluation determined an important methodological aspect of the IA. Further to
the conclusions drawn in the evaluation, the problematic issues identified were grouped under six headings: two

1 For further background on the subject, see: Céline Chateau, Brussels IIa: Towards a Review, Policy Department for Citizens' Rights
and Constitutional Affairs, European Parliament, 2016; Cinzia Peraro, Ana Isabel Lopes, Céline Chateau, Brussels IIa: Towards a
Review (2) – Main Recommendations from External Experts to the European Parliament, Policy Department for Citizens' Rights and
Constitutional Affairs, European Parliament, 2016.
2 Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of
judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000.
3 Explanatory Memorandum, p. 2.
4 COM(2014)225.
5 Deloitte, Study on the assessment of Regulation (EC) No 2201/2003 and the policy options for its amendment (including annexes),
EU, 2015.
6 Commission Work Programme 2016 – No time for business as usual, COM(2015) 610.

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016SC0207&qid=1476868670761&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016PC0411&rid=1
https://ec.europa.eu/eusurvey/publication/BXLIIA
http://www.europarl.europa.eu/RegData/etudes/BRIE/2015/536451/IPOL_BRI(2015)536451_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/571366/IPOL_BRI(2016)571366_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/571366/IPOL_BRI(2016)571366_EN.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02003R2201-20050301&qid=1478249777128&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014DC0225&qid=1476869176123&from=EN
http://ec.europa.eu/justice/civil/files/bxl_iia_final_report_evaluation.pdf
http://ec.europa.eu/justice/civil/files/bxl_iia_final_report_analtical_annexes.pdf
http://ec.europa.eu/atwork/key-documents/index_en.htm
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relating to matrimonial matters and four relating to parental responsibility. As the IA deals separately with each
of these headings, it also reports separately on the problems identified, the objectives set, the policy options at
hand, the impacts assessed and the choice of the preferred options for each of them. Essentially, the IA is
composed of six 'mini' IAs; the six different preferred policy options are then brought together in an overall
evaluation at the end. This method contributes to the transparency of the arguments behind the policy choices
made in the proposal, helping to avoid further complication of the understanding of the already complex legal
notions and arguments the proposal contains. Moreover, grouping the problems identified under different
headings helps to establish a clear focus on the general, specific and operational objectives and to match them to
these problems.

Below is a list of the six headings with their respective objectives, policy options and preferred policy options
(marked in grey):

Matrimonial Matters

1. Party autonomy and 'rush to court' in matrimonial matters
General objectives:

(a) to enhance access to a court
(b) to ensure the sound administration of justice

Specific objectives:
(a) to increase party autonomy and thereby enhance the predictability of international divorce proceedings
(b) to facilitate the consolidation of different family proceedings
(c) to limit spouses from 'rushing to court' and thereby reduce related costs

Operational objectives:
(a) to introduce the possibility for spouses to choose a court by agreement
(b) to introduce the possibility for a court of one Member State to transfer jurisdiction to a court of another
Member State

Policy Options:
 Option 1: No change; adherence to the baseline scenario
 Option 2: Introduction of a possibility for the spouses to choose the competent court in a Member State

with which they have a close link
 Option 3: Introduction of a possibility for the spouses to choose the competent court in a Member State

with which they have a close link, combined with a possibility for the court to transfer jurisdiction to a
court of another Member State

 Option 4: Introduction of a possibility for the spouses to choose the competent court in a Member State
with which they have a close link, combined with a hierarchy of the grounds of jurisdiction

2. The operation of the Regulation in the international legal order
General objectives:

(a) to ensure equal access to justice in the EU for both spouses
(b) to enhance the sound and efficient administration of justice

Specific objectives:
(a) to simplify the regulatory framework on international jurisdiction in divorce cases in the EU and its
Member States
(b) to introduce flexibility for courts to take into account proceedings pending in third States

Operational objectives:
(a) to change the complex interaction between the Regulation's current reference to national rules on
residual jurisdiction7 and the limitations protecting the defendant spouse

7 The glossary of legal terms in Annex 5 of the IA defines residual jurisdiction as 'the jurisdiction that is left to be determined by
national law where the Union law currently does not provide any basis of jurisdiction for a particular dispute in any of the Member
States'.
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2. The operation of the Regulation in the international legal order
(b) to introduce a rule enabling courts to take account of proceedings which are pending in a third State,
between the same parties on the same subject matter

Policy options:
 Option 1: No change; adherence to the baseline scenario
 Option 2: Creation of a uniform and autonomous rule on forum necessitatis8 for spouses not having a

common EU nationality and living in a third State, combined with the deletion of the reference to residual
jurisdiction under national law and the introduction of a discretionary lis pendens rule9 vis-à-vis third
States

 Option 3: Creation of a uniform and autonomous rule on residual jurisdiction for spouses not having a
common EU nationality and living in a third State, combined with the deletion of the reference to residual
jurisdiction under national law and the introduction of a discretionary lis pendens rule vis-à-vis third States

 Option 4: No harmonisation of residual jurisdiction, but deletion of Article 6 which protects a defendant
having EU nationality or domicile from being sued in another Member State under residual jurisdiction
rules of national law, and introduction of a discretionary lis pendens rule vis-à-vis third States

Parental Responsibility

3. The return procedure in cases of parental child abduction
General objectives:

to deter abductions, protect the parent-child relationship and thereby safeguard the best interests of the
child

Specific objectives:
to ensure the swift and safe return of the child to his or her State of habitual residence and thereby simplify
the child return procedure

Operational objectives:
(a) to clarify and strengthen the role of the court of origin
(b) to introduce a clear and realistic time frame for issuing an enforceable return order
(c) to ensure that return cases are handled mainly by experienced judges
(d) to reduce appeal possibilities and the provisional enforceability of judgments
(e) to ensure that protective provisional measures have cross-border effects
(f) to ensure that the child's right to be heard is respected, even if the child is not physically present, in
accordance with the UN Convention of the Rights of the Child and the Charter of Fundamental Rights of the
European Union.

Policy options:
 Option 1: No change; adherence to the baseline scenario
 Option 2: Codification of the current interpretation based on available guidelines and the case law of the

Court of Justice of the EU
 Option 3: Introduction of measures increasing efficiency and improving the functioning of the overriding

mechanism10

 Option 4: Revoking the current system by deleting the overriding mechanism and thereby returning to
the 1980 Hague Convention11 system

8 The glossary of legal terms in Annex 5 of the IA defines forum necessitatis as the 'forum which may exercise jurisdiction when no
other forum is reasonably available'.
9 The glossary of legal terms in Annex 5 of the IA defines lis pendens as a 'situation in which at the moment when one court is
seized, another court is already in the process of examining the same dispute'. The introduction of a discretionary lis pendens rule
would give courts in a Member State the discretion to take into account proceedings pending in a third State in order to avoid two
irreconcilable judgements.
10 The overriding mechanism is a procedure to be followed after a non-return order is issued in a State of refuge (after abduction)
of the child, allowing the State of (former) habitual residence to override the non-return decision.
11 Hague Convention of 25 October 1980 on the civil aspects of international child abduction.

http://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf
https://assets.hcch.net/docs/e86d9f72-dc8d-46f3-b3bf-e102911c8532.pdf
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3. The return procedure in cases of parental child abduction
 Option 5: Revoking the current system of Article 1112 by concentrating the jurisdiction for return

proceedings in the Member State of habitual residence and enforcing the return order in the Member
State of refuge

4. Placement of the child in another Member State
General objectives:

to safeguard the best interests of the child by ensuring that children in need can be placed in another Member
State

Specific objectives:
to simplify the procedure for cross-border placements of children by reducing the delays associated with it

Operational objectives:
(a) to introduce minimum requirements for applications for consent
(b) to set time limits for authorities to respond to requests

Policy options:
 Option 1: Baseline scenario
 Option 2: Creation of an autonomous consent procedure to be applied to all cross-border placements,

flanked by a time limit of eight weeks for the requested Member State to respond to the request
 Option 3: Creation of an autonomous consent procedure to be applied to all cross-border placements,

flanked by a period for the requested Member State to object and by harmonised grounds for refusal

5. Recognition and enforcement of judgements
General objectives:

to protect the best interests of the child and the relationship between children and their parents
Specific objectives:

(a) to simplify the procedure by reducing delays and costs in relation to the recognition and enforceability of
judgments, as well as their enforcement
(b) to consolidate mutual trust between the Member States overall and in particular relating to the hearing
of the child and the child's best interests

Operational objectives:
(a) to put in place rules that ensure the speedy recognition and enforceability of judgments
(b) to ensure that right of the child to be heard is guaranteed by a clear provision and thereby avoid
unnecessary non-recognition of judgments
(c) to provide rules that clearly establish when it would be possible to refuse enforcement
(d) to establish time limits for the overall duration of the enforcement proceedings
(e) to give the possibility to a judge in the State of origin to declare a judgment provisionally enforceable

Policy Options
 Option 1: No change; adherence to the baseline scenario
 Option 2: Extension of the current system for access judgments (abolition of exequatur13 plus certificate

on enforceability and respect of procedural standards) to all types of judgments on parental responsibility
matters.

 Option 3: Abolition of exequatur with appropriate
safeguards to be invoked at the stage of enforcement
(in other words, creating the possibility to challenge the
recognition of the judgment issued by the State of
origin or to challenge concrete enforcement measures
ordered by the State where enforcement is sought, in

 Sub-option A: Inclusion in the
Regulation of a reference to Article 12
of the UN Convention on the Rights of
the Child

12 Article 11 of the Regulation establishes certain common procedural rules for courts of Member States when dealing with return
proceedings under the 1980 Hague Convention.
13 The glossary of legal terms in Annex 5 of the IA defines exequatur as a 'formal court procedure by which a foreign judgment is
declared enforceable (i.e. "validated" for enforcement) in the state where enforcement is sought'.
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5. Recognition and enforcement of judgements
one and the same procedure and in the State where
enforcement is sought)

 Sub-option B: Introduction of common
minimum standards regarding the
question from what age a child must
be given the opportunity to be heard

 Sub-option C: Introduction of an
obligation to give the child an
opportunity to express his or her views

 Option 4: Option 3 plus introduction of targeted
measures to improve the efficiency of actual
enforcement

 Option 5: Option 3 plus introduction of a uniform
enforcement procedure

6. Cooperation between national authorities
General objectives:

(a) to enhance cooperation between the national authorities and thereby better protect parents and children
in cross-border proceedings
(b) to simplify cross-border cooperation between central authorities

Specific objectives:
(a) to reduce delays associated with cross-border cases concerning children, thereby safeguarding their best
interests
(b) to increase mutual trust among national authorities, in particular central authorities, cooperating in child
matters across borders

Operational objectives:
(a) to clarify the obligations of central and other national authorities under the Regulation article dedicated
to cooperation
(b) to establish time limits for national authorities to respond to requests for information under the
Regulation

Policy options:
 Option 1: No change; adherence to the baseline scenario
 Option 2: Clarification of the central authorities' and other requested authorities' tasks
 Option 3: Clarification of the central authorities' and other requested authorities' tasks plus addition of

an article on adequate resources

Problem definition
The IA is divided into six individual headings based on the identification of six separate issues, each with its distinct
set of problems. To identify these problems and describe their nature and scale, the IA draws considerably on the
external evaluation study.14 The IA does not provide an in-depth discussion on the data used as a basis for
identifying the problems; this is done to a certain degree in the evaluation study. Both the IA and the evaluation
study underline the lack of precise quantified evidence in various instances, and the evaluation study explains how
the available statistical data have been used for estimating the extent of the problems. It would have been useful
to have the sources of the data and estimates indicated more clearly and discussed within the IA itself, as this
would have afforded a deeper understanding of the arguments put forth in the IA.

Range of options considered
The options identified in the IA appear to be clear, reasonable and coherent with the corresponding objectives,
and seem to be examined in a balanced way. Non-regulatory solutions are not considered as fully fledged options,
but in some instances the adoption of new soft law measures or the update thereof is put forward as part of the
baseline scenario or to complement the regulatory measures included in the options. This is especially noticeable
in heading 2, 'The operation of the Regulation in the international legal order', where the baseline scenario is the
preferred option.

14 See footnote 5 above.
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Scope of the Impact Assessment
Considering the subject matter, the IA does not assess the options for their economic and environmental
consequences. Social impacts are assessed in that several of the objectives identified by the IA are of a social
nature, and the IA makes what appears to be a thorough assessment of how effective the options are in achieving
these and other objectives. The IA analyses systematically how the options improve the protection of the
fundamental rights of affected citizens, such as litigants in divorce, separation and annulment proceedings, and
children who are subject to judicial rulings regarding parental responsibility. Where applicable, the cost-saving
potential of the options for the affected parties is also analysed. The options are compared on the basis of these
criteria.

In its assessment, the IA gives considerable importance to the political feasibility of changes to the status quo. The
legal basis of the proposal is Article 81(3) of the Treaty on the Functioning of the European Union, which requires
the Council to act unanimously after consulting the Parliament. In view of this, the IA concludes that, regarding
issues concerning matrimonial matters, there is no possibility for a political agreement in the Council on any of
the proposed options. Conversely, the IA considers that matters of parental responsibility 'are perceived by
Member States as highly important given their link to the rights of the child, and enjoy their support in terms of
possible changes which would enhance the overall efficiency of the proceedings'.15

Subsidiarity / proportionality
For each of its headings the IA includes a section on subsidiarity, highlighting the shared competence between the
EU and the Member States. In each case, then, the IA explains how and why the problems identified in the
currently applicable legal framework can only be addressed by intervention at the EU level. The principle of
subsidiarity is, however, of no practical relevance for the analysis under the two headings on matrimonial matters,
since the preferred policy option there is ultimately not to take any further action at EU level for the time being.
The deadline for the submission of reasoned opinions by national parliaments on non-compliance with the
principle of subsidiarity expired on 3 October 2016, and by that date no such reasoned opinions had been
submitted.

The issue of proportionality becomes especially prominent in the comparison of the options under the four
headings relating to parental responsibility. Under three of these headings,16 proportionality is a decisive factor in
the choice of the preferred options. In general, the IA considers that 'the costs of the proposed reforms are modest
and the benefits are, in comparison, very large'.17

Budgetary or public finance implications
The IA analyses the operational cost impact of the options where applicable, and also discusses the compliance
costs of the preferred options. In this respect, the level of detail offered by the IA in terms of precise estimates
appears to be scant.

Simplification and other regulatory implications
Simplification seems to be a concern underpinning several of the objectives under the different headings of the
IA, and as such is dealt with extensively in the document. In this same context, the IA explains that concerns over
the number and complexity of EU family law instruments led to the choice of 'a recast rather than an amendment
in order to enhance transparency and legal certainty, readability by the subjects and hence applicability of the
instrument'.18

15 IA, p. 34.
16 'Placement of the child in another Member State', 'Recognition and enforcement of judgements', and 'Cooperation between
national authorities'.
17 IA, p. 81.
18 IA, p. 10.
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The IA points out that the evaluation of the Regulation suggests 'that the multitude and complexity of Union
instruments in family law have led to practical difficulties'.19 The IA dedicates a specific section to the interplay of
the Regulation with other family law instruments. The level of discussion on the coherence of the proposal with
other family law-related legislative acts seems to have been one of the shortcomings of the first version of the IA
submitted to the Regulatory Scrutiny Board.20 This shortcoming appears to have been addressed in the
resubmitted version of the IA. In particular, when analysing the options, the IA examines their interplay with the
Rome III Regulation.21 The IA also explains how certain solutions adopted in the Brussels I Regulation22 inspired
the inclusion of certain options in the proposal.

Relations with third countries
One of the issues that the IA identifies as problematic, and to which it dedicates a separate heading, is the
operation of the Regulation in the international legal order. Under this heading, the IA discusses situations where
EU citizens living in a third State do not have access to a court at all or cannot have a judgement delivered in a
third State recognised in the EU. Regarding the area of parental responsibility, the IA acknowledges that 'the
carefully negotiated interaction between the Regulation and the two Hague Conventions of 1980 and 199623 needs
to be preserved'24 and takes this into account in the discussion. It also takes into account the UN Convention on
the Rights of the Child.

The proposal includes a separate chapter entitled 'Relations with other instruments', which deals with the
relationship of the proposal with several international instruments in the area under consideration.

Quality of data, research and analysis
In analysing the status quo, the IA draws heavily on the external evaluation study25 for its research and analysis. It
identifies areas of uncertainty and points to gaps in the available data. In assessing the impact of the proposed
options, the IA favours the method of qualitative analysis. It is not clear whether quantification based on estimates
would have been opportune, or whether, given the gaps in available data, it would have been too uncertain to be
of any value.

Stakeholder consultation
The IA identifies the stakeholders affected by the problems and the proposed options. According to the synopsis
report on stakeholder consultation, included in Annex 2 of the IA, a 12-week open public online consultation was
held from 15 April to 18 July 2014, drawing 192 responses. An informal meeting with Member States was also held
on 12 October 2015.

The public consultation generally asked stakeholders to give their views on the current situation and to make
suggestions on how the situation could be improved. While in certain instances they were asked to comment on
possible changes to the status quo, they were not systematically invited to give their views on the specific content
of the options. It is worth mentioning here that the public consultation was conducted at the time when the
Regulation was being evaluated as part of the REFIT exercise, that is, quite early on in the development of the
proposal, when presumably the options had not yet been identified.

Stakeholders' views are reflected throughout the IA, including in the consideration of the options and their
impacts. Given that the proposal is for a legislative act requiring unanimity in the Council, the views of Member
States appear to have been given paramount importance.

19 IA, p. 11.
20 See below under the section on Commission Regulatory Scrutiny Board.
21 Regulation (EU) No 1259/2010 of 20 December 2010 implementing enhanced cooperation in the area of the law applicable to
divorce and legal separation.
22 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the
recognition and enforcement of judgements in civil and commercial matters (recast).
23 Hague Convention of 19 October 1996 on jurisdiction, applicable law, recognition, enforcement and co-operation in respect of
parental responsibility and measures for the protection of children.
24 IA, p. 6.
25 See footnote 5 above.

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32010R1259&qid=1476889700937&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02012R1215-20150226&qid=1476890016109&from=EN
https://assets.hcch.net/docs/f16ebd3d-f398-4891-bf47-110866e171d4.pdf
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Monitoring and evaluation
The IA lays down the Commission's intention to regularly evaluate and report on the application of the new
Regulation on the basis of consultations with Member States, stakeholders and external experts. The IA considers
that 'an evaluation every five years would be useful in order to closely monitor the evolution of the impacts and
the context in which the Regulation operates'.26 This regular evaluation and reporting appears to remain at the
initiative of the Commission and not to translate into an obligation in the operative part of the proposal. In the
proposal, the Commission is only obliged to present an evaluation report within ten years after its entry into
application, and if necessary, to accompany this report by a legislative proposal. The proposal also lays down the
obligation for Member States to collect and make available to the Commission certain relevant information upon
its request.27

The IA lays down a number of evaluation criteria accompanied by corresponding indicators to be used in the
monitoring process.

Commission Regulatory Scrutiny Board
The Commission's Regulatory Scrutiny Board (RSB) first issued a negative opinion on the IA on 4 December 2015.
After the submission of a revised new version of the IA, it issued a positive opinion on 12 February 2016. In its
second opinion the RSB acknowledged the improvements made in line with its recommendations and pointed out
specific ways in which the IA could improve further, for instance by strengthening the baseline scenario under
certain headings and providing additional information on certain options and their expected impacts. In general,
these suggested improvements appear to have been addressed to some extent.

Coherence between the Commission's legislative proposal and the IA
The proposal appears to follow the conclusions reached in the IA. Accordingly, it does not introduce any changes
in the cases where the baseline scenario is the preferred policy option (in matrimonial matters), and introduces
changes based on the preferred option in the remaining cases (in matters of parental responsibility).

Conclusions
The unusual approach of splitting the IA into separate headings helps to keep track of the complexity of the
discussion, which involves intricate legal notions and arguments. Overall, the IA seems to provide a good
qualitative analysis. The quantitative analysis seems to have been limited by the lack of available data, and this is
especially felt in the assessment of the impacts that the proposed options may have. The IA appears to be very
attentive to the concern about the political feasibility of the preferred options and strives to strike a balance
between what is necessary to address the problematic issues identified in the evaluation of the Regulation and
what is likely to garner the necessary unanimity within the Council.

This note, prepared by the Ex-Ante Impact Assessment Unit for the European Parliament's Committee on Legal Affairs, analyses
whether the principal criteria laid down in the Commission's own Impact Assessment Guidelines, as well as additional factors
identified by the Parliament in its Impact Assessment Handbook, appear to be met by the IA. It does not attempt to deal with the
substance of the proposal. It is drafted for informational and background purposes to assist the relevant parliamentary
committee(s) and Members more widely in their work.

To contact the Ex-Ante Impact Assessment Unit, please e-mail: EPRS-ExAnteImpactAssessment@ep.europa.eu

Manuscript completed in October 2016. Brussels © European Union, 2016.

The opinions expressed in this document are the sole responsibility of the author(s) and do not represent an official position of
the European Parliament. Reproduction and translation of this document for non-commercial purposes are authorised, provided
the source is acknowledged and the publisher is given prior notice and sent a copy.

www.europarl.europa.eu/thinktank (Internet)  www.epthinktank.eu (blog)  www.eprs.sso.ep.parl.union.eu (Intranet)

26 IA, p. 82.
27 Article 79 of the proposal.
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