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Regulation (EU) No 648/2012 of the European Parliament and of
the Council on OTC derivatives, central counterparties and trade

repositories

This briefing is one in a series of 'Implementation Appraisals' on the operation of existing EU legislation in
practice. Each such briefing focuses on a specific EU law, which is likely to be amended or reviewed, as
envisaged in the European Commission's annual work programme. Implementation appraisals aim at
providing a succinct overview of publicly available material on the implementation, application and
effectiveness of an EU law to date – drawing on input from EU institutions and external organisations. They
are provided to assist parliamentary committees in their consideration of the new proposals, once tabled.

1 This report was submitted to Parliament in November 2016, see below point 2.1.
2 This report was submitted to Parliament in February 2015, see below point 2.1
3 ESMA regularly submits its reports to the Commission, see below, point 2.2.
4 The 2015 annual report on ESMA's supervision of credit rating agencies and trade repositories was adopted in February 2016.
5 According to the Liste des points prévus à l'ordre du jour des prochaines réunions de la Commission (SEC(2017) 108 final) this
proposal should be submitted by the Commission in June 2017.

EP committee responsible at time of adoption of the EU legislation: Committee on Economic and Monetary
Affairs (ECON)

Date of adoption of original legislation in plenary: 29 March 2012

Entry into force of original legislation: 16 August 2012 (Article 91, Regulation 648/2012)

Planned date for review of legislation:
- By 17 August 2015, the European Commission was to review and prepare a general report on this
regulation. The report was to be submitted to the Parliament and the Council, together with any appropriate
proposals (Article 85 (1) Regulation 648/2012).1

- By 17 August 2014, the Commission was to prepare a report assessing the progress and effort made by
central counterparties (CCPs) in developing technical solutions for the transfer by pension scheme
arrangements of non-cash collateral as variation margins, as well as the need for any measures to facilitate
such solutions (Article 85 (2) Regulation 648/2012).2

- By 30 September 2014, the European Securities and Markets Authority (ESMA) was required to submit to
the Commission, Parliament and Council reports on the application of various provisions of the regulation,
such as the identification procedure, the segregation requirements and the clearing obligation (Article 85
(3) Regulation 648/2012).3

- Annually, the Commission is obliged to draw up a report assessing any possible systemic risk and cost
implications of interoperability arrangements (Article 85 (4) Regulation 648/2012).
- Annually, ESMA is obliged to present a report to the Parliament, the Council and the Commission on the
penalties imposed by competent authorities, including supervisory measures, fines and periodic penalty
payments (Article 85 (6) Regulation 648/2012).4

Timeline for new amending legislation: The REFIT revision of Regulation 648/2012 is included in Annex 1 of
the Commission work programme 2017 (CWP 2017). According to the CWP 2017, the Commission intends to
submit its proposal in the first quarter of 2017.5

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT%20TA%20P7-TA-2012-0106%200%20DOC%20XML%20V0//en
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1481270992656&uri=CELEX:32012R0648
https://ec.europa.eu/info/file/35143/download_en?token=Sy3GKqZI
https://ec.europa.eu/info/publications/work-programme-commission-key-documents-2017_en
https://www.esma.europa.eu/sites/default/files/library/2016-234_esma_2015_annual_report_on_supervision_and_2016_work_plan.pdf
http://ec.europa.eu/transparency/regdoc/rep/2/2017/EN/SEC-2017-108-F1-EN-MAIN-PART-1.PDF
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1. Background

Derivatives are financial contracts that facilitate trading and redistribution of risks on financial markets.
Because of this attribute, one can use them either to insure (hedge) oneself against a particular risk or to
take on risk (invest or speculate).6 Despite the risks associated with their use, derivatives have an important
role in the economy. The main risks linked with derivatives include counterparty credit risk, arising from the
possibility that the counterparty defaults payment, and operational risk, resulting from inadequate or failed
internal processes or external events, such as fraud or an error. These risks are higher in unsupervised over-
the-counter (OTC) transactions. The global financial crisis of 2007-2008 showed that these risks were not
sufficiently mitigated. In the aftermath of the crisis, the G-20 Pittsburgh Summit adopted the G20 Leaders'
Statement in September 2009. Among other commitments, this called for improving OTC derivative
markets that should have been 'traded on exchanges or electronic trading platforms, where appropriate,
and cleared through central counterparties by end-2012 at the latest'. In this context, the European
Commission proposed legislation which was later adopted by Parliament and the Council as Regulation
648/2012 on OTC derivatives, central counterparties and trade repositories.

Regulation 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC derivatives,
central counterparties and trade repositories (European Market Infrastructures Regulation - EMIR)
The regulation intends to make derivative markets more stable, transparent and efficient through (a)
increasing transparency and standardisation in derivatives markets and (b) reducing systemic risk. In order
to do so, the regulation lays down special rules regarding OTC derivatives, central counterparties and trade
repositories.

With regard to increasing transparency in the OTC markets, the regulation requires all derivatives contracts
to be reported to trade repositories and made accessible to supervisory authorities. The regulation sets a
clearing obligation (Article 4). This obligation requires that all OTC derivative contracts that meet the
requirements set out in Article 4, have to be cleared. In this regard, the European Securities and Markets
Authority (ESMA) has established a public register for the clearing obligation identifying the classes of the
OTC derivatives that are subject to the clearing obligation (Article 6). The regulation establishes various
obligations to mitigate risk for the OTC derivative contracts that were not cleared by a CCP, including risk-

6 Commission Staff Working Document, Impact Assessment accompanying the proposal for a regulation on OTC derivatives, central
counterparties and trade repositories (SEC(2010) 1058), p. 11.
7 See, List of Central Counterparties authorised to offer services and activities in the Union, September 2016.

Derivatives are financial instruments whose value is determined by, or derived from, the value of another (underlying)
asset (e.g. the development of interest rates or of a currency value, or the possible bankruptcy of a debtor). The main
types of derivatives are futures, swaps and options.

(Over-the-counter) OTC derivatives are derivatives not traded on a regulated market (e.g. an exchange), but instead
privately negotiated between two counterparts (Article 2(7), Regulation 648/2012).

A central counterparty (CCP) is a private financial institution (legal person) that acts as an intermediary between buyer
and seller of a security, i.e. between the two counterparties to a transaction on financial markets. Because of its
specific position, a CCP is the buyer to every seller of securities and the seller to every buyer of securities (Article 2(1)
Regulation 648/2012).7

Clearing is the process of establishing positions, including the calculation of net obligations, and ensuring that financial
instruments, cash, or both, are available to secure the exposures arising from those positions (Article 2(3), Regulation
648/2012).

A trade repository is a legal person that centrally collects and maintains the records of derivatives (Article 2(3),
Regulation 648/2012).

https://www.occ.gov/topics/credit/commercial-credit/counterparty-credit-risk.html
http://europa.eu/rapid/press-release_MEMO-12-232_en.htm
http://www.g20.utoronto.ca/2009/2009communique0925.html
http://www.g20.utoronto.ca/2009/2009communique0925.html
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02012R0648-20170103
https://www.esma.europa.eu/sites/default/files/library/public_register_for_the_clearing_obligation_under_emir.pdf
https://www.esma.europa.eu/sites/default/files/library/ccps_authorised_under_emir.pdf
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management procedures, timely confirmations of the terms of relevant OTC derivative contracts, or
formalised processes for managing the associated risk and for the early identification and resolution of
disputes between parties (Article 11). Infringement of these obligations can lead to penalties, including at
least administrative fines (Article 12). Furthermore, the regulation establishes a reporting obligation that
requires that all details of the concluded derivatives contract, and modification and termination of these
contracts, are reported to a trade repository (Article 9). This obligation lies with the counterparties and
CCPs. Apart from general obligations linked to the OTC derivative contracts, the regulation also includes
special provisions on authorisation and supervision of CCPs. It prescribes requirements for the CCP and for
trade repositories and sets rules for interoperability arrangements and provisions establishing conditions
for registration and supervision of trade repositories. Trade repositories have to be registered with ESMA in
a list of registered trade repositories. The European Commission has adopted various implementing and
delegated acts in the context of the regulation.8 These are based on ESMA's draft regulatory technical
standards.9 Furthermore, the Commission has published frequently asked questions and ESMA has
published guidelines and questions and answers on the implementation of the regulation.

2. EU-level reports, evaluations and studies

2.1 European Commission reports

European Commission report under Article 85(1) of Regulation 648/2012 on OTC derivatives, central
counterparties and trade repositories (November 2016)
According to the Commission's report,10 there is no need to fundamentally change the regulation.11

However, in 2017, the Commission intends to propose a review of the regulation within the REFIT
framework with a view to simplifying requirements and reducing regulatory burdens on the market
participants. The report notes that the proposal could introduce a mechanism to suspend the clearing
obligation, to facilitate the predictability of margin requirements and to streamline trade repositories.
Furthermore, the report notes that the proposal should try to reduce costs and burdens with regard to non-
financial counterparties and small financial counterparties and review to what extent intragroup
transactions should be covered by the regulation. Additionally, a further assessment should be made as to
whether pension schemes should be covered by Regulation 648/2012. The European Commission also
indicates that it intends to propose a separate piece of legislation on CCP recovery and resolution that
would allow authorities to deal with CCPs in distress and thus reduce systemic risk.12

European Commission report under Article 85(2) of Regulation 648/2012 on OTC derivatives, central
counterparties and trade repositories, assessing the progress and effort made by CCPs in developing
technical solutions for the transfer by pension scheme arrangements (PSAs) of non cash collateral as
variation margins (VMs), as well as the need for any measures to facilitate such solution (February 2015)
According to this report,13 insufficient progress has been made by CCPs to develop technical solutions to
use non-cash collateral for variation margins.14 This is mainly because the CCPs lack operating experience
and have had other priorities. The Commission notes its intention to further monitor how repurchase
agreements (repo) are used by some CCPs and will decide if it would be possible to expand this practice to

8 Regarding implementing and delegated acts, please, see Derivatives (EMIR) - Regulation (EU) No 648/2012 - Amending and
supplementary acts.
9 See, for example, Commission Delegated Regulation (EU) No 148/2013 supplementing Regulation (EU) No 648/2012 with regard
to regulatory technical standards on the minimum details of the data to be reported to trade repositories or Commission Delegated
Regulation (EU) No 150/2013 supplementing Regulation (EU) No 648/2012 with regard to regulatory technical standards specifying
the details of the application for registration as a trade repository.
10 COM(2016) 857 final.
11 ibid., p. 6.
12 ibid., p. 11. See also the EPRS initial appraisal of a European Commission impact assessment on recovery and resolution of central
counterparties, and the EPRS 'EU Legislation in progress' briefing on recovery and resolution of central counterparties.
13 COM(2015) 39 final.
14 ibid., p. 9.

https://www.esma.europa.eu/supervision/trade-repositories/list-registered-trade-repositories
https://ec.europa.eu/info/implementation-1/guidance-implementation-and-interpretation-law_en
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1481550801748&uri=CELEX:52016DC0857
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52015DC0039&from=EN
https://ec.europa.eu/info/law/derivatives-emir-regulation-eu-no-648-2012/amending-and-supplementary-acts/implementing-and-delegated-acts_en
https://ec.europa.eu/info/law/derivatives-emir-regulation-eu-no-648-2012/amending-and-supplementary-acts/implementing-and-delegated-acts_en
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1485773147919&uri=CELEX:32013R0148
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1485773195217&uri=CELEX:32013R0150
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1485773195217&uri=CELEX:32013R0150
http://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI(2017)598591
http://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI(2017)599345
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all CCPs and thus address the collateral problem faced by pension scheme arrangements.15 At the same
time, the report highlights that, given the size of EU PSAs, repo markets would not be able to provide
enough liquidity.16 According to the Commission, at some point there might not be enough asset buyers
and PSAs would not be able to meet collateral requirements.17 Furthermore, the Commission considers that
at present there has not been the necessary effort to develop appropriate technical solutions and that the
adverse effect of centrally clearing derivative contracts on the retirement benefits of future pensioners
remains unchanged. Because of that, the Commission intends to propose, in a forthcoming delegated act,
to extend for two additional years the time limit during which clearing obligation shall not apply to OTC
derivative contracts that reduce investment risks directly relating to the financial solvency of pension
scheme arrangements.18

European Commission report on the international treatment of central banks and public entities
managing public debt with regard to OTC derivatives transactions (March 2013)
The report analyses the international treatment of the central banks and public entities managing public
debt in the legal framework of other jurisdictions.19 The report concentrates on US, Japan, Switzerland,
Australia, Canada and Hong Kong. It finds that under the US and Japanese and upcoming Swiss regulatory
frameworks, central banks and public entities managing public debt are not subject to the clearing and
reporting obligations. According to the report, adding foreign central banks on the list of entities exempted
from EMIR 'prevent interfering with the conduct of their monetary responsibilities and promote a level-
playing field in the application of OTC derivatives reforms'.20 The Commission concludes that it is necessary
to adopt a delegated act that would exempt the central banks and public entities managing public debt
from Japan and the United States from EMIR.21 With regard to the other countries the Commission intends
to further monitor their situation with the view to exclude them from the regulation requirements as well.

European Commission inception impact assessment on a regulation amending the EMIR Regulation
(November 2016)
This inception impact assessment22 notes that a full evaluation of some of the core requirements set by the
EMIR, such as clearing obligations or bilateral margin requirements, is not possible as some of the
requirements are 'yet to be implemented'. However, the Commission claims that it was able to collect
enough data which show areas in which the EMIR and its application can be improved. These areas include:

- The scope of clearing and bilateral margins requirements, especially with regard to drawbacks of
imposing these requirements on certain participants, such as pension funds or small financial
counterparties.

- Scope of transactions covered by the requirements set by the regulation, such as the clearing
obligation (mainly the 'frontloading' obligation)23 and the application of operational risk mitigation
requirements.

15 Repurchase agreements are transactions where 'one party sells an asset (usually fixed-income securities) to another party and
commits to repurchase the asset at an agreed price at a future date'. ibid., p.3.
16 ibid., p. 11.
17 ibid., p. 8.
18 ibid., p. 12. See also, Article 89 (1), Regulation 648/2012.
19 COM(2013) 158 final.
20 ibid., p. 12.
21 In this context see, Commission delegated Regulation (EU) No 1002/2013 of 12 July 2013 amending Regulation (EU) No 648/2012
of the European Parliament and of the Council on OTC derivatives, central counterparties and trade repositories with regard to the
list of exempted entities.
22 The Better Regulation Guidelines (SWD (2015) 111 final) describe an 'inception impact assessment' as a roadmap for initiatives
subject to an impact assessment. It sets out in greater detail the description of the problem, issues related to subsidiarity, the
policy objectives and options as well as the likely impacts of each option.
23 Frontloading is an obligation to clear an OTC contract that has been entered into between the date on which the ESMA receives
authorisation to clear that type of OTC derivative contract, and the date when the clearing obligation takes effect (Article 4(1)(b)(ii),
Regulation 648/2012).

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52013DC0158&from=EN
http://ec.europa.eu/smart-regulation/roadmaps/docs/2016_fisma_004_emir_amendment_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013R1002
http://ec.europa.eu/smart-regulation/guidelines/docs/swd_br_guidelines_en.pdf
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- Access to clearing, especially for smaller institutions. In this regard, there are also concerns over
the ability of EMIR to override inconsistencies in Member State regimes.

- Onerous or inefficient requirements, as there is no mechanism to suspend the clearing obligation
or there is insufficient transparency of margin requirements for centrally cleared transactions.

- Burdensome reporting requirements for market participants and a need for effective supervision
of fines for trade repositories.

According to the inception impact assessment, the aim of the Commission's initiative is to ensure that the
objectives of EMIR are met in a more proportionate, effective and efficient manner. These requirements
have to be calibrated so that they do not impose unnecessary burden. The review of EMIR should also
improve the proportionality of requirements and optimal use of trade repositories.

2.2 European Securities and Markets Authority reports

ESMA, as one of the European Supervisory Authorities,24 contributes to improving the functioning of the
internal market. As such, it helps to ensure the integrity, transparency, efficiency and orderly functioning of
financial markets and to enhance customer protection. ESMA has drafted regulatory and implementing
technical standards to further detail and implement the provisions of Regulation 648/2012. It has also
adopted various review reports contributing to the assessment of the implementation of the regulation.25

EMIR Review Report No 1 - Review on the use of OTC derivatives by non-financial counterparties (NFCs)
(August 2015)
The report shows that the systemic relevance of NFCs appears to be limited. However, when the positions
of NFCs are disaggregated, the report shows that 'they are active and significant players mainly in the
commodity OTC derivatives market and, to a lesser extent, in the foreign exchange OTC derivatives
market'.26 ESMA makes some proposals with regard to NFCs. These include (1) a better and simpler
identification of NFC and (2) a simplification of the framework applicable to NFCs.27 ESMA also mentions
that more attention should be given to non-financial counterparties above the clearing threshold which
'pose the most significant risks to the system'.28 Furthermore, ESMA proposes aggregating the positions on
NFC in OTC derivatives per asset class and setting the clearing thresholds accordingly.29 According to ESMA,
this would unveil the most systemically important NFCs and it would simplify the process and lower
administrative burdens and compliance costs.30

EMIR Review Report No 2 - Review on the efficiency of margining requirements to limit procyclicality
(August 2015)
Although the report suggests that all authorised CCPs have implemented the arrangements to mitigate
procyclical effects,31 it also notes the need to increase the effectiveness of these arrangements.32 It notes
the need to further limit the procyclicality and the fact that Regulation 648/2012 does not include an
adequate definition of this term. In this context, ESMA proposes several changes to the regulation,
especially to its Articles 41, 42 and 46. It calls for the extension of its mandate with regard to margin

24 Two other European Supervisory Authorities are the European Banking Authority and the European Insurance and Occupational
Pensions Authority. See 'European supervisory framework' on the ESMA website.
25 Apart from reports covered in this briefing, see also, for example, ESMA review of CCP colleges under EMIR (January 2015), Final
Report RTS on access aggregation and comparison of TR data under Art. 81 of EMIR (April 2016) or EBA and ESMA Report on the
functioning of the Regulation (EU) No 575/2013 with the related obligations under Regulation (EU) No 648/2012 (January 2017).
26 ESMA/2015/1251, p. 3.
27 ibid.
28 ibid., p. 27.
29 ibid., p. 33.
30 ibid.
31 Procyclicality refers to changes in risk-management practices that are positively correlated with market, business or credit cycle
fluctuations and may cause or exacerbate financial instability. ibid., p. 4.
32 ESMA/2015/1252, p. 29.

https://www.esma.europa.eu/sites/default/files/library/2015/11/esma-2015-1251_-_emir_review_report_no.1_on_non_financial_firms.pdf
https://www.esma.europa.eu/sites/default/files/library/2015/11/esma-2015-1252_-_emir_review_report_no.2_on_procyclicality.pdf
https://www.esma.europa.eu/about-esma/governance/european-supervisory-framework
https://www.esma.europa.eu/sites/default/files/library/2015/11/2015-20-_report_on_esma_review_of_ccp_colleges.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-422_final_report_rts_on_tr_data_under_art.81_emir.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-422_final_report_rts_on_tr_data_under_art.81_emir.pdf
https://www.eba.europa.eu/documents/10180/1720738/Report+on+the+interaction+with+EMIR+%28ESAS-2017-82+%29.pdf
https://www.eba.europa.eu/documents/10180/1720738/Report+on+the+interaction+with+EMIR+%28ESAS-2017-82+%29.pdf
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requirements to 'develop draft regulatory technical standards to specify frequency of monitoring and
revising margin parameters'.33 This would enable ESMA to complement regulatory technical standards with
regard to parameters used for margin requirements. It also points to the need to raise the predictability of
margin requirements and the awareness of market participants. Regarding collateral, the report suggests
an amendment of Article 46. The existing rules should be 'complemented with a requirement for CCPs to
take into account any potentially procyclical effects when revising the list of acceptable collateral' so that
the financial security of the CCPs is not endangered.34

EMIR Review Report No 3 - Review on the segregation and portability requirements (August 2015)
This report concludes that Regulation 648/2012 would need significant improvements with regard to
segregation and portability requirements.35 It notes that several provisions of the regulation could be
improved, including the enforceability of supervisory duties of the CCPs, the clarification of terms such as
'client' and 'assets', and various additional operational issues. In this regard, ESMA makes several
recommendations that could improve the implementation of Article 39 of the regulation on segregation
and portability. According to ESMA, this article needs to specify effects for different accounts following
clearing member default. Additional types of accounts of CCPs such as individually segregated accounts,
omnibus gross accounts and omnibus net accounts should be included.36 ESMA suggests that these account
types should be defined in more details. The assets on these accounts belonging to different owners should
be clearly segregated. Respectively, protection and benefits related to each account should be clearly
defined as well. Furthermore, ESMA calls for a strict division between client accounts and house accounts.

EMIR Review Report No 4 - ESMA input as part of the Commission consultation on the EMIR review
(August 2015)
The report37 looks at various issues covered by Regulation 648/2012 and proposes amendments to its
current text. (1) According to ESMA, the regulation should clarify instances when municipalities and
regional governments across the EU fall within the exemptions provided in the regulation and which
provisions apply to them.38 (2) ESMA proposed various improvements regarding the clearing obligation
procedure to ease its management at EU level. It also called for the removal of frontloading and
improvement of the notification procedure.39 (3) ESMA suggests that a revision of Article 3 of the regulation
can ensure that the country of establishment and the nature of 'both parties to the intragroup transactions
are identified unambiguously'.40 (4) ESMA calls for the improvement of trade reporting, especially with
regard to non-financial counterparties, traded derivatives contracts and 'backloading'.41 It also recommends
to update its mandate to draft regulatory technical standards, their details, types and form.42 (5)
Furthermore, ESMA recommends to review and improve third country CCP recognition processes and EU
CCP authorisation processes. In the latter case, various terms, such as 'activities and services covered by the
initial authorisation' or 'significant change', should be clarified. (6) Regarding trade repositories, ESMA
proposes various amendments including increasing the level of fines that can be imposed by ESMA or an
improvement of enforcement procedures.43

33 ibid., p. 29.
34 ibid.
35 ESMA/2015/1253.
36 ibid., p. 10.
37 ESMA/2015/1254.
38 ibid., p. 6.
39 ibid., pp. 10 - 14.
40 ibid., p. 15.
41 The term 'backloading' refers to reporting of every exchange-traded derivative contract entered into since 16 August 2012. See
Article 5 Commission Implementing Regulation (EU) No 1247/2012 of 19 December 2012 laying down implementing technical
standards with regard to the format and frequency of trade reports to trade repositories according to Regulation (EU) No 648/2012
of the European Parliament and of the Council on OTC derivatives, central counterparties and trade repositories.
42 ibid., pp. 15 - 19
43 ibid., pp. 23 - 35.

https://www.esma.europa.eu/sites/default/files/library/2015/11/esma-2015-1253_-_emir_review_report_no.3_on_segregation_and_portability.pdf
https://www.esma.europa.eu/sites/default/files/library/2015/11/esma-2015-1254_-_emir_review_report_no.4_on_other_issues.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1489133662211&uri=CELEX:32012R1247
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2.3 European Systemic Risk Board reports

The European Systemic Risk Board (ESRB), established by Regulation (EU) No 1092/2010 of 24 November
2010, is responsible for the macro-prudential oversight of the EU financial system and the prevention and
mitigation of systemic risk (Article 3(1), Regulation 1092/2010).44

ESRB report on the systemic risk implications of CCP interoperability arrangements (January 2016)
This report provides an assessment of benefits and risks of interoperability arrangements included in
Regulation 648/2012 in terms of financial stability. Interoperability arrangements are arrangements
between two or more CCPs that involves a cross-system execution of transactions. According to ESRB, these
arrangements can have implication for financial markets. Firstly, they can help to contain systemic risks if
there are several different CCPs clearing the same financial instruments, and, secondly, they can have
systemic risk implications as they introduce 'a significant element of complexity into the overall risk
management system'.45 ESRB notes that the most significant implications of these arrangements
materialise 'in the event of an interoperable CCP defaulting'.46 In this context, the report underlines the
need to develop recovery and resolution procedures for CCPs. Several other policy issues are identified,
such as possible diverse interpretation of the regulation and the ESMA guidelines. Furthermore, the ESRB
also proposes that its own role with regard to the Commission should be reconsidered.

ESRB report on issues to be considered in the EMIR revision other than the efficiency of margining
requirements (July 2015)
ESRB recommends that the European Commission should carry out a review of Regulation 648/2012. In this
regard, the Board suggests several areas in which the regulation could be amended. According to the ESRB,
in order to limit procyclicality and systemic risk, the regulation should include the possibility for a swift
removal or suspension of the clearing obligation for some OTC derivatives.47 Furthermore, it proposes that
ESMA conducts the evaluation of systemic risk for mandatory clearing on both the EU and the national
level. The ESRB also recommends to strengthen the transparency requirements of the regulation and to
make them consistent with international standards.48 Another recommendation asks to publish a list of all
approved interoperability arrangements between CCPs. Last, but not least, access to trade repository data
should be broadened.

ESRB report on the efficiency of margining requirements to limit procyclicality and the need to define
additional intervention capacity in this area (July 2015)
The report notes that between the entry into force of Regulation 648/2012 (16 August 2012) and 2015
there was 'no significant evidence of pro-cyclical implications stemming from margining and haircut
requirements of European CCPs'. However, it suggests that overall anticyclical procedures could be
reinforced.49 In this context, the ESRB makes several recommendations to the European Commission.
Firstly, a binding guidance should be provided with regard to various margin requirements. Secondly, a less
flexible framework for calibrating collateral haircuts should be adopted. Furthermore, CCPs should produce
reports on their measures, tools and management systems to combat procyclicality.50 A definition of
procyclability should be included in the regulation's text. The ESRB also proposes a further review of
Regulation 648/2012 specifically on the macroprudential use of margining and haircuts to address and
prevent systemic risks. This review should take place in 2018.

44 Apart from the following reports, ESRB publishes reports on potential systemic risks arising in the financial sector. These reports
can be found on the ESRB website.
45 Report on the systemic risk implications of CCP interoperability arrangements, pp. 2 - 3.
46 ibid., p. 3.
47 Report on issues to be considered in the EMIR revision other than the efficiency of margining requirements, p. 1.
48 ibid., p. 2.
49 Report on the efficiency of margining requirements to limit procyclicality and the need to define additional intervention capacity
in this area, p. 2.
50 ibid., p. 3.

http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1486031973589&uri=CELEX:32010R1092
https://www.esrb.europa.eu/pub/pdf/other/2016-01-14_Interoperability_report.pdf
https://www.esrb.europa.eu/pub/pdf/other/150729_report_other_issues.en.pdf?358747acf839c3de0bef6c67a0164e41
https://www.esrb.europa.eu/pub/pdf/other/150729_report_pro-cyclicality.en.pdf?52420a9b7facbeffd8df67c70d6d9e3e
https://www.esrb.europa.eu/pub/reports/html/index.en.html
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3. European Parliament position / MEPs' questions

3.1 Resolutions of the European Parliament

European Parliament resolution of 12 April 2016 on the EU role in the framework of international
financial, monetary and regulatory institutions and bodies
According to Parliament, there is a need for enhanced international regulatory cooperation (point 1).51

Parliament also called for better policy coherence and coordination among the global institutions through
the introduction of 'democratic legitimacy, transparency, accountability and integrity' standards (point 4). It
also considered that 'the EU should streamline and codify its representation in multilateral
organisations/bodies with a view to increasing the transparency, integrity and accountability of the Union's
involvement in these bodies'. On a more general level, it suggested that the EU should become a more
proactive global actor in ensuring the future G20 commitments, including the commitments on the OTC
derivatives reforms (point 7). Furthermore, among other things, Parliament called on the European
Commission 'to ensure that any EU financial legislative proposals are complementary to actions at the
global level' (point 19).
The European Commission in its follow up document noted that its proposals take into account the
financial standards in line with the political commitments taken at the G20. The Commission also pointed
out that it ensures the implementation of these standards in 'a way that is consistent with the specificities
of the European financial system'. In this context, the European Commission noted that it provides
Parliament with all the issues that need to be considered during the ordinary legislative procedure,
including possible divergences between these standards and the specifications of the European financial
system.

European Parliament resolution of 10 December 2013 on recovery and resolution framework for non-
bank institutions
In this resolution, Parliament made several calls on the European Commission with regard to central
securities depositories (CSD) and central counterparties (CCP).52 While calling on it to prioritise 'recovery
and resolution of CCPs and of those CSDs which are exposed to credit risk' (point 1), Parliament underlined
the need to avoid any conflicts between the recovery and resolution plans and the existing legislation such
as Regulation 648/2012. With regard to CCPs, the Commission was inter alia called upon 'to ensure that
CCPs have a default management strategy for all products that are cleared' (point 11) or 'to ensure that
CCPs act in the general public interest and adopt their business strategies accordingly' (point 15). In the
context of CSDs, the Commission was asked to 'ensure that the proposal for a recovery and resolution
framework for CSDs ensures continuity of the CSDs during the recovery and resolution (point 30).
In its follow up document, the Commission noted that it intends to work in the direction advocated by the
Parliament's resolution, especially with regard to the need to address the ' the potential systemic fallout of
the failure of a CCP'. Furthermore, the Commission highlighted that the implementation of the G20 reforms
will increases the systemic importance of the CCPs. It also agreed a need to work towards 'a proposal for an
EU framework for the recovery and resolution of CCPs'. The Commission expressed its intention to take into
consideration the other recommendations included in the resolution.

3.2 Written questions of MEPs

Written question of Edward Czesak (ECR, Poland), 13 July 2016
The Member inquired when the European Commission intends to 'carry out screening and monitoring of
derivatives and securities financing transactions - using data held in trade repositories' pursuant to
Regulation 648/2012.

51 P8_TA(2016)0108.
52 P7_TA(2013)0533.

http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P8-TA-2016-0108
http://www.europarl.europa.eu/oeil/spdoc.do?i=26837&j=0&l=en
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-0533
http://www.europarl.europa.eu/oeil/spdoc.do?i=23594&j=0&l=en
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bE-2016-005727%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN
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Answer given by Pierre Moscovici on behalf of the Commission, 21 September 2016
The Commissioner answered that with regard to the data held in trade repositories, the regulation is not
meant to monitor the tax consequences of cross-border financial transactions. The Commissioner explained
that this regulation was adopted in order to 'improve the transparency of derivatives and securities
financing transactions in the financial system, and to help identify the risks associated with these financial
transactions'.  Furthermore, the Commissioner explained that the European Commission cannot access the
data held in trade repositories as only some entities such as central banks are allowed to do that.

Written question of Barbara Kappel (ENF, Austria), 14 May 2016
The Member noted that rules on packaged retail and insurance-based investment products53 are not suited
for OTC derivatives. Because of that, she recommended to exclude OTC derivatives from the KIID (key
investor information document)54 requirement. In this context, the Member asked whether the
Commission intends to make it clear that it is not necessary to generate a KIID for every derivative contract
but only for a 'given category of product'. Furthermore, the Member asked how the Commission intends to
ensure that the KIIDs do not mislead, with regard to the OTC derivatives, clients and investors.
Answer given by Valdis Dombrovskis on behalf of the Commission, 23 September 2016
The Vice-President explained that the KIID is 'a pre-contractual information document and does not take
into account individual features of the retail investor.' He also noted that Regulation 1286/2014 is
applicable also to OTC derivatives when marketed to the retail public and pointed out that the European
Supervisory Authorities were evaluating the criteria to adapt KIID to OTC derivatives.

4. European Economic and Social Committee

In its opinion of 10 December 2013 on 'Shadow Banking – Addressing New Sources of Risk in the Financial
Sector', the European Economic and Social Committee (EESC) welcomed the development of central
repositories for derivatives under Regulation 648/2012 and an increase in transparency of securities
financing transaction (point 1.5). The EESC recommended to the Commission to focus on legislation on
transferable securities as securities financing transactions play a central role with regard to indebtedness in
the financial sector (1.7). It also recommended to concentrate on the protection of citizens by increasing
transparency, social responsibility and proper information (point 1.8). There are also several other EESC
opinions that are directly linked to the OTC derivatives and to the regulation. However, these opinions were
adopted with regard to proposals submitted by the Commission in 2010, which lead to the adoption of
Regulation 648/2012 and its amendments.55

5. European Commission public consultation and public hearing

Between 21 May and 13 August 2015, the European Commission carried out a public consultation on
Regulation (EU) No 648/2012 on OTC derivatives, central counterparties and trade repositories. Its purpose
was to obtain feedback from stakeholders on their experiences in the implementation of the regulation.
According to the summary document, the public consultation received 172 responses from various
respondents. The questions in the consultation were broad and open-ended, and covered general and

53 These rules are laid down by Regulation (EU) No 1286/2014 of the European Parliament and of the Council of 26 November 2014
on key information documents for packaged retail and insurance-based investment products (PRIIPs).
54 This document has to be submitted in accordance with Directive 2009/65/EC of the European Parliament and of the Council on
the coordination of laws, regulations and administrative provisions relating to undertakings for collective investment in
transferable securities (UCITS) and Commission Regulation (EU) No 583/2010 implementing Directive 2009/65/EC as regards key
investor information and conditions to be met when providing key investor information or the prospectus in a durable medium
other than paper or by means of a website. The KIID has to be submitted in order to disclose information on investors.
55 See, for example, opinion on the proposal for a regulation of the European Parliament and of the Council on OTC derivatives,
central counterparties and trade repositories (December 2010) or opinion on the proposal for a regulation of the European
Parliament and of the Council on markets in financial instruments and amending Regulation [EMIR] on OTC derivatives, central
counterparties and trade repositories (February 2012).

http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2016-005727&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bE-2016-005835%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN
http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2016-005835&language=EN
https://webapi.eesc.europa.eu/documentsanonymous/ces4179-2013_00_00_tra_ac_en.doc
http://ec.europa.eu/finance/consultations/2015/emir-revision/index_en.htm
http://ec.europa.eu/finance/consultations/2015/emir-revision/docs/summary-of-responses_en.pdf
http://ec.europa.eu/finance/consultations/2015/emir-revision/docs/consultation-document_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1485786470887&uri=CELEX:32014R1286
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1485784873847&uri=CELEX:32009L0065
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1485785148208&uri=CELEX:32010R0583
http://www.eesc.europa.eu/?i=portal.en.int-opinions.20576
http://www.eesc.europa.eu/?i=portal.en.int-opinions.20489
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specific issues alike. The respondents noted that several definitions included in the regulation were unclear
or missing (for example, terms such as 'undertaking', 'group' or 'public sector entity'). The necessity of a
'frontloading' obligation was also questioned. With regard to trade reporting, the respondents noted
'significant ongoing impediments or unintended consequences with respect to meeting trade reporting
obligations'.56 The respondents also asked for a reduction in the reporting requirements for non-financials.
Furthermore, some respondents noted that there were significant ongoing impediments or unintended
consequences regarding the risk mitigation techniques. Significant ongoing impediments were also found
with regard to transparency, as the competent national authorities do not always have the envisaged
access to data reported in trade repositories. The respondents also pointed to various general problems
linked with requirements for trade repositories (e.g. stronger powers of ESMA with regard to registration of
trader repositories) and requirements for CCPs (e.g. further specifying of requirements of the CCP).
Although the summary document deals with all the questions asked, it is drafted in a very general way
without specifying the number of respondents supporting the particular issues. The document also often
acknowledges that the respondents pointed to a wide variety of issues.

In May 2015, the European Commission also carried out a public hearing on the review of the regulation.
Panels discussed four broad issues, namely central counterparties, non-financial corporate counterparties,
clearing and risk mitigation techniques and trade repositories and trade reporting. During the hearing,
several challenges regarding the implementation of the regulation were raised, especially, unclear
definitions included in the regulation (e.g. 'derivative', 'undertaking' or 'reliable and significant correlation'),
cumbersome provisions with regard to model changes (Article 49), the need to modify provisions on
required correlations and the limited ability of regulators to get the information from small companies.57

6. Stakeholders' comments

The European Confederation of Trade Unions (ETUC), in its March 2015 resolution on tackling tax evasion,
avoidance and tax havens, recommended to link Regulation 648/2012 with the 'public disclosure of the
country-by-country tax reporting by MNCs (multinational corporations) and action on the taxation of
shadow banking and private pools of capital'. This, according to the regulation, 'creates the obligation to
declare all transactions related to OTC derivate contracts'. The representative of national business
federations, BUSSINESSEUROPE, expressed its position with regard to the functioning of the regulation. In a
letter of January 2017 to the European Commission, BUSSINESSEUROPE noted the need for 'setting the
clearing and margining thresholds irrespective of the hedging or non-hedging nature of the underlying
derivative transactions'. Furthermore, the letter called for the prevention of 'cumbersome and costly
clearing and margining with minimal contribution to reducing systemic risk.' In a 2016 document,
BUSSINESSEUROPE called for the incorporation and consistency of deadlines for non-financial
counterparties with the regulatory technical standards of Regulation 648/2012.

7. Conclusions

Regulation 648/2012 intends to make derivative markets more stable, transparent and efficient. It
implements G20 commitments on over-the-counter derivatives and on the mitigation of risks on financial
markets. It establishes several important principles and rules applicable to derivative contracts, such as a
clearing obligation or a reporting obligation, but also rules applicable to subjects active in the financial
markets, such as central counterparties or trade repositories.

The implementation reports of the European Commission, as well as reports of the European Securities and
Markets Authority and of the European Systemic Risk Board, show that the regulation in its current state
needs several changes and amendments. These reports note the existing challenges linked with

56 Summary document, p. 9.
57 With regard to the public hearing, see European Commission summary report (FISMA C2 PP/ (2015)).

https://ec.europa.eu/info/node/14427/
https://www.etuc.org/documents/etuc-resolution-tackling-tax-evasion-avoidance-and-tax-havens
https://www.businesseurope.eu/sites/buseur/files/media/public_letters/ecofin/l0125_to_dombrovskis_emir.pdf
https://www.businesseurope.eu/publications/emir-risk-mitigation-margining-requirements-non-centrally-cleared-otc-derivatives-0
https://ec.europa.eu/info/file/48825/download_en?token=eGDh6gj_
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procyclicality, frontloading, management of systemic risk or the position of central counterparties and of
the European Securities and Markets Authority. Furthermore, the unclear language of the regulation,
missing and unclear definitions (e.g. 'client' or 'assets') and the issues linked with transparency should be
considered when it comes to be amended.

The European Parliament has called on the Commission on several occasions to update the financial
legislation and improve the compliance with commitments on OTC derivatives reform set by the G20.
Similarly, the European Economic and Social Committee has noted the need to update the existing
legislation. Last, but not least, the European Commission itself has expressed the willingness to come
forward with a new legislative proposal that will update the existing system of OTC derivatives, central
counterparties and trade repositories. It is expected that the Commission will submit this proposal in June
2017.

8. Other sources of reference

- Compilation of briefing notes: 'Derivatives, central counterparties and trade repositories', Directorate
General for Internal Policies, European Parliament, February 2011
- Fact sheet: 'Safer financial infrastructure', European Commission, November 2016
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