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Empowerment of national competition authorities 
 

Impact assessment (SWD(2017) 114,  SWD(2017) 115 (summary) of a Commission proposal for  a directive of the 

European Parliament and of the Council to empower the competition authorities of the Member States to be more 

effective enforcers and to ensure the proper functioning of the internal market  (COM(2017) 0063(COD)) 

 

Background 

This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's 

impact assessment (IA) accompanying the above proposal, adopted on 22 March 2017 and referred to the 

European Parliament's Committee on Economic and Monetary Affairs. 

 

Council Regulation 1/2003 empowers the national competition authorities (NCAs) of the Member States to apply 

the EU competition rules alongside the Commission, thereby ending the previous centralised notification 

system.1 The cooperation is coordinated in the European Competition Network, created in 2004, and has led to 

increased competition law enforcement through the adoption of over 1 000 enforcement decisions, 85 % of 

which were taken by NCAs (IA, p. 6). While the strengthened enforcement of competition law is considered a 

success (IA, p. 6), the Commission's report on the functioning of the regulation,2 five years after its adoption, and 

the 2014 communication on ten years of Council Regulation 1/2003, found that many NCAs lack important tools 

to fully enforce antitrust rules. Therefore, in order to unleash their full potential to apply EU competition rules, 

the Commission proposes to complement Regulation 1/2003 with a new directive, providing for the tools NCAs 

need to enforce EU competition law more effectively. 

 

The relevant legal framework of EU antitrust policy are Article 101 of the Treaty on the Functioning of the 

European Union (TFEU), prohibiting agreements between two or more companies which restrict competition 

(cartels), and Article 102 TFEU, prohibiting firms that hold a dominant position on a given market from abusing 

that position, for example by unfair prices or limiting production. Both types of illegal actions are by nature 

secretive and thus difficult to detect. The IA stresses that the Commission considers the enforcement of fair 

competition as essential for the functioning of the internal market, namely to ensure fair prices for goods for 

citizens and businesses and the creation of innovation, growth and jobs (IA, pp. 5-7, 29). Against this backdrop, 

the effective contribution of the NCAs to the decentralised enforcement of competition rules constitutes a 'key 

pillar of the system' (IA, p. 14). 

 

Problem definition 

According to the IA, the primary problem of the implementation of Regulation 1/2003 consists in the fact that it 

gave the NCAs the power to co-enforce EU competition law, without providing them with means and 

instruments to do so (IA, p. 14). Consequently, the level of enforcement of EU competition rules varies widely 

                                                           
1 Before 1 May 2004, companies notified agreements to the Commission for approval under the EU antitrust rules. 
2 COM(2009) 206 final, 29.04.2009.  

http://ec.europa.eu/competition/antitrust/impact_assessment_annexes_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52017PC0142&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003R0001&from=en
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2009:0206:FIN:EN:PDF
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014DC0453&from=EN


between Member States, depending on the individual NCA's ability to act (IA, pp. 12-13).3 Based on thorough 

data collection conducted in 2014, the IA identifies four underlying problem drivers, (IA, pp. 15-28 and Annex 

IV), all referring to the situation of the NCAs and leading to the following problems: 

 

1) Lack of effective investigation and decision-making tools, preventing the detection or proper 

tackling of infringements; 

2) Lack of powers to impose deterrent fines, resulting in fines that do not reflect the harm to 

competition and potentially allow protection from sanctions; 

3) Divergences between leniency programmes, leading to legal uncertainty and costs for companies, as 

well as to fewer applications for leniency, thus fewer detections of competition infringements, 

especially in cross-border cases; 

4) Lack of independence and resources (expert staff and financial resources),4 undermining the 

legitimacy and credibility of NCAs and impeding the effective cooperation of NCAs in the European 

Competition Network. 

 

The analysis of each problem area is clear and coherent, illustrated by a problem tree provided in Annex IV. The 

IA notes that many NCAs lack the power to inspect homes of business people, for example, or cannot decide to 

impose structural remedies to restore competition on markets, while some of them cannot impose deterrent 

fines for non-compliance with a decision (IA, pp. 16-17). According to the IA, 15 NCAs cannot set their own 

priorities, and 22 lack the power to collect fines from companies located in another Member State, thus creating 

a 'safe haven from fines' (IA, p. 18). The calculation of fines also varies widely across the EU, with differences up 

to 25 times between the smallest and biggest fine, for the same type of company and infringement, and 

excluding in 10 Member States legal or economic successors of an infringer (IA, p. 20). Furthermore, most 

Member States impose administrative fines, but three have a system of civil fines, and five of criminal or quasi-

criminal fines. In the latter, according to the IA, EU competition law is under-enforced and sanctions are seldom 

imposed (IA, p. 22). As regards leniency programmes, applications differ throughout the EU as well, due to 

different national core principles. This leads to legal uncertainty for companies regarding their immunity, the 

protection of their employees from individual sanctions or in case of disclosure of self-incriminating material, 

which is particularly problematic in cross-border cases (IA, pp. 24-25). Finally, the impartiality and independence 

of the NCAs5 seems not to be guaranteed in a number of Member States (IA, p. 26).  

 

The IA illustrates the relevance of the problems with a number of pertinent cases from different Member States, 

indicating the consequences of legal loopholes or uncertainty for the affected actors, which include all 

businesses, consumers and the NCAs (IA, pp. 28-29, Annex III). Based on OECD and Commission sources, the IA 

quantifies the annual customer benefits of only the Commission's decisions prohibiting cartels as being between 

€1 billion and €10.8 billion (IA, pp. 8-9). It cites research suggesting that the lack of effective competition law 

enforcement, namely undetected cartels, leads to estimated losses of €181-320 billion (approximately 3 % of EU 

GDP) for all actors. Hence, the implications of the problems are considered to be far-reaching, entailing major 

economic and social consequences.  

 

Objectives of the legislative proposal 

According to the IA, the general objective of the Commission proposal is to boost competition enforcement and 

market functioning in the EU by enabling the NCAs to fully apply the EU competition rules alongside the 

Commission (IA, p. 34). To achieve this, and to tackle the four problem drivers identified, the IA develops four 

specific objectives to ensure that all NCAs have: 

                                                           
3 Other reasons, such as political choices of the Member States, are not mentioned in the IA.  
4 The IA establishes a clear correlation between the budget of a NCA and the level of enforcement of EU competition law, IA, pp. 
27-28. 
5 The European Parliament has highlighted their independence as being 'paramount', see its resolution of 19 January 2016 on the 
Annual report on EU Competition Policy (P8_TA(2016)0004). 



 

 1) Effective investigation and decision-making tools; 

2) The power to impose effective deterrent fines; 

3) Well designed leniency programmes, which facilitate application for cross-border leniency in multiple 

jurisdictions; 

4) Sufficient resources and independence to enforce the EU competition rules. 

 

These objectives derive directly from the previously developed problems and appear to be specific, achievable 

and relevant, yet broad enough to allow consideration of a variety of policy options. According to the better 

regulation (BR) guidelines,6 objectives should be S.M.A.R.T. (specific, measurable, achievable, relevant and time-

bound). Since the IA does not detail the specific objectives further – by defining, for example, 'effective' 

investigation tools or 'well designed' leniency programmes – it is difficult to judge if they are indeed specific 

enough to be measurable in relation to a specific timeframe. Moreover, the IA does not develop any operational 

objectives that could have expanded on the specific objectives – neither in the section defining the objectives, 

nor at a later stage of the IA process (the BR guidelines suggest that operational objectives should be defined in 

relation to the preferred option). In view of clear deliverables to achieve the objectives, the IA could indeed have 

benefitted from a definition of operational objectives. This would have also facilitated the monitoring and 

evaluation of the implementation of the provisions (see section on monitoring and evaluation below). 

 

The objectives are in line with the Commission's 2014 communication7 on future perspectives of EU antitrust 

enforcement,  existing competition rules and the principles of the single market.  

  

Range of options considered 

The IA screens four policy options to achieve the above specific objectives. They are presented with reference to 

each specific objective, using the baseline scenario as benchmark (IA, pp. 34-40). The four options are: 

 

Option 1: No EU action, i.e. the baseline scenario: no further tools for NCAs (IA, p. 35). 

 

Option 2: Further soft action, for instance by recommendations or resolutions of the European Competition 

Network as they have already been set out since 2005 to influence and convince policymakers (IA, pp. 35-36). 

 

Option 3: Legislative action to provide NCAs with minimum means and instruments to enforce EU competition 

law, combined with soft actions and detailed rules where appropriate. This option envisages a core set of 

investigative and decision-making tools for all NCAs, such as the right to gather digital evidence (including on 

clouds and mobile devices) and the power to adopt remedies for non-compliance with the rules. It also implies 

minimum rules on effective fines, on protection of disclosed settlement material provided by companies and on 

the potential immunity from sanctions under leniency programmes and in the framework of summary 

applications, to reduce cross-border differences as well as divergences between Member States and the 

Commission. Finally, option 3 also covers minimum rules to ensure the independence of all NCAs and the 

provision of adequate resources for them (IA, pp. 36-38). 

 

Option 4: More far-reaching legislative action to provide all NCAs with detailed and uniform means and 

instruments to enforce EU competition law. This would mean identical investigation and decision-making 

powers for all NCAs, including for sector inquiries, uniform fining and fully harmonised leniency programmes. 

This option would also contain uniform and detailed rules to ensure institutional and financial autonomy of all 

NCAs. 

 

                                                           
6 SWD (2015) 111 final (Better Regulation Guidelines, 19.05.2015). 
7 COM(2014) 453 final (accompanied by two staff working documents), Ten Years of Antitrust enforcement under Regulation 
1/2003: Achievements and future perspectives. 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014DC0453&from=EN


In terms of content, all options are horizontal in the sense that each one covers all four objectives. Considering 

the breadth of the objectives to achieve, the range of options seems rather limited, as options 1 and 2 are not 

expected to improve the current situation and were therefore unlikely to be selected. Possibly, the analysis 

could have benefited from a more differentiated approach, including the possibility of, for instance, combining 

minimum rules for one objective with uniform rules for another. This could have provided a wider spectrum of 

options to choose from. The IA explains why a potential fifth option, which envisaged the Commission taking up 

the cases where the NCAs are not able to act, was discarded at an early stage. Such an approach would have 

contradicted the decentralisation logic of Regulation 1/2003 and, in any case, would not have been feasible due 

to the Commission's limited resources (IA, p. 40). The preferred option of the IA is option 3. 

 

Scope of the Impact Assessment 

All screened policy options were retained for further analysis and checked against a number of potential direct 

and indirect impacts. The IA assesses economic impacts of each option in the following areas: functioning of the 

internal market and competition; economic growth and productivity; trade and investment flows; position of 

small and medium-sized enterprises (SMEs); innovation and research; consumers and households; public 

authorities; simplification and administrative burden on business. In addition, social impacts of the options are 

analysed in the following areas: employment and labour markets; effects on income/distribution and impact on 

fundamental rights. This overview reflects the IA's focus on economic impacts, in particular the link between 

competition, the functioning of the internal market and productivity. The IA points out that no environmental 

impacts are expected, which is why they were not assessed (IA, p. 40).  

 

The IA states that 'a quantification of the effects of the proposed policy options is only partially feasible', before 

even noting that 'it is not meaningful to set numerical figures on the extent to which effective enforcement of 

EU competition rules would increase as a result of giving NCAs minimum powers to be effective enforcers' (IA, 

p. 40, 46). In the light of the importance of quantification of impacts according to the Commission's own BR 

guidelines, this may seem  rather surprising. It could have been useful to elaborate on this point more in depth 

than with the short explanations provided, namely, the relevance of other factors – which is the case for most 

impact assessments – the significant divergence of scope of relevant competition cases, and the different 

priorities authorities give to certain cases (IA, p. 46).  

 

In the mostly qualitative analysis of the impacts, the IA points out that the indirect benefits of competition 

enforcement, especially the deterrent effect of fines, are as important as the direct effects (IA, p. 47). It cites a 

number of empirical studies and OECD sources confirming that enforced competition boosts productivity, while 

recognising the lack of literature trying to measure these benefits (IA, p. 48). Although all options are assessed, it 

appears that the IA has, from the outset, a preference for option 3 which is analysed much more thoroughly 

than the other options – in particular, more than option 4, the only real alternative (options 1 and 2 being 

described as not effective) (IA, pp. 41-44). The IA underlines that 79 % of the stakeholders expect legislative 

action to be taken to empower NCAs, 51 % of whom preferred EU legislation combined with soft action (IA, pp. 

61-62).  

 

To complement the qualitative analysis, the authors of the IA made quantitative estimates of the cost and 

benefits of (the preferred) option 3 in terms of growth. These are based on the 'total factor productivity', 

featured in the BR guidelines (tool 17), and on the econometric methodology using 'competition policy 

indicators' (IA, pp. 49-51, explained in detail in Annex XVI).8 The result of these estimations combined with the 

qualitative analysis conclude that the costs of option 3 for Member States would be 'negligible', whereas its 

general benefits would be 'much larger', even in a very conservative approach (IA, p. 50, Annex XVI, pp. 70-95). 

                                                           
8 Based on annual 'competition policy indicators' (CPI) developed by P. Buccirossi and co-authors, see IA, pp. 48-51. The IA notes 
that this methodology has its limits and could, for instance, be extended to more countries or for a longer period, IA, pp. 49-50 and 
Annex XVI, p. 78-95. The IA estimates an increase of the 'total factor productivity' of 31 %, 7 % or 50 % due to, respectively, the 
introduction of powers for NCAs to investigate, a 10 % increase of budget and staff, or to effective deterrent fines, see IA, p. 50. 



The general benefits are not broken down to individual affected groups, but examples from national competition 

authorities, for instance on the administrative burdens for NCAs, support this conclusion, together with a range 

of external expertise (IA, pp. 52-53). The assessment of option 4 is, compared to option 3, very short, stating that 

the impacts would likely be the same as for option 3, but 'to a somewhat greater extent'  (IA, p. 59). Here, the IA 

could have gained solidity from a more detailed analysis – including from some quantitative elements – to allow 

for a broader comparison and for the clarification of the difference of impacts compared to those of option 3. A 

comparative table (IA, Annex XI, p. 60) suggests that both option 3 and 4 are equally suitable for achieving the 

four specific objectives, but does not provide further explanations. 

 

The assessment of the social impacts of the options is much shorter than for of? the economic impacts. It covers 

short- and long-term implications, noting that, in the short run, increased competition can lead to higher 

unemployment due to innovation, but that redundancies would only last two to three years before being 

followed by a rise in employment, according to non-specified econometric simulations (IA, p. 55). The IA further 

cites OECD and other research, establishing that increased competition leads to greater prosperity and wealth 

distribution for EU citizens (IA, pp. 55-56). A comparison of the options relative to the baseline scenario is 

conducted for each specific objective (IA, pp. 61-66). The BR guidelines' criteria for the comparison of options – 

effectiveness, coherence (with other EU policies), costs and benefits, subsidiarity and proportionality – feature in 

a summary table for all four options, but are not presented in a comprehensive way in the text (IA, p. 66). The 

selection of option 3 as preferred option seems to be mainly based on the assessment of higher implementation 

costs for public authorities, in particular in the eight Member States that currently apply civil or criminal fines 

and would have to move to the administrative system (IA, p. 60, 64). At the same time, the decision to avoid as 

much as possible interference in national legal systems and traditions appears to have been determinant (IA, pp. 

64-65). In the same vein, the analysis of the impact of the four options on fundamental rights (property right, 

freedom to conduct business, data protection and respect for private and family life), concludes that option 4 

would entail a too excessive interference with fundamental rights, whereas option 3 would interfere only 'where 

necessary' and with strict safeguards (IA, p. 56). Concluding this section, a separate chapter of the IA highlights 

(again) the advantages of the preferred option for each specific objective, consistently stressing the support of 

the stakeholders for option 3 (IA, pp. 67-70).  

 

Although the cross-border relevance of the problems and the proposed policy options is highlighted repeatedly 

throughout the IA (IA, pp. 18, 29, 31-33, 54, 63), it does not contain an assessment of potential implications for 

third countries. The issue is touched upon in the context of impacts on trade and investment flows, as well as on 

legal certainty, establishing a positive correlation between enforced competition, open markets, trade and 

investments (IA, p. 52, 59). 

 

Subsidiarity / proportionality 

The principles of subsidiarity and proportionality play a decisive role in this IA. The proposal aims to complement 

the decentralised system of competition enforcement by the Commission and the Member States under 

Regulation 1/2003 by enabling the NCAs to fully contribute to this system. Based on the experience since 2004, 

the IA shows that the issues at stake cannot be addressed by Member States individually and need EU legislative 

action (IA, pp. 31-33, 63). The principle of proportionality is taken into account throughout the IA and constitutes 

a decisive element for the choice between options 3 and 4 – the latter being considered disproportionate and 

even counter-productive as it would impose one solution on all Member States, for example as regards the 

criminal prosecution system currently applied in eight Member States (IA, p. 62). Instead, the preferred option 3 

provides minimum rules, but leaves it to the Member States to decide how to implement them.  

 

No reasoned opinion under Protocol 2 of the Treaty on the Functioning of the European Union (TFEU) was 

received from national parliaments by the deadline of 19 June 2017. The Spanish parliament submitted a 

positive contribution, the Portuguese a positive opinion. The European Economic and Social Committee is 

currently preparing an opinion. 



 

Budgetary or public finance implications 

Currently, the European Competition Network is financed under the ISA programme9 and will be subject to the 

negotiations of the post-2020 financial framework of the EU. The explanatory memorandum of the proposal 

envisages a budget of €1 million per year for the maintenance of the central information system and €500 000 

per year for other administrative costs of the European Competition Network.10 The 'one-off' administrative 

costs of the preferred option for the adaptation of national legal systems, for public administrations and the 

Commission are not quantified, but considered 'negligible' compared to the benefits (IA, p. 64). 

 

SME test / Competitiveness 

The IA points out that, in general, SMEs fall outside the scope of EU competition rules, and thus of this proposal, 

because they are mostly not in the position to participate in a cartel or affect cross-border trade (IA, p. 35, 44). 

At the same time, the IA stresses that all businesses, including SMEs and start-ups, are affected by sub-optimal 

competition enforcement and higher prices,11 and would consequently benefit from the solutions suggested. 

Therefore, the IA explains, to obtain maximum effectiveness, a differentiated scope, or the exclusion of SMEs, 

did not make sense (IA, p. 34). As regards competitiveness, the preferred option is expected to boost fair 

competition and improve legal certainty for businesses throughout the single market (IA, p. 68, Annex III, p. 29). 

 

Simplification and other regulatory implications 

The IA highlights the advantages of the harmonisation of the legal framework as envisaged in the preferred 

option, entailing simplification for businesses and administrations and a better functioning of Regulation 1/2003. 

With all NCAs having the same minimum tools in place, the IA expects a reduction of administrative burden on 

businesses and an improvement of legal certainty in the single market (IA, pp. 41-44, pp. 54-55). 

 

Quality of data, research and analysis 

The IA is based on a wide variety of internal and external research, which is referenced in extensive explanatory 

footnotes, providing detailed information on the relevant academic and empirical aspects of the analysis. 

Publications on national, European and international competition law, expertise and surveys from international 

institutions such as the OECD, data from the Member States and the Commission and relevant national and EU 

case law all contribute to the analysis (IA, Annex I, p. 4). Further, the IA process builds on the findings of the 

report on the functioning of Regulation 1/2003 of 2009 and on the ex-post evaluation 'Ten Years of Antitrust 

Enforcement under Regulation 1/2003', which was conducted in preparation of the 2014 communication of the 

same title.12 In addition, the latter was accompanied by two staff working documents, one providing a facts-

based review of enforcement by the Commission and NCAs during the last decade, and the other examining 

some key aspects of enforcement by the NCAs. Further fact-finding was carried out by three working groups of 

the European Competition Network and their reports and recommendations, often based on practical 

experiences from different Member States (IA, Annex I, p. 4).  

 

The IA points to a general difficulty in quantifying the effect of competition enforcement as such (IA, p. 9, 40, 

48). Nevertheless, to complement the qualitative part of the assessment, calculations were made to quantify the 

magnitude of the impact of the preferred option on the level of competition enforcement (IA, pp. 48-50). The 

details of the econometric methodology used, as well as the limitations and assumptions of the IA in this 

context, are explained in detail in Annex XVI. The IA acknowledges that it was not possible to replicate the 

calculations of the relevant reference study in the process of this IA, but it attempts to provide some estimates 

                                                           
9 Programme on interoperability solution and common frameworks for European public administrations, businesses and citizens, 
see Decision (EU) 2015/2240 of the European Parliament and the Council of 25 November 2015, OJ 2015, L 318, p. 1. 
10 Explanatory memorandum, pp. 13-14. 
11  According to the IA, p. 10, cartels typically increase prices by about 17 % to 30 %. 
12 See 'Background' section of this briefing, p. 1. 



of the impacts of option 3 based on the 'total factor productivity' (BR guidelines, tool 17), and on 'competition 

policy indicators' (IA, p. 50-53). The results of these estimates are underpinned by specialised publications. 

 

Stakeholder consultation 

The IA clearly identifies the key stakeholders affected by the current problems as being: national competition 

authorities (NCAs) and all businesses, with consumers as a third group, mainly because they are susceptible to 

benefit directly from stronger competition enforcement (IA, Annex III, p. 28-30).  According to the IA, the 

proposal has been developed in continuous cooperation with the NCAs, the relevant national ministries and 

business and consumer organisations (IA, p. 27). 

 

A public consultation ran from 4 November 2015 until 12 February 2016, in the form of a survey split into two 

parts: first, general questions seeking input from non-specialised stakeholders and second, a part for 

stakeholders with special knowledge or experience of competition issues (IA, Annex II, pp. 8-26). The 

consultation met some criticism due to the length of the questionnaire and to the fact that not all questions 

could be translated in all official languages, but the Commission kept the consultation open longer than 12 

weeks and made efforts to promote participation (IA, Annex II, pp. 8-9). The second, more specialised part of the 

consultation addressed directly the four specific objectives of the IA (IA, Annex II, p. 8). 181 replies came from a 

wide spectrum of stakeholders (165 online and 16 in position papers; the main respondents were 47 public 

authorities, 39 from companies/SMEs, 30 individuals and 43 industry associations or consultants) (IA, Annex II, 

pp. 9-11). An added value of the stakeholders' feedback came from their indications of specific tools the NCAs 

would need in order to perform better (IA, p. 18 and Annex V, p. 32). In general, a clear majority of stakeholders 

supported legislative action at EU level, combined with soft law (IA, p. 13, 34, 46, 67 and Annex II, p. 16, 18), as 

proposed in the preferred option. On 19 April 2016, the European Parliament's Committee on Economic and 

Monetary Affairs and the European Commission's Directorate General for Competition co-organised a public 

hearing with experts and stakeholders, followed by two panel discussions on the topics covered by the public 

consultation (IA, Annex II, p. 27). 

 

Monitoring and evaluation 

The preferred option of the IA suggests consistent monitoring of the implementation right from the start. First, it 

entails an update of the quantitative baseline as soon as the new legislation is adopted. To this end, Member 

States would send to the Commission for assessment the preliminary text of the national provisions 

implementing the directive (IA, p. 70). Second, a monitoring report would focus on the implementation in the 

Member States during the run-up to the transposition date, i.e. two years after its adoption, and third, after the 

transposition, a monitoring report is envisaged every two years (IA, pp. 70-71). Based on the evidence gathered 

through the monitoring, the IA suggests carrying out an ex-post evaluation five years after the transposition date 

of the directive (IA, p. 71).  

 

As indicated above, some aspects of the definition of the objectives (regarding the criteria 'specific' and 'time-

bound'), and the lack of operational objectives in the IA, might make the evaluation of the functioning of the 

legislation challenging. This also concerns the core indicators proposed by the IA to measure the achievement of 

the objectives. As they cannot relate to operational objectives of the preferred policy option (as requested by 

the BR guidelines), the IA presents them relative to the four specific objectives (Annex XV, pp. 68-69). The 

proposed indicators seem balanced and pertinent in view of scrutinising the achievement of the objectives, 

measuring, among other things, the availability and the use of new investigation and decision-making tools for 

the NCAs, the number and type of enforcement decisions, fines and leniency applications and the comparison of 

levels of staff and budget available to the NCAs. 



Commission Regulatory Scrutiny Board 

A first opinion of the Commission's Regulatory Scrutiny Board of 28 September 2016 was negative and requested 

substantial improvements of the draft IA as regards the analysis of the problems, the content of the proposed 

options (including quantitative impacts for the preferred option) and the proportionality and subsidiarity 

principles. After the submission of the modified IA report, the Board's second opinion was positive, although still 

calling for further adjustments of the description of the evidence base and the stakeholder positions (to be 

specified for each affected group), as well as explanations regarding the limitations of the quantitative 

estimates. These points seem to have been at least partly addressed in the final IA, through re-drafting and the 

addition of explanatory parts (IA, Annex I, pp. 6-7). As indicated, some further explanations regarding the 

quantification issue and the comparison of the options, especially their differences, could have been useful. 

 

Coherence between the Commission's legislative proposal and IA  

The Commission proposal largely follows the IA's recommendations, providing for core minimum powers for 

NCAs to investigate and take decisions, including on effective deterrent fines,13 rules for leniency programmes 

and resources of NCAs. To limit Member States' legal obligations, the three-step approach to monitoring and 

evaluation envisaged in the preferred option does not feature in the proposal, but in the implementation plan 

attached to it.14 Though not legally binding, this outlines the challenges of a proper and timely transposition of 

the new rules and suggests actions to improve Member States' cooperation, assisted by the Commission.  

 

Conclusions 

The IA consistently emphasises the benefits of effective enforcement of EU competition law throughout the EU 

and assesses the contribution of the screened policy options to the general and specific objectives of the 

proposal. Its strengths lie in the solid expertise, based on internal and external research, its clear structure and 

its overall coherence. The analysis of the problems and their causes, and of the objectives, is comprehensive and 

concise. However, despite a clear attempt to comply with the BR guidelines, there are some weaknesses. These 

include the limited quantification of costs and benefits, the rather limited range of policy options – considering 

that option 1 and 2 are identified from the start as being ineffective – and the limited assessment of the options, 

except for option 3, which appears to have been identified very early in the process as the preferred option. 

Finally, the IA does not develop any operational objectives for the preferred option. Consequently, the proposed 

core indicators relate to the specific objectives, which, in this case, are rather general. This might imply some 

challenges for the monitoring, measuring and evaluation of the implementation of the provisions in the future. 

 

This note, prepared by the Ex-Ante Impact Assessment Unit for the European Parliament's Committee on Economic and 
Monetary Affairs, analyses whether the principal criteria laid down in the Commission's own better regulation guidelines, as 
well as additional factors identified by the Parliament in its Impact Assessment Handbook, appear to be met by the IA. It does 
not attempt to deal with the substance of the proposal. It is drafted for informational and background purposes to assist the 
relevant parliamentary committee(s) and Members more widely in their work. 
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13 It stipulates that the maximum amount of fines should not be set below 10 % of a company's total worldwide turnover and that 
they can be imposed on parent companies or legal and economic successors. 
14 Commission staff working document (2017)116 final, pp. 2-3.  
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