
Briefing
International Agreements in Progress
May 2017

EPRS | European Parliamentary Research Service
Author: Irina Popescu
Members' Research Service

ENPE 603.933

Towards a fisheries agreement with
Kenya

OVERVIEW

In July 2016, the Council adopted a decision authorising the Commission to begin
negotiations, on behalf of the EU, for the conclusion of a fisheries agreement and
protocol with Kenya. The negotiations are planned for the coming months.

This would be the first ever EU fisheries agreement with Kenya, and would complement
the regional network of agreements previously concluded in the western Indian Ocean
(Seychelles, Madagascar, Mozambique, Comoros and Mauritius). The agreements
allow the EU fleet to pursue tuna migration in the waters of the countries concerned,
in exchange for a financial contribution covering access to their waters and support for
their fisheries sector.

The EU tuna fleet in the region includes vessels from Spain, France, Portugal, the United
Kingdom and Italy. While some of the activities of these vessels take place in the
framework of EU fisheries agreements, they also operate, to a significant extent, in the
high seas. In addition, a number of them also have access to the waters of third
countries with which the EU does not have fisheries agreements, on the basis of private
agreements. This is the case of Kenya's waters, where EU vessels have long had access
through annual authorisations provided by the Kenyan authorities.

Sustainable fisheries partnership agreement between the European Union and the Republic
of Kenya
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Introduction
Since 1980, the EU has concluded bilateral fisheries agreements with third countries,
providing fishing opportunities for the EU fleet in the waters of the countries in question,
in exchange for a financial contribution. These agreements have been significantly
reshaped over time, with a view to promoting a partnership approach and sustainable
exploitation of resources. Following the 2013 reform of the common fisheries policies,
they are known as sustainable fisheries partnership agreements (SFPAs), and have to
abide by several basic principles: they should be of mutual benefit to the EU and to the
third country concerned, they should target only surplus resources, and the same
standards should apply to vessels fishing inside and outside EU waters. In addition, a
clause concerning respect for human rights is included.1

While the SFPA sets up the legal framework, an associated protocol is concluded to define
the fishing opportunities available to EU vessels and the financial contribution to be paid
by the EU. If no protocol is in place, the agreement is considered 'dormant', and EU
vessels do not have access to the waters concerned. The EU financial contribution
provides compensation for access to the resource, as well as 'sectoral support', i.e.
financial assistance for improving the governance framework and capacity building for
the development of a sustainable fisheries policy. As a rule, the sectoral support is
decoupled from payments for access to fisheries resources. The allocation and
management of this support is jointly agreed between the partner country and the EU.
The EU contribution is completed by fees paid by EU vessel owners.

Most SFPAs concern tunas and other
highly migratory species, either as
dedicated 'tuna agreements', or as
part of multispecies (or 'mixed')
agreements with a tuna
component.2 They provide a
network of fishing opportunities
that allow EU vessels to pursue tuna
migration in the waters of different
coastal countries (see EPRS briefing
for an overview of this network).

Kenya's waters sit within the rich
tuna belt of the western Indian
Ocean (Figure 1). In recent years, the
European Commission has explored
the possibility of concluding a
fisheries agreement with Kenya,
which would slot in the current
network of SFPAs in the region. This
would be the first such agreement
with Kenya. Previous attempts in the
mid-2000s to sign an agreement
were unsuccessful, on account of
the perceived low commitment of
the Kenyan administration.3

Figure 1 – Kenya's exclusive economic zone (EEZ) and the
current SFPAs in the western Indian Ocean

Data source: Flanders Marine Institute (2016). Maritime Boundaries
Geodatabase, version 9. Available online at MarineRegions.org. Consulted on
21-3-2017.
The SFPA countries' names are indicated in italics. The EEZs of coastal
countries are in blue, territorial waters are a green band along the coastline,
disputed areas are in light red: 1 – Mayotte, France (vs Comoros), 2 –
Glorioso Islands, France (vs Madagascar), 3 – Tromelin Island, France (vs
Mauritius).
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http://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI(2016)586611
http://www.marineregions.org/eezmapper.php
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SFPAs in the western Indian Ocean: comparative elements
The EU has concluded tuna agreements with five countries in the western Indian Ocean:
Seychelles, Madagascar, Mozambique, Comoros and Mauritius (Figure 1, Table 1).
Launched between 1984 and 1989, these agreements have been tacitly renewed or
renegotiated over time. All of them now include an exclusivity clause which prevents EU
vessels from fishing in waters covered by the agreements outside the framework of an
associated protocol.

Currently three of these agreements are dormant: those with Mozambique, Comoros and
Mauritius. The latest protocol with Mozambique expired in January 2015 and
negotiations for a new one are currently suspended owing to divergences between the
parties. The protocol with Comoros expired on 31 December 2016. A new protocol was
initialled in March 2016, however its signature depends on progress on illegal, unreported
and unregulated (IUU) fishing matters, as Comoros was warned with a yellow card in
October 2015. Finally, the protocol with Mauritius expired on 27 January 2017. A new
protocol was signed on 26 April 2017, and will come into force after completion of
adoption procedures on both sides. Only two agreements are active: with Seychelles
(protocol in force until 17 January 2020) and with Madagascar (until 31 December 2018).
They are also the most significant SFPAs in the region in terms of fishing opportunities
and financial contribution.

Table 1 – SFPAs in the western Indian Ocean: comparative elements of the most recent
protocols

Country Agreement
duration

Protocol
duration

Reference
tonnage1

(tonnes
per year)

Fishing opportunities
(number of vessels)

EU budget contribution
(€ per year)

Purse
seiners Longliners Total Sectoral

support

Comoros
(dormant,
pending
progress on
IUU issues)

7 years
(renewable)
1.1.2012-
31.12.2018

3 years
1.1.2014-
31.12.2016

6 000 42
- ES 21
- FR 21

20
- ES 8,
- FR 9
- PT 3

600 000 300 000

Mozambique
(dormant,
negotiations
suspended)

5 years
(renewable)
1.1.2012-
31.12.2016

3 years
1.2.2012-
31.1.2015

8 000 43 32 980 000 460 000

Madagascar
(active)

6 years
(renewable)
1.1.2013-
31.12.2018

4 years
1.1.2015-
31.12.2018

15 750 40 54 (out
of which
22 <100
GT)

1 566 250
(2015-16)
1 487 500
(2017-18)

700 000

Mauritius
(dormant,
new protocol
signed)

6 years
(renewable
for 3 years)
28.1.2014-
27.1.2020

3 years
28.1.2014-
27.1.2017

5 500 41
- ES 22
- FR 16
- IT 2
- UK 1

45
- ES 12
- FR 29
- PT 4

660 000 302 500

Seychelles
(active)

6 years
(renewable)
2.11.2013-
1.11.2019

6 years
18.1.2014-
17.1.2020

50 000 40
- ES 22
- FR 16
- IT 2

6
- ES 2
- FR 2
- PT 2

5 530 000
(2013-15)
5 000 000
(2015-20)

2 600 000
(2013-15)
2 500 000
(2015-20)

1 The 'reference tonnage' does not represent the allowable catch, but an indicative limit beyond which supplementary
payments are due.
Source: European Commission, DG MARE.

http://europa.eu/rapid/press-release_IP-15-5736_en.htm
https://ec.europa.eu/fisheries/cfp/international/agreements_en
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Existing situation: EU tuna fishing in the region
The EU tuna fishing fleet has been active in the western Indian Ocean since the 1980s. As
shown above, the SFPAs in the region have provided the framework for part of these
activities. Another significant part takes place in the high seas, under management by the
Indian Ocean Tuna Commission (IOTC), and in the EU waters of Réunion and Mayotte.
The EU fleet also operates in the waters of third countries with which the EU does not
have an SFPA, based on private agreements with the countries in question, as is the case
for Kenya and Tanzania.

Two EU tuna fleets in this area are potentially interested in an SFPA with Kenya: 4

 Purse seiners, which surround a shoal of fish with a large net, fitted with a cable
which closes the bottom of the net. They provide the largest share of the volume
of EU catches, destined mainly for the canning industry.

 Longliners, using longlines sometimes up to 100 km long, fitted with baited hooks.
Their catches have a significant value on the high quality tuna markets.

The EU purse seine fleet dominates this type of fishery in the western Indian Ocean,
accounting for around two thirds of total catches in the area. Developed in the 1980s, it
expanded rapidly following the introduction in the early 1990s of drifting Fish Aggregating
Devices (FADs), which take advantage of the natural tendency of tunas to cluster under
floating objects. EU purse seiners combine two strategies, one based on following free
schools of tuna, the other using FADs. They mainly target three species of tropical tuna:
skipjack (Katsuwonus pelamis), yellowfin (Thunnus albacares), and bigeye (Thunnus
obesus). 5

The EU purse seine fleet consists of large vessels, 60 to 90 metres in length. In 2015 there
were 30 active vessels – 17 from Spain, 12 from France and 1 from Italy.6 The recent
figures mark an increase after the period of decline associated with the 2008-2012 Somali
piracy surge, with a return of the purse seiners that had left the region. All these vessels
were authorised to fish in the framework of SFPAs, and around 22 % of their total catches
originate from SFPA areas.

EU purse seiners have already had access to Kenya's exclusive economic zone (EEZ), based
on annual authorisations provided by the Kenyan authorities. Kenya's waters are part of
the circuit following the seasonal tuna migration in the south-western Indian Ocean. This
migration determines the movements of the EU fleet, so that in general it can be found
in the Mozambique Channel (west of Madagascar) from March to April, in the waters of
Kenya and Tanzania from May to July, off Somali waters from August to October or
November, and in the waters of Seychelles and Mauritius until February. Nevertheless,
most of the EU purse seine catches are made in the high seas off Somalia and in the
waters of Seychelles. Catches in Kenya's EEZ are sporadic, depending on the path of the
tuna migration. In relation to these catches, the Kenyan port of Mombasa has already
been used for landing and partial processing. However, the main regional hub for landing
and processing is Victoria (Seychelles), with Port Louis (Mauritius) and Antsiranana
(Madagascar) also used.

The EU longline fleet in the region is far less important in its category than the purse seine
fleet (accounting for around 10 % of the total longline catches in the area in 2007-2011,
in a sector dominated by Asian fleets). Two segments can be distinguished.

http://www.fao.org/fishery/species/2494/en
http://www.fao.org/fishery/species/2497/en
http://www.fao.org/fishery/species/2498/en
http://www.fao.org/fishery/species/2498/en
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The first targets swordfish (Xiphias gladius) and certain sharks, in particular blue shark
(Prionace glauca) and shortfin mako (Isurus oxyrinchus).7 This fleet began fishing in the
region in 1993, peaking at 50 vessels in 2008, but plummeting one year later, mainly
owing to piracy. In 2015 it comprised 26 vessels: 18 from Spain and 6 from Portugal, as
well as 2 vessels registered in the United Kingdom, all of them between 35 and 50 metres
long. Their activities are concentrated in the southern high seas, where they take most of
their catches, with the remainder in waters covered by the Madagascar SFPA. Less than
1 % of their catches come from SFPA areas.

The second group consists of French longliners based in Réunion and fishing around the
island. This fishery began in 1991, targeting swordfish (more than 40 % of the catches) in
association with different species of tuna (bigeye, yellowfin and albacore Thunnus
alalunga). In 2015 it consisted of 20 relatively small vessels, up to 24 metres long. Of
them, 17 vessels were active in the framework of the SFPA with Madagascar, and to a
lesser extent, with Mauritius, and around 38 % of their catches came from these areas.
The use of longline opportunities provided by SFPAs in the region has generally been low,
in particular during the 2008-2012 surge in piracy. There have been no private
agreements for EU longline vessels to fish in Kenya's waters.

Kenya's position
Kenya's fisheries sector represents around 0.8 % of its national gross domestic product
(GDP, 2014). Most of this contribution comes from inland fisheries, mainly from Lake
Victoria, while marine catches provide only approximately 5 % of the total value of overall
fish production. 8

Kenya's tuna fishing sector is largely artisanal and consists of around 850 vessels that
operate in territorial waters, within five nautical miles of the coast, targeting the regional
stocks of skipjack, yellowfin and bigeye tuna. In addition, one longliner flying the Kenyan
flag was authorised in 2016.9

On the other hand, tuna fisheries in Kenya's EEZ, are dominated by distant-water (foreign)
fishing vessels based on private authorisations issued by the Kenyan government. In
addition to the EU purse seiner fleet presented above, Kenya authorised seven vessels
flagged in the Seychelles, and two Korean vessels. There have been no foreign longline
vessels fishing in Kenya's EEZ since 2007, on account of the threat of piracy (2013 data).

A major issue with Kenya's governance system is the monitoring, control and surveillance
of foreign vessels fishing tuna in its EEZ. Although general strategies and a legislative and
institutional framework are in place, the low level of operational funds and human
resources limits Kenya's control capacity. Without an operating vessel monitoring system
(VMS), nor any method of conducting at-sea or aerial patrols, Kenya is considered
extremely vulnerable to IUU fishing.10 Nevertheless, the country has awarded a contract
to a company to install VMS for monitoring vessels fishing in the EEZ, with installation
expected to be completed by the end of 2016.11 In addition, the process of acquisition of
a patrol vessel is ongoing.

As regards processing infrastructure, there is only one company in the country dealing
with tuna. Supplies from EU purse seiners, transformed into cooked and frozen tuna loins,
are sent to the EU for further processing. However, the company operates sporadically,
depending on the catches of EU vessels in or close to the Kenyan waters, which in turn
depend on the tuna migration path in the region.

http://www.fao.org/fishery/species/2503/en
http://www.fao.org/fishery/species/2018/en
http://www.fao.org/fishery/species/2011/en
http://www.fao.org/fishery/species/2496/en
http://www.fao.org/fishery/species/2496/en
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Against this backdrop, Kenya has revised its fisheries law, and launched its first Tuna
Fisheries Development and Management Strategy, with a view to increasing the
contribution of the tuna sector to the national economy. The strategy, running from 2013
to 2018, provides a roadmap for the sustainable development of Kenya's tuna fisheries.
A major strategic objective is the transformation of its artisanal tuna fisheries into
modern commercially-oriented fishing activities both in coastal areas and in the EEZ. This
is based on upgrading and restructuring the artisanal tuna fisheries, attracting increased
landings from foreign vessels – including through negotiation of an SFPA, increasing
investment in the tuna industry (e.g. by developing a domestic tuna offshore fleet by
means of leasing, flagging and joint ventures), and securing access for Kenya's tuna
products to world markets. The strategy also intends to develop an effective governance
system for tuna fisheries that takes into account national, regional and international
requirements.

Kenya's northern maritime border is under dispute (Figure 1). On 28 August 2014, Somalia
instituted proceedings against Kenya before the International Court of Justice (ICJ). The
dispute concerns the extent of both the EEZ and the continental shelf, and thus access to
living and non-living resources over a significant area (around 48 500 km2, which
represents approximately 43 % of Kenya's remaining EEZ).12 In general, in order to avoid
ongoing EEZ disputes, the protocols associated with SFPAs now indicate the geographic
coordinates of the areas where EU vessels are authorised to fish.

EU negotiation objectives
The European Commission roadmap indicates the main policy objectives of the potential
SFPA as follows:

 to contribute towards resource and environmental sustainability through rational
and sustainable exploitation of living marine resources of the partner country;

 to provide the EU long distance fleet with access to fishing grounds in the fishing
zone of Kenya and protect the employment linked to it;

 to support the development of a sustainable fisheries sector in Kenya, in line with
the development objectives of both the EU and the partner country;

 to contribute to the fight against IUU fishing.

More detailed information on the EU's negotiation objectives will become available at a
later stage.

Preparation of the agreement
Following informal communication between staff from the European Commission's
Directorate-General for Maritime Affairs and Fisheries (DG MARE) and officials from
Kenya, which took place on the fringes of the annual IOTC meeting in May 2013, Kenya
expressed interest (in a series of email communications with DG MARE) in a possible SFPA
and protocol with the EU. Considering the interest of EU Member State stakeholders, the
European Commission requested an ex-ante evaluation, intended to inform Council's
decision as to whether to provide the Commission with a mandate to negotiate an
FPA/protocol with Kenya on behalf of the EU. This evaluation, completed between
September and December 2013, was accompanied by a regional analysis of tuna fisheries
in the western Indian Ocean, which provided background information of relevance to the
evaluation.

http://www.oceandocs.org/bitstream/handle/1834/9088/2013 2018.pdf?sequence=6&isAllowed=y
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&case=161
http://ec.europa.eu/smart-regulation/roadmaps/docs/2014_mare_052_fpa_kenya_en.pdf
http://ec.europa.eu/fisheries/documentation/studies/kenya/index_en.htm
http://ec.europa.eu/fisheries/documentation/studies/tuna-western-indian-ocean/index_en.htm
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The ex-ante evaluation supports the option of an SFPA/protocol, and argues that the
overall objectives of sustainable exploitation of fisheries resources and human rights and
democratic principles are more likely to be achieved under an SFPA. The evaluation shows
that an SFPA would increase the security of fishing opportunities for EU vessels, as
currently they negotiate yearly authorisations under private agreements. In addition,
Kenya's fishing sector has a clear and considerable need for the sectoral support which
the SFPA would provide. The evaluation considers that EU vessels would not be
competing for catches with Kenyan fishing vessels, which are mostly artisanal and
operate close to shore in territorial waters. According to the evaluation, the potential
SFPA should provide fishing opportunities for 22 to 40 purse seiners and, on a trial basis
(given that the previous SFPA opportunities of this type were not used), for around
5 longliners.

In addition, the evaluation points out that Kenya has already provided an alternative for
landing and preliminary processing for EU purse seine tuna catches in the region. The
evaluation also notes Kenya's current dispute with Somalia over its northern maritime
boundary, which would need to be taken into account in a potential SFPA, as it generates
administrative and operational uncertainty regarding the actual fishing areas.

Negotiation process and outcome
On 18 July 2016, the Council adopted a decision to authorise the Commission to begin
negotiations on behalf of the EU for the conclusion of an SFPA and protocol with Kenya,
including negotiating directives. Delegations from DG MARE and Kenya held a technical
meeting in October 2016, and the negotiations regarding the detailed content of the SFPA
and protocol are planned for the coming months.

The content of the SFPA and protocol would then need to be approved by the Council,
with Parliament required to give its consent, and by Kenya's government.

The changes the agreement would bring
During the technical meetings, preliminary discussions between EU and Kenyan
representatives focused on cooperation in fisheries governance, and on the contribution
of the potential SFPA to the development of Kenya's fisheries sector. Bilateral
cooperation in fighting IUU fishing, in particular, is judged by both parties as a major
priority.

According to the Commission, an SFPA could have a positive effect on Kenya's
development, with added value in the upstream supply sector and in the downstream
processing and marketing sector, as has been the case in other SFPAs in the region.
Appropriate infrastructure and markets could be supported, and would benefit from
synergy with European development funding.

Specific examples of cooperation financed through sectoral support could include
enhancing Kenya's monitoring and control capacity, its system for data collection and
scientific research on the state of the stocks, and its capacity to comply with EU legislation
regarding exports of fish products.

http://www.consilium.europa.eu/en/meetings/agrifish/2016/07/st11338_en16_pdf/
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EP supporting analysis
– Expanding the network of EU tuna agreements, Popescu, I. (2016), EPRS Members' Research
Service.
– Beyond the European seas: The external dimension of the Common Fisheries Policy, Popescu, I.
(2015), EPRS Members' Research Service.

Other sources
– Ex-ante evaluation of a possible future fisheries partnership agreement and protocol between
the European Union and Kenya, POSEIDON, MRAG, COFREPECHE, NFDS (2014a).
– Review of tuna fisheries in the western Indian Ocean, POSEIDON, MRAG, NFDS, COFREPECHE
(2014b).
– EU report to the Scientific Committee of the IOTC (2016)

Endnotes
1 For an overview of EU fisheries agreements, see EPRS briefing (2015).
2 The only exception is the SFPA with Greenland.
3 Source: Commission roadmap.
4 This overview does not include the small-scale fleets from Réunion and Mayotte, whose activities are limited to the

coastal areas of these outermost regions. Sources: Poseidon et al. (2014a), EU report to the Scientific Committee of
the IOTC (2016).

5 All these tuna stocks are managed by the Indian Ocean Tuna Commission (IOTC). According to the 2016 IOTC
management advice, skipjack and bigeye tuna were determined to be not overfished (i.e. the biomass is adequate
to sustain the stock in the long term) and not subject to overfishing (i.e. the current rate of fishing would not move
the stock to an overfished state). In contrast, yellowfin tuna was determined to be overfished and subject to
overfishing, and an interim plan for the rebuilding of this stock was adopted, with catch limitations beginning on
1 January 2017 (Resolution 16/01). Source: IOTC report (2016).

6 Source: EU report to the Scientific Committee of the IOTC (2016). Between 2010 and 2014, the Italian purse seiner
operated under French flag, in order to benefit from security measures against piracy in the area.

7 The 2016 IOTC management advice determined the swordfish stock to be not overfished and not subject to
overfishing. The status of the sharks is determined as uncertain, and a precautionary approach is recommended.

8 Source: FAO country profile.
9 A Kenyan-flagged commercial longliner under Spanish interest was also registered in Kenya's EEZ until 2011, when

it stopped operating in the area after being hijacked by Somali pirates. Source: Poseidon et al. (2014).
10 Source: Poseidon et al. (2014b).
11 Source: Kenya national report to the Scientific Committee of the IOTC (2016).
12 Kenya's position is that the maritime boundary should be a straight line extending east along the parallel of latitude

on which the land boundary terminus sits, whereas, according to Somalia, the boundary should be a median line as
defined by UNCLOS (i.e. the line connecting points that are located at an equal distance from both coastal states).
The ICJ held public hearings on 19-23 September 2016, and on 2 February 2017 it rejected Kenya's claim of
inadmissibility and non-jurisdiction of the ICJ in this case, finding that it may proceed with maritime delimitation.
The time limit for Kenya's counter-memorial was fixed for 18 December 2017.
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