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This briefing has been drawn up to support ECON’s work on the scrutiny of delegated acts, in particular
as regards the discussion of 19 October 2017 on two draft European Banking Authority (EBA) Regulatory
Technical Standards (RTS) on valuation under the Bank Recovery and Resolution Directive (BRRD)1.

In brief

The EBA published its final report entitled ‘Regulatory Technical Standards on valuation for the purposes
of resolution and on valuation to determine difference in treatment following resolution under Directive
2014/59/EU on recovery and resolution of credit institutions and investment firms’ on 23 May 2017.2 The
report deals with two sets of draft regulatory technical standards (RTS) on valuation - one before resolution
and one after resolution - under Articles 36 and 74 of the Bank Recovery and Resolution Directive (BRRD)
respectively. The draft RTS are intended to promote consistent application of methodologies for valuations
in relation to the principles upon which an independent ‘valuer’ must apply their own judgment and
expertise to valuations.

Content: The final report sets out two sets of draft RTS, namely

- a draft RTS covering valuations before resolution EBA/RTS/2017/05, and
- another draft RTS covering valuations after resolution EBA/RTS/2017/06.

Procedure: The two draft RTS complete the EBA's regulatory activity on valuation for the purposes of
resolution and have been submitted by the EBA to the EU Commission for endorsement. Once the
Commission has adopted them and submitted them to the European Parliament, the scrutiny period starts.

Issues: In the context of informal cooperation, MEP Philippe LAMBERTS, Shadow Rapporteur on BRRD
(Greens), raised various questions and comments on specific wording in both draft RTS, e.g. on the effects
of using ‘may’ or ‘where appropriate’ on the binding nature of the texts; as well as on the clarity of specific
paragraphs. His comments and the informal replies by the EBA are provided in detail in the annex.

1 Directive 2014/59/EU of the European Parliament and of the Council establishing a framework for the recovery and resolution of
credit institutions and investment firms and amending Council Directive 82/891/EEC and Directives 2001/24/EC, 2002/47/EC,
2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU and 2013/36/EU, and Regulation (EU) No 1093/2010 and (EU) No
648/2012, of the European Parliament and of the Council (BRRD), OJ L 173, 12.6.2014, p. 190.
2 Link to the press release: http://www.eba.europa.eu/-/eba-publishes-final-technical-standards-on-valuation-in-resolution.

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0059&from=EN
http://www.eba.europa.eu/documents/10180/1853532/Final+draft+RTSs+on+valuation+in+resolution+%28EBA-RTS-2017-05+%26+EBA-RTS-2017-06%29.pdf
http://www.eba.europa.eu/documents/10180/1853532/Final+draft+RTSs+on+valuation+in+resolution+%28EBA-RTS-2017-05+%26+EBA-RTS-2017-06%29.pdf
http://www.eba.europa.eu/documents/10180/1853532/Final+draft+RTSs+on+valuation+in+resolution+%28EBA-RTS-2017-05+%26+EBA-RTS-2017-06%29.pdf
http://www.eba.europa.eu/-/eba-publishes-final-technical-standards-on-valuation-in-resolution
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BACKGROUND

The BRRD framework for resolution aims to ensure that resolution authorities exercise their powers to
protect the public interest by reducing the risk of costs for taxpayers, preserving value and respecting the
rights of affected shareholders and creditors. In order to do this properly, valuations of the banks’ assets
and liabilities have to be carried out by an ‘independent valuer’.3 Such valuations require different
approaches depending on the various distinct purposes for which they are required, namely:4

 Valuation 1 (prior to resolution): valuation required to inform the determination of whether the
conditions for resolution or the write-down or conversion of capital instruments are met;

 Valuation 2 (prior to resolution): valuation required to inform the choice resolution action to be
adopted, the extent of any eventual write-down or conversion of capital instruments and other
decisions on the implementation of resolution tools;

 Valuation 3 (after resolution): valuation required to determine whether an entity’s shareholders
and/or creditors would have received better treatment if the entity had entered into normal insolvency
proceedings and could therefore claim under the ‘no creditor worse off’ rule (Articles 73 and 75 BRRD).

NEXT STEPS (for the Commission)

 Commission adoption: possibly planned for Q4/2017

 Parliament scrutiny period: either three months + the possibility of a three-month extension
(provided the text is not ‘the same’ as the EBA’s draft RTS), or one month + the possibility of two one-
month extensions (1+1+1) if the text is ‘the same’ (see Article 13(1) of the EBA Regulation)

ISSUES RAISED ON THE DRAFT RTS ON VALUATION

In the context of informal cooperation between the EP and the Commission/the EBA, MEP LAMBERTS
(Greens) has raised some issues on specific wording on 28 June 2017. The informal replies of the
Commission (as of 7 September 2017) and the EBA (as of 2 October 2017) have been circulated to MEP
LAMBERTS and to the BRRD Negotiating Team. The questions as well as the informal replies by the EBA
are provided in the Annex to this briefing.

CONTACTS

3 The EU Commission has previously endorsed RTS on the independent valuer (Commission Delegated Regulation (EU) 2016/1075
of 23 March 2016) and RTS on the valuation of derivatives for the purposes of resolution (Commission Delegated Regulation (EU)
2016/1401 of 23 May 2016), which have both already entered into force.
4 For instance, to conduct a valuation before resolution, the independent valuer is empowered to challenge banks' management
assumptions, data, methodologies and judgements on which the institutions prepare their financial statements. After resolution,
valuation is important to establish whether the no-creditor-worse-off (NCWO) safeguard principle has been breached by the
resolution action and whether any compensation has to be paid to creditors and shareholders by the resolution fund.

 ECON Secretariat

econ-secretariat@ep.europa.eu

 ECON Committee webpage

http://europarl.europa.eu/econ

 All ECON scrutiny papers can be found on the ECON Policies pages

https://www.eba.europa.eu/single-rule-book-qa/-/qna/view/publicId/2014_1056
mailto:econ-secretariat@ep.europa.eu
http://europarl.europa.eu/econ
http://www.europarl.europa.eu/committees/en/econ/financial-services.html?tab=Delegated%20Acts
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1075&qid=1507642047381&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1401&rid=1
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1401&rid=1
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ANNEX: ISSUES RAISED ON THE DRAFT EBA RTS ON VALUATION

On the draft on valuation before resolution

Article 2 General criteria
1. When performing the valuation the valuer shall consider circumstances affecting the expected cash flows [...]

2. The valuer shall disclose and justify the key assumptions used in the valuation. [...]

3. The valuer shall provide the best point estimate of the value of a given asset, liability, or combinations thereof.
Where appropriate, the results of the valuation shall also be provided in the form of value ranges.

4. Criteria laid down in this Regulation for the measurement of individual assets and liabilities of an entity, shall [...]

5. The valuation shall subdivide creditors in classes according to their priority ranking under applicable insolvency
law, and shall include the following estimates:

(a) the value of claims of each class according to the applicable insolvency law and, where relevant and feasible,
according to the contractual rights conferred on claimants;

(b) the proceeds each class would receive if the entity were wound-up under normal insolvency proceedings;

When calculating the estimates pursuant to points (a) and (b), the valuer may apply the criteria set out in Article 4 of
Commission Delegated Regulation (EU) No XXXX/XX (EBA RTS/2017/06, valuation after resolution) as appropriate.

6. Where appropriate and feasible, taking into account timing and credibility of the valuation, the resolution authority
may request several valuations from the valuer. In that case, the resolution authority shall establish the criteria to
determine which valuation shall be used for the purposes set out in Article 36 of Directive 2014/59/EU.

Lamberts: On article 2 (3), the use of 'where appropriate' does not look to us the most prudent wording.
Valuation in a resolution context entails intrinsic uncertainty and thereby value ranges should be produced
as a general rule and as well as a justification for the particular value taken from a range.

EBA: ‘Where appropriate’ does not undermine the chance for valuers to use value ranges, which capture intrinsic
uncertainty. Such an expression is located in the general provisions, which apply to both valuation 1 and
valuation 2. In the context of valuation 1, the use of value ranges may be a practical solution to mitigate
uncertainty under time pressure, however they may be conducive to litigation against the authority where the
range falls partly within the scope of FOLTF and partly outside such scope. In such circumstances, the use of
value ranges can be less appropriate than best point estimates. When best point estimates are used, valuers
usually provide explanations, reservations and qualifications, so that the resolution authorities understand all
the underlying assumptions and possible caveats of the analysis and ultimately factor them into their use.

When value ranges are used, they have to be built on the basis of fair, prudent and realistic assumptions and
make sure that losses are fully recognised in accordance with BRRD requirements (see also recital (6) of the RTS).

Lamberts: On article 2 (5), as a matter of consistency the word 'may' should be replaced by 'shall'.

EBA: The use of the criteria set out in the RTS on valuation after resolution is only an option because NCWO
assessment in ex ante valuation is only provisional, conducted on creditors classes (instead of claim-by-claim as
in the valuation 3) and does not lead to actual compensation. Also due to time constraints, the valuer in the ex
ante valuation may not have sufficient time to conduct the comprehensive valuation as requested by the RTS
on ex post valuation, and too stringent requirements would adversely impact the timely taking of the resolution
decision. Given these constraints, the use of ‘may’ better captures the need for flexibility and essentially best-
effort delivery, which would not be captured by the use of ‘shall’.
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Lamberts: On article 2 (6), as a matter of prudency, the resolution authority could also request, on top of
several valuations, different valuers to carrying them out, which is not inconsistent with article 36 BRRD.

EBA: The appointment of several valuers is not excluded by the BRRD nor prohibited by the RTS. To better clarify
this possibility the text has been amended further to contacts with the Commission. However, the benefits of
having several valuers carrying out the valuation should be carefully assessed, having regard to time pressure
and increased complexity of the process. The requirement that the valuer has to be independent should also be
taken into account for purposes of prudency.

Article 4 Sources of Information
The valuation shall be based on any information pertinent to the valuation date which is deemed relevant by the
valuer. In addition to the entity’s financial statements, related audit reports and regulatory reporting as of a period
ending as close as possible to the valuation date, that information may include the following:

(a) the updated financial statements [...] (i) historical information [...], or (j) trend analyses [...].

Lamberts: On article 4, instead of the words 'may include the following', it would be more appropriate to
refer to 'shall include, where available'.

EBA:The suggested list of sources of information is not meant to be an exhaustive. Paragraph (1) of the provision
makes clear that the valuation has to be based on any information pertinent to the resolution date that is
relevant to the valuation. That paragraph clarifies that the sources of information referred to therein, ie the
entity’s financial statements, the related audit reports and the regulatory reporting as of a period ending as close
as possible to the valuation date, are relevant. The subsequent non-exhaustive list includes items that might not
be relevant in a particular case. In such an instance, requiring the valuer to rely on that information ‘where
available’ would actually incapacitate him/her in the conduct of the valuation of specific assets or liabilities. As
a result the RTS suggest what information may be considered, but do not require to consider it all.

Article 8 Areas requiring particular attention in the valuation
The valuer shall particularly focus on areas subject to significant valuation uncertainty which have a significant impact
on the overall valuation. For those areas the valuer shall provide the results of the valuation in the form of best point
estimates and, where appropriate, value ranges, as laid down in Article 2(3). Those areas shall include:
(a) loans or loan [...]

Lamberts: On article 8, as for the first comment on article 2, the words 'where appropriate' should be
deleted.

EBA: We refer to the comments provided at the beginning.
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On the draft on valuation after resolution

Lamberts: The ‘executive summary’ states (rightly in our view) that ‘Valuation 3, the valuation should be
conducted on a gone-concern basis.’ But this is not reflected in the text of the RTS.

EBA: The methodology laid down in in the RTS, and in Article 4 in particular, relates to a gone concern valuation.
The word ‘gone-concern’ is not used in the RTS itself because of consistency requirements with the BRRD which
refers to ‘normal insolvency proceedings’, to be understood as a liquidation scenario.

Article 4 Determination of the treatment of shareholders and creditors under normal insolvency proceedings

1. The methodology for conducting the valuation pursuant to point (a) of Article 3 shall be limited to determining the
discounted amount of expected cash flows under normal insolvency proceedings.

2. Expected cash flows shall be discounted at the rate or rates reflecting, as appropriate, the timing associated with
expected cash flows, prevailing circumstances as of the resolution decision date, risk-free interest rates, risk premia
for similar financial instruments issued by similar entities, market conditions or discount rates applied by potential
acquirers and other relevant characteristics of the element or elements being valued (‘relevant discount rate’). Such
relevant discount rate shall not apply where particular rates, if relevant for the purposes of the valuation, are specified
in applicable insolvency law or practice.

3. The valuer shall take the following into account in the determination of the discounted amount of expected [...]

4. For assets traded in an active market, the valuer shall use the observed price, except where specific circumstances
hamper the marketability of the assets of the entity, such as concentration, saturation and depth of the market.

5. For assets not traded in an active market, the valuer shall consider a number of factors when determining the
amount and timing of expected cash flows, including:

(a) prices observed [...]

(f) the length of such disposal period shall reflect the implications of the applicable insolvency law and
proceedings, including the expected length of the liquidation process, or the the characteristics of the relevant assets.

6. [...]

Lamberts: In article 4 (2), the word 'expected' seems to be misleading as the rest of the sentence refers to
the need to discount cash flows at the appropriate rate. The ‘discounted cash flow’ approach is badly
specified -it should be made clear that either the cash flows OR the discount rate should reflect the risk,
not both-. The remark also applies to the draft RTS on valuation before resolution.

EBA: The RTS follows the generally accepted principles of a Discounted Cash Flow (DCF) valuation methodology.
The specific provision relates to the definition of ‘relevant discount rate’. There is no double counting of
uncertainty since the uncertain (hence ‘expected’) cash flows are properly discounted in accordance with the
definition.

Lamberts: In article 4 (4) it should be made clear that the circumstances referred to, would lead to a lower
price than the observed price.

EBA: It is hard to assess how close the latest observed price is to the actual price that a valuer should use
in case where specific circumstances (concentration, saturation and depth of the market) hamper the
marketability of the assets of the entity. There may be situations, e.g. in the case resolution is preceded by
an extended distressed period, where the observed market prices could be very low reflecting these
extreme conditions. In such circumstances, the correct reading of the provision is that it may not be
pertinent to anchor the valuation work on such observed prices.



6

Lamberts: In article 4 (5)(f) there is a time-frame specified in National insolvency legal frameworks for
winding-up an undertaking under insolvency, then a the valuer could be requested to proceed to a
prudent estimation of disposal values within that time-frame. Otherwise one should consider fixing a
'prudently long' timeframe which in any case shall not be shorter that used in the valuation before
resolution.

EBA: The purpose of liquidation is to maximise proceeds to creditors and shareholders. In the EU Member States
it is typically a long and costly process. The risk appetite of an insolvency administrator (to sell assets quickly at
a price significantly lower than the book value) is often very low. To set any explicit restriction, one would need
to analyse the length of liquidation processes and find empirical evidence to support it.

However in practice, and on the basis of what is provided by the RTS, when defining the hypothetical insolvency
scenario in the valuation 3, the valuer will consider information available (including the disposal timeframe) of
comparable liquidation cases and reflect normal insolvency practice in each jurisdiction. These are the
safeguards against the concerns that have been expressed.

The suggestion of explicitly linking the ‘prudently long’ timeframe used for the purpose of valuation 3 to that
used in the valuation before resolution is worth further consideration especially as the modalities and
consequences of such a proposed link are not fully clear. In addition to the issues referred above about setting
out any explicit restrictions for disposal timeframes in valuation 3, attention should be paid to whether such
introduced explicit link ends up affecting the valuation 2 disposal framework with, ultimately, unintended
consequences on the requirements that losses are fully recognised.

Article 6 Valuation report

The valuer shall prepare a valuation report to the resolution authority which shall include at least the following
elements:
(a) a summary of the valuation including a presentation of valuation ranges and sources of valuation uncertainty;
(b) [...]

Lamberts: In article 6, see comment about value ranges and justifications on point estimates as in the first
comment on valuation before resolution.

EBA: Value ranges are used by the valuer to deal with uncertainty. The explanation required in the report serves
the purpose of checking the correctness of the use of ranges by the valuer in light of the methodologies and
assumptions used and supporting such ranges.


