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Adapting the road haulage market to developments in the sector:
road transport operators and access to the market

Impact Assessment (SWD(2017) 194, SWD(2017) 195 (summary)) of a Commission proposal for a Regulation of the
European Parliament and of the Council amending Regulation (EC) No 1071/2009 and Regulation (EC) No 1072/2009

with a view to adapting them to developments in the sector COM (2017) 281

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's
impact assessment (IA) accompanying the above proposal, submitted on 31 May 2017 and referred to
Parliament's Committee on Transport and Tourism (TRAN).

The existing legislative framework regulating European cabotage operations (the national carriage of goods for
hire or reward carried out by non-resident hauliers on a temporary basis in a host Member State) was adopted
in 2009 (Regulations 1071/2009 and 1072/2009) with the aim of supporting the completion of the internal EU
market in road transport and, in particular, of boosting its efficiency and competitiveness.1 To this day, however,
the national transport market remains fragmented as Member States restrict cabotage operations for non-
resident hauliers. At the same time, the carriage of goods, especially by light commercial vehicles (LCVs), is on
the rise and is expected to increase on account of technological development, the growth of the e-commerce
sector, and the related increase in demand for delivery services.2

In preparation for the legislative proposal the Commission conducted a REFIT exercise that showed potential
scope for cutting red tape and reducing compliance costs for transport operators and national authorities. The
proposed regulation aims to improve the internal market for road transport and achieve a better balance (in
terms of the administrative burden and the cost of compliance) between the various stakeholders (e.g. transport
operators, national authorities, drivers and the customers of transport operators) by amending the existing
regulation.

For the Commission, the proposal is part of a broader legislative initiative regarding European road transport
legislation in general and, more specifically, the proposal concerning social legislation for road transport.3 In this
regard, it is also related to the reform of the free movement of labour, in particular the posting of workers.4 The

1 For example, Regulation 1072/2009 (Article 2) defines the temporary nature of cabotage by introducing quantitative criteria (the
'three operations in seven days' rule). Regulation 1071/2009 (Article) 1 defines the scope of the regulation for vehicles and excludes
light commercial vehicles (LCVs).
2 Regulation 1071/2009 (Article) 1 defines the scope of the regulation for vehicles and excludes LCVs. However, Member States are
allowed to apply the provisions of the regulation to this type of vehicles. At present, some Member States apply the provisions
while others do not.
3 Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and
the Committee of the Regions – Europe on the Move SWD(2017) 177.
4 See K. Eisele, Revision of the Posting of Workers Directive, EPRS, European Parliament, 2016.

http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1507275889189&uri=CELEX:52017SC0194
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1507275889189&uri=CELEX:52017PC0281
https://ec.europa.eu/transport/sites/transport/files/com20170283-europe-on-the-move.pdf
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proposed regulation is also in line with the European Parliament's call to the Commission, expressed in its
resolution of 9 September 2015, to clarify or review Regulation 1072/2009 in order to take measures against
illegal practices that lead to unfair competition and encourage social dumping.

Problem definition
The Commission's impact assessment presents the problem by focusing on the links between the root causes
(e.g. not enough harmonisation between national regulations, limited cooperation between Member States and
inconsistent enforcement of the EU's legal framework) and effects (distortion of competition in the transport
market and a negative impact on the costs of transport operations and firms' competitiveness). The complete
problem tree can be found on page 3 of the IA. The two main problems identified by the impact assessment are
the presence of varied labour costs in different Member State that undermine fair competition between resident
and non-resident transport operators, and high enforcement costs for transport operators and Member State
authorities. The report admits that the underlying factors behind these problems are rather general and lie
outside the scope of EU competence, and therefore beyond the scope of this proposal, as they stem from
differences in the labour costs between Member States and differences in the resources that Member States can
dedicate to rule enforcement. The report provides some illustrations for this problem, namely by stating that the
cost of enforcement (including the rules on working time, driving time and rest periods) varies from less than
€1 million in some Member States to €127 million others. The average cost per Member State was estimated at
around €10.6 million.

The proposal aims to tackle two significant problems reported in the IA:

1. illegal cabotage, i.e. failure to fulfil obligations set out in Regulation 1072/2009; this problem is difficult to
tackle because it is Member States that are responsible for rule enforcement and monitoring, and they do this
with differing instruments and based on their own interpretation of the common rules; and

2 the existence of 'letterbox companies', i.e. small transport companies comprised of hauliers operating in high-
wage Member States but registered in a Member State with lower labour costs and taxes; the existence of such
companies is in violation of the current legislation (Article 5 of Regulation 1071/2009).

According to the data provided by the Commission, there were at least 430 letterbox companies in the EU in
2012. The report admits that this data (derived from official information collected by Member States) may not
be a reliable indicator of the scope of the problem of infringement by letterbox companies. Most of the
stakeholders that took part in the consultations considered letterbox companies to be a widespread practice in
the field, but were unable to provide precise quantitative evidence.

All in all, the report appears to highlight the shortcomings of the common rules effectively, explaining why they
are incomplete and need to be reviewed and improved. Some of the problems are also identified and analysed
in the assessment of the current legislation provided in Annex 5. At the same time, the report could have
discussed this issue with greater precision. The lack of robust data on the level of infringement of rules by illegal
cabotage and fraudulent letterbox companies' practices throughout the EU has made the problem section of the
report somewhat less useful as a basis for the analysis of possible policy measures or for an understanding of the
scale of the problem and the need for further action.

Objectives of the legislative proposal
The general objective of the proposal is to improve the efficiency of the road transport market, its overall
structure and its competitiveness. The two main specific objectives are formulated as follows (IA, p. 27):

'1. To ensure coherent and consistent monitoring and enforcement of the existing rules in Member States, and
2. To better specify the rules and reduce the options available for Member States.'
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The IA explains that fulfilment of these objectives should lead to a reduction of the levels of non-compliance
involving illegal cabotage and letterbox companies for instance. The Commission notes that both objectives are
consistent with the objectives of the other road initiatives as they promote consistent application of the rules
throughout the EU. (IA, p. 27)

In addition to presenting the general and specific objectives in a somewhat vague way (it is unclear what is
meant by 'reducing the options available for Member States', the report does not indicate operational objectives
as 'S.M.A.R.T.' (specific, measurable, relevant, and time-bound), contrary to the recommendations of the
guidelines for better regulation. The operational objectives are not discussed in the relevant section of the
report (next to the preferred option) and instead are presented in an annex (Annex 8, p. 61) which makes it
difficult to assess how and when the preferred mix of policy measures could be evaluated once the proposal
comes into force.

Range of options considered
The Commission considers three policy options against the baseline scenario (referred in the report as policy
packages). When mapping out the options, the Commission applied the five basic feasibility criteria, namely:
legal and technical feasibility, efficiency, political feasibility, and proportionality. On the basis of these criteria
several options were discarded:

– The establishment of a European control agency to assume responsibility for enforcement was discarded as
going beyond the scope of revision of the current regulation.

– The establishment of a high-level group of competent authorities to follow up after rules are designed and
implemented was discarded as duplicating the Commission's exclusive competence to monitor the
implementation of the rules by Member States.

– The removal of all cabotage restrictions was discarded as there is no political support for full liberalisation
(except from Poland).

Various options related to tighter restrictions of cabotage operations (e.g. a cabotage register, establishing a
waiting period between two consecutive cabotage periods), setting up 'integrated operator files where vehicle
and driver are intrinsically linked to the operator'), have been discarded as either redundant, overlapping with
the existing regulation, or disproportionate.

The options that in the Commission's view met the feasibility criteria and that were analysed and compared are
as follows:

– Policy Package 1 (P1) – Clarification of the legal framework
This option focuses on measures that would clarify the existing rules without changing them, as well as on
measures that would ease enforcement of the existing regulation.

– Policy Package 2 (P2) – Strengthening of enforcement
This option does not significantly change the existing framework but it strengthens its enforcement. It includes
the measures prescribed in Policy Package 1 but, as the IA admits, might involve significant compliance costs or
red tape (IA, p. 35).
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– Policy Package 3 (P3) – Extensive revision of the regulations

This package includes the measures of P2 but it goes further in changing the cabotage regime (decreasing the
number of cabotage days from seven to four and removing the maximum number of cabotage operations) and
changing the rules on access to the profession. The biggest impact of these measures will be on the behaviour of
the hauliers and the distribution of this profession between low-wage and high-wage Member States.

– Policy Package 4 (P4) – Extension of the scope of the regulations
This option includes two sub-options:
4a – partial extension of the scope (partial inclusion of LCVs); and
4b – full extension of the scope (full inclusion of LCVs).
As the IA explains, the design of policy options 4a and 4b allows for different types of regulatory extension.
These are as follows:

– simultaneous extension (partial or full) of both regulations;
– extension (partial or full) of Regulation 1071/2009 only;
– extension (partial or full) of Regulation 1072/2009 only.

It is apparent that the options range from softer to more extensive regulatory measures while also being
cumulative. The Commission identified the preferred policy option as a combination of a partial policy package 3
(removal of the maximum number of cabotage operations but keeping the seven days rule for cabotage) and
policy package 4b (partial extension of Regulation 1071/2009 to LCVs. The Commission states that the preferred
option is the most effective as it can generate a decrease in costs to companies in the range of €2.7 to 5.2 billion
for the EU-28 between 2020 and 2035. Importantly, it is expected to reduce violation of the cabotage rules by up
to 62 % and to reduce the risk of the formation of letterbox companies by around 10 % as it would lead to
coherent and consistent enforcement of the existing rules in Member States (IA, p. 53).

While the range of options seems comprehensive and is presented in a logical manner, it could still be argued
that not all the individual options would have been able to address all the specific problems identified by the IA.
All the policy measures are summarised in Table 7 (IA, p. 34), where they are linked with root causes and
problem drivers. It could be argued therefore that not all the options were formulated as equal despite the
Commission's claim that each policy package represents an independent option. The Commission explains that
the presentation of options would have become 'overly complicated' if the options had been organised in order
for each option to include different sub-options (IA, p.33). In this regard the impact assessment poses certain
difficulties in terms of comparing the options against one another. Furthermore, the lack of reliable data and a
degree of uncertainty in the baseline scenario makes it even more difficult to understand how the options were
formulated and subsequently compared.

Scope of the impact assessment
The IA assesses impacts both quantitatively and qualitatively. The options are compared against the results of
the baseline scenario, various desk and field research efforts, and the public consultation. The assessment
focuses on economic and social impacts. The analysis of economic impacts includes impacts on business
(operation costs), transport activity, and impacts on the level of compliance with the relevant legislative
framework. The report also examines impacts on cost savings for national authorities. As the costs of operation
and compliance were identified as the main problem drivers this focus on economic impacts seems logical.

Option P2 is indicated to have potentially significant impacts on businesses (in terms of operation costs), namely
because of the mandatory acceptance of electronic consignment notes. According to the Commission, this
measure is expected to lead to significant cost savings because hauliers could replace paper documents with
electronic ones. However, in many cases, the assessment of economic impacts is somewhat undermined by a



5

lack of quantitative data and a very low number of stakeholder responses. The possibility under Option P3 to
decrease the number of days of cabotage from seven to four was considered to have negative economic impacts
as it would reduce flexibility for hauliers. Keeping the number of days unchanged (as in the preferred option)
would have no negative impact however.

As far as Option P4 (partial or full extension of the regulation to LCVs) is concerned, it would logically lead to
increasing compliance and operating costs for hauliers. According to the Commission, this increase in costs
would range from 8 to 20 % (IA, p.53) depending on whether the extension was full or partial. The IA explains
that partial extension to LCVs presents the advantage of having positive impacts similar to full transpositions,
while reducing additional compliance costs for businesses.

When it comes to social impacts, the Commission assessed impacts on working conditions, as well as impacts on
EU integration/free movement. According to the IA, there is a link between the existence of letterbox companies
and the higher risk of infringement of social legislation and criminality associated with such companies.
Therefore by reducing their numbers through better enforcement of the regulation, it would be possible to
achieve positive social impacts. Another area where positive social impacts can be foreseen (but that currently
remains beyond the scope of this proposal) is the improvement of working conditions for hauliers during
cabotage operations, which is closely linked to the regulation concerning posted workers. The IA states that
Option P3 would have the most positive social impact (IA, p.54). Furthermore, this option is stated to have a
positive impact in terms of free movement in the EU.

The Commission does not explain why environmental impacts were not assessed or whether they were deemed
irrelevant (contrary to the better regulation guideline requirements).

Subsidiarity / proportionality
The legal basis for the proposal is Article 91(1) of the Treaty on the Functioning of the European Union (TFEU).
This article provides the basis for the adoption of EU legislation laying down common rules applicable to
international transport to or from the territory of a Member State or passing across the territory of one or more
Member States. The Commission explains that the current situation is detrimental to the EU as a whole and
could be improved by the EU as a legislator i.e. not by individual Member States. The proposal is deemed
proportionate (IA, p.54) to the problems and 'does not go beyond what is needed to solve them'. The
Commission does however note that the availability of data will be crucial at the monitoring phase, and will help
to assess the proportionality of the (then in force) proposal more effectively. As the report does not sufficiently
elaborate on S.M.A.R.T. operational objectives for the monitoring of the preferred option, it can be expected
that data collection will remain a hurdle, thus making proportionality difficult to assess at a later stage.

No reasoned opinion had been submitted by the national parliaments of the Member States by the deadline of
7 September 2017.

Budgetary or public finance implications
The proposal does not have an impact on the EU budget according to the explanatory memorandum.

SME test / Competitiveness
The report looks specifically at the impacts on small and medium-sized enterprises (SMEs) because 90 % of the
enterprises in this sector are small companies with fewer than 10 employees – small hauliers. According to the
Commission, most options would have 'no more than proportional impact' on SMEs. The IA report notes that the
only measure that would lead to a disproportionally big burden for small hauliers would changing the reference
points for stable establishment. The Commission also envisages significant positive impacts on small companies,
such as precise requirements for newly established small enterprises, the creation of an online platform where
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Member States could publish information regarding their respective rules, and the development of a practical
guide for the interpretation of EU rules. These conclusions appear to be derived from the SME survey that the
Commission organised in preparation for the impact assessment. A total of 17 responses were received from six
Member States. Admittedly, such small number of responses make it difficult to draw any meaningful
conclusions regarding the impacts of the proposed options on SMEs. This survey was complimented by several
additional small-scale consultations, e.g. an interview with a representative of SMEs in the haulage sector, three
direct interviews with SMEs from three different Member States. On this basis a simple SME test was conducted
(Annex 6, p.52). It is therefore regrettable that the Commission did not strive to collect more comprehensive and
representative data for a more nuanced and informed SME test.

As far as competitiveness is concerned, the Commission explains that the options are expected to affect the level
of competition in the road haulage market. According to the IA, there is little transparency in this sector owing
to the absence of rules for licensing and other requirements. Therefore, by increasing transparency, the quality
of competition on the market will improve. The IA does not provide any quantitative assessment to support this
assumption.

Simplification and other regulatory implications
It is expected that the regulatory implications will be a move towards simplification, as the proposal aims to
reduce the regulatory burden for companies and facilitate several procedures involving transport documents. At
the same time enforcement costs for national authorities are expected to increase slightly.

Quality of data, research and analysis
The IA report states that the impacts (economic and social) are assessed quantitatively 'at a level of detail
consistent with the available data' (IA Annex 4, p.21). The Commission asked an external consultant (Ricardo
et al) to develop a 'support study' that fed into the final impact assessment.5 As the ex post evaluation of the
existing regulation was carried out by the same consultant, it might be assumed that the content of the support
study was closely linked to the results of the ex-post evaluation.

The report lists other sources of data including the Commission's Report on the State of the Union Road
Transport Market adopted in April 2014, the European Parliament's study on development of EU road cabotage,
and Member State reports on the activities of the competent authorities under the current regulation. The
problem of getting reliable data (e.g. on the actual number of letterbox companies and illegal cabotage) is noted
throughout the report as a factor impeding the formulation of options, proportionality, and an assessment of
impacts. While the lack of data and practical difficulty in obtaining it is understandable, it is something that
needs to be pointed out.

Stakeholder consultation
According to the Commission, the objectives of the public consultations were largely achieved and all relevant
stakeholders groups representing all EU Member States have been consulted and provided their views. The
Commission explains that the open public consultation took place between 15 June and 15 September 2016. The
Commission received 175 contributions including 41 replies from SMEs (haulier and shippers), and 18 replies
from national authorities. In addition, the Commission organised a targeted consultation process which included
three surveys (of SMEs, national authorities and hauliers respectively), telephone interviews with companies,
and various stakeholder seminars and events. Furthermore, several short-term (six-week) surveys were
organised by the external consultant responsible for the support study.

5 Regrettably, the IA does not provide a reference to this study.

https://ec.europa.eu/transport/sites/transport/files/facts-fundings/evaluations/doc/2015-12-ex-post-evaluation-regulations-2009r1071-and-2009r1072.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52014DC0222
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52014DC0222
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/495854/IPOL-TRAN_ET%282013%29495854_EN.pdf
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When it comes to the responses of the stakeholders to the proposed options, only 56 % agreed with the
proposed measure to review the criteria for establishing a transport company while 34 % did not agree to that
measure at all. Moreover, with regard to the proposed measure to review cabotage rules, 27 % of respondents
agreed with the measure, whilst 30 % disagreed. The IA includes the mandatory annex on stakeholder
consultations (Annex 2, p. 5). It is not always clear how the stakeholders' views were included in the assessment
of impacts and comparison of options.

Monitoring and evaluation
The monitoring framework provided for in the IA relies on two benchmarks – the level of use of electronic
documentation and smart tachographs, and the level of use of LCVs in domestic and international transport. The
use of electronic documentation and tachographs is stated as important in terms of measuring the actual impact
of the proposed measure on cost savings for operators. As for the second benchmark, the IA mentions that
measuring the level of use of LCVs aids understanding of whether this measure corresponds to the market
trends and vice versa. According to the IA, the monitoring will be done through a combination of national data
gathering and a specialised study to be contracted by the Commission. It should begin immediately after the
entry into force of the proposed regulation and the first evaluation could be performed as early as 2025. The IA
provides a short list of seven indicators (including percentage of illegal cabotage operations, percentage of illegal
letterbox companies and reduction in costs for businesses to comply with the regulations). Given that the same
data proved very difficult to collect in preparation for this impact assessment, it is reasonable to ask what
additional measures could be put in place in order to avoid the same problem at the monitoring stage should the
proposal come to force.

Commission Regulatory Scrutiny Board
The IA report received a 'positive with reservations' overall opinion of the Regulatory Scrutiny Board. In its
opinion issued on 29 March 2017 the Board advised the DG responsible for the IA – DG MOVE – to provide more
evidence for the argument that the problem posed by illegal cabotage and letterbox companies did warrant new
policy measures. In addition, the Board raised questions regarding the policy options outlined in the report, in
particular regarding the preferred option and how it was chosen. The Board also saw the need for a more
nuanced analysis of impacts.

The IA presents a detailed list of revisions in Annex 1, pp. 2-3 of the report. In particular, the final IA report
includes a series of indicators for the monitoring exercise and further explains the policy measures. When it
comes to the general comment of the RSB regarding the scale of the problem and justification for new
legislation, the Commission explains that it added additional quantitative and qualitative data regarding the
impacts of letterbox companies, illegal cabotage, and other aspects. It should be pointed out that these
estimates can be considered to be rough estimates at best and that the Commission admits that these figures
are not the best indicators to estimate the scale of the problem.
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Coherence between the Commission's legislative proposal and the IA
The legislative proposal generally follows the recommendations expressed in the IA as it is based on the
preferred option.

Conclusions
This IA clearly presents the analysis underlying the Commission's proposal aimed at promoting and improving
the single market for road transport. The policy options appear to reflect the specific objectives of eliminating
disparities between Member States and improving the enforcement of rules, in particular concerning letterbox
companies and illegal cabotage. The small quantity of comprehensive and reliable data regarding the number
and scope of letterbox companies and illegal cabotage activities rendered the problem section of the impact
assessment somewhat less convincing. Secondly, the relatively low number of responses and, more importantly,
the significant disparity in opinions, reflect the sensitivity of this issue for stakeholders. In this regard, the
Commission could have striven to secure a greater number of responses and wider involvement of the relevant
stakeholders, in particular the representatives of SMEs given the proposal's impact on them. Finally, it is not
always apparent how the options for cabotage operation (the difference between the four- and seven-day
limitations) were formulated given that the data on cabotage activities is very limited. All in all, it appears that
the IA would have benefited considerably from more extensive and varied research, and from analysis that
would show the scale of the problem more effectively and explain the need for legislative action in greater
detail.

This note, prepared by the Ex-Ante Impact Assessment Unit for the European Parliament's Committee on Transport and
Tourism (TRAN), analyses whether the principal criteria laid down in the Commission's own Better Regulation Guidelines, as
well as additional factors identified by the Parliament in its Impact Assessment Handbook, appear to be met by the IA. It does
not attempt to deal with the substance of the proposal. It is drafted for informational and background purposes to assist the
relevant parliamentary committee(s) and Members more widely in their work.

To contact the Ex-Ante Impact Assessment Unit, please e-mail: EPRS-ImpactAssessment@europarl.europa.eu
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