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Introduction

Since the entry into force of the 1997 Treaty of Amsterdam, the EU offers its citizens an area of freedom,
security and justice (AFSJ). In this area, the free movement of persons should be ensured in conjunction with
appropriate measures with respect to external border controls, asylum and migration, as well as the
prevention and combating of crime. Since then, the Union has adopted its own Charter of Fundamental
Rights, and the European Parliament has been fully engaged in shaping the AFSJ as a co-legislator. Two
decades later, however, the Union and its Member States still face major challenges in delivering this
objective. Problems have been identified in upholding democracy, the rule of law and fundamental rights,
ensuring a high level of security (notably in the fight against corruption, organised crime and terrorism),
protecting external borders, guaranteeing the right to asylum and developing a common migration policy.
Surveys show that citizens expect the EU and its Member States to deliver in these areas, notably in the area
of migration and the fight against terrorism and fraud.

In October 2016, the Parliament's Civil Liberties, Justice and Home Affairs (LIBE) Committee requested the
European Parliamentary Research Service (EPRS) to produce a 'Cost of Non-Europe Report' on the AFSJ. This
paper contains an overview of the existing gaps and barriers in the main policy areas covered by the AFSJ,
and assesses their economic impacts as well as impacts at individual level on fundamental rights and
freedoms.! It also assesses options for action at EU level that could address those gaps and barriers, together
with an estimation of their potential cost and benefits.

Exploring the untapped potential of the area of freedom, security and justice

The intermediate results of the research conducted by EPRS show that the gaps and barriers in EU
cooperation and action in the various areas covered by the AFSJ are interlinked. Free movement within the
Schengen area has been undermined by the EU's inability to respond properly to the refugee crisis. Effectively
fighting corruption is illusory in a state in which the rule of law is not respected. Similarly, lack of action
against discrimination and racism, and maltreatment in prison, undermine efforts in the fight against crime
and terrorism. More EU cooperation and action to complete the AFSJ is essential to allow individuals to fully
enjoy their fundamental rights and improve their material and immaterial well-being, thereby enhancing
their trust in the EU based on its ability to deliver concrete benefits in their daily lives. Further cooperation
and action will also make EU societies more secure, free and prosperous through the pooling of resources
and boosting of economic growth.

1 C. Moraes, A Europe of Costs and Values in the Criminal Justice Area in: EUCRIM 2016/2, p. 87-89.

EPRS | European Parliamentary Research Service
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The section below presents an initial overview of the identified gaps and barriers, their impacts, and options
for action at EU level to address them. For analytical purposes, the AFSJ has been subdivided in the following
areas of investigation:

Free movement within Schengen

Border control and visa policy

Asylum

Legal migration

Fight against organised crime and corruption
Fight against terrorism

Equality and combatting racism and xenophobia
Procedural rights and detention conditions
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The Schengen Agreements, incorporated by the Treaty of Amsterdam, are a central tool in enabling the free
movement of people throughout the European continent, allowing them to move freely across the borders
of participating states. Schengen is clearly one of the major achievements of European integration. It is a
crucial part of the wider aim of the European Union to establish an AFS]J.

Though the migration and refugee crisis was not caused by deficiencies in the Schengen governance
framework, the unprecedented patterns of movement into the EU over the last few years have exposed
serious deficiencies in external border control, migration and common European asylum policies. These
deficiencies, together with internal security concerns, have led several Schengen states to reintroduce
temporary internal border controls focused on certain border crossings, seeking to justify their action with
reference to the provisions of the Schengen Borders Code.

On 4 March 2016, the Commission adopted the communication 'Back to Schengen — A Roadmap', which
includes specific steps to return order to the management of the EU's external and internal borders. The
communication envisaged measures to:

secure the protection of the external borders, notably through the adoption of the European

Border and Coast Guard;

provide immediate support for Greece; and

initiate a more coherent approach to the management of temporary limitations to free movement.

In May 2017, the Commission considered that the conditions allowing for a return to a normally functioning
Schengen area were not yet entirely fulfilled. In response, the Council allowed five Schengen states (Austria,
Denmark, Germany, Norway and Sweden) to maintain internal border controls until November 2017. In
September 2017, the Commission concluded that the irregular movement of migrants to the EU and
secondary movements had significantly decreased, although recent terrorist attacks had put further strain
on the Schengen area. To preserve the exceptional nature of border controls within the Schengen Area, the
Commission proposed an amendment to the Schengen Borders Code that would allow EU states to prolong
checks for up to a maximum of three years, while strengthening oversight and procedural demands.

EPRS has produced two reports on the cost of non-Schengen, addressing the impact on the single market and
in the area of justice and home affairs. As regards the single market, it is estimated that indefinite suspension
of the whole Schengen Area would cost 0.06-0.14 per cent of EU GDP, around €100 billion to €230 billion
over 10 years. These costs would originate from time delay costs for commuters and tourists, time delay
costs for road freight, and changes in expectations in capital markets, affecting bond yields and currencies in
the Schengen states.
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As for the impact in the area of justice and home affairs, the costs linked to the reintroduction of border
controls could range between €0.05 billion and €20 billion in one-off costs and €2 billion to €4 billion in
annual operating costs — the exact figure would depend on their scope and duration.

As regards the offences investigated by the Cost of Non-Europe Report, it finds that, the abolition of border
controls in the light of Schengen has not led to higher crime rates. The report also concludes that the 2007
Schengen enlargement has not increased the perception of insecurity among the EU public. On the contrary,
citizens' trust in each other and towards public institutions seems to have increased. It is important to note
that the abolition of border controls has been accompanied by measures to facilitate cross-border police and
judicial cooperation, which resulted for instance in an increase in illicit drug seizures. The societal benefits of
this cooperation could be reversed by a return to permanent border controls between Schengen states.

What seems to have undermined public trust in the EU is not the existence of the Schengen Area, but rather
its failure to act effectively to address the deficiencies exposed by the refugee crisis. More concerted action
and cooperation at EU level in the area of border control and visa policy, migration, and the fight against
organised crime and terrorism is therefore necessary to return to a fully functioning Schengen Area, whilst
taking into account fundamental rights and freedoms.
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Since no checks are carried out at the borders between Schengen states, EU Member States have decided to
join forces to attain the dual objective of improving security through more efficient external border controls,
while facilitating the access of those having a legitimate interest in entering EU territory. The Schengen
Borders Code provides EU Member States with a single set of common rules that govern external border
checks on persons, entry requirements and duration of stay in the Schengen Area. By harmonising these
rules, the EU seeks to render them more efficient, whilst increasing their transparency. Similarly, through the
Visa Code, EU Member States have harmonised conditions and procedures for issuing short-stay visas (i.e.
visas for stays that do not exceed three months). Through Visa Facilitation Agreements, the EU aims at
achieving full visa reciprocity with the non-EU countries whose nationals are exempt from the visa
requirement. Thus, EU citizens would also not need a visa for travelling to these non-EU countries. These
agreements are linked to Readmission Agreements, which establish the procedures for the return to the EU
or to the partner non-EU country of persons (own and third-country nationals or stateless persons) in an
irregular situation.

Central databases have been established for purposes including migration and border management: the
Schengen Information System (SIS), the Visa Information System (VIS) and Eurodac, to identify asylum-
seekers. They are managed by the Agency for the operational management of large-scale IT systems in the
area of freedom, security and justice (EU-LISA). There are therefore a number of information systems at EU
level that provide border guards and police officers with relevant information on persons travelling into the
EU. However, there is a need to maximise the benefits of these existing information systems. Their
interoperability is part of this discussion. In addition, it is necessary to develop new and complementary
actions to address gaps in data management for border controls of specific categories of travellers, such as
third-country nationals holding a long-term visa or third-country nationals who are exempt from holding a
visa. The European Border and Coast Guard has been established, but, as mentioned above, addressing
vulnerabilities in key areas such as rapid reaction and deployment could ensure it will be fully operational
earlier.

The current gaps and barriers in the EU's border control and visa policies may have impacts on the public
resources of the Member States, including costs due to the lack of cooperation and coordination of activities
at EU level, such as joint operations and operational structures. Closing these gaps and barriers also directly
impact the protection of fundamental rights and freedoms as, inter alia pointed out by studies commissioned
by the European Parliament, the Fundamental Rights Agency and the EU Data Protection Supervisor, as well
as failing to meet citizens' expectations.
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Both the refugee crisis and recent terrorist attacks have led to a further Europeanisation of external border
management, including the introduction of mandatory checks on EU citizens entering or exiting the Schengen
Area. On April 2016, the Commission adopted a proposal for the establishment of an Entry/Exit System, a
database to record the time and place of entry and the length of authorised stay, and a proposed amendment
to the Schengen Borders Code to integrate the technical changes needed to establish the Entry/Exit System.
Furthermore, in November 2016, the European Commission adopted a proposal to establish a European
Travel Information and Authorisation System (ETIAS) to strengthen security checks on visa-free travellers.
The ETIAS should determine the eligibility of all visa-exempt third-country nationals to enter the Schengen
Area, and whether such travel poses a security or migration risk. A first-reading agreement on the Entry-Exit
System was adopted in plenary on 25 October 2017. The LIBE committee adopted its mandate for
negotiations with the Council on the ETIAS proposal in October.
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The right to asylum is recognised as a fundamental human right under both international and European legal
instruments, notably the 1951 Geneva Convention and Article 18 of the Charter of Fundamental Rights of the
EU respectively. The EU aims at establishing a Common European Asylum System (CEAS), which covers rules
in relation to:

The allocation of responsibility for examining asylum applications (Dublin Regulation);
A European system for the comparison of fingerprints of asylum applicants (Eurodac);
Reception conditions for asylum-seekers;

Asylum procedures; and

Qualification for international protection.

In addition, rules have been established regarding the possibility to offer temporary protection and an agency
was founded to enhance practical cooperation among Member States on asylum-related matters and to
assist Member States in implementing their obligations under the common European asylum system.
Refugees residing in the Union need to be able to start their life in their host societies as soon as possible,
including through access to education, training, the labour market and family reunification. Those not eligible
for protection in the Union should be returned safely, based on the before mentioned readmission
agreements with third countries in compliance with the Union's fundamental rights obligations.

The current CEAS places a disproportionate responsibility on certain Member States and is thus unfair. This
creates practical and legal hurdles for applicants and creates incentives for irregular entry and secondary
movement. As revealed by the refugee crisis, the Dublin Regulation was not designed to ensure sustainable
sharing of responsibility for asylum applicants across the EU, particularly at times of high migratory influx.
Currently, asylum-seekers experience different treatment in terms of the length of asylum procedures and
reception conditions. Despite common qualification criteria, recognition rates vary widely between Member
States? and there is no mutual recognition of positive asylum decisions. There is also a lack of convergence
as regards the decision to grant either refugee status or subsidiary protection. Finally, there are issues with
the implementation of the current rules, in part due to capacity problems.3

The gaps and barriers in the CEAS directly impact the protection of migrants' fundamental rights and
freedoms, as evidenced by court rulings, including by the European Court of Human Rights and the European
Court of Justice, reports from the Fundamental Rights Agency, academic contributions,* and contributions

2 COM(2016) 197, mentions (p. 5, in footnote 14), that the recognition rates for asylum seekers from Afghanistan varied
from almost 100 % in Italy to 5.88 % in Bulgaria.

3 European Parliament resolution of 12 April 2016 on the situation in the Mediterranean and the need for a holistic EU
approach to migration, P8 TA-PROV(2016)0102.

4 For an overview of relevant studies and briefings on the topic, see Migration and asylum: a challenge for Europe,
Policy Departments for External Relations and for Citizens' Rights and Constitutional Affairs, European Parliament,
2015; European Parliamentary Research Service Blog on the EU's refugee crisis.
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from NGOs such as the European Council on Refugees and Exiles (ECRE) and Amnesty International. The
European Parliament Eurobarometer has highlighted citizens' support for common European asylum and
migration policies. This support might however dissipate if the EU and its Member States do not find sufficient
answers to the challenges posed.

Implementing the CEAS also has considerable impacts on the public resources of Member States, notably
those at the Union's external borders with the dual obligation to protect borders while at the same time
ensuring that the right to international protection is guaranteed. These countries must promptly register and
fingerprint all arriving migrants, which requires considerable administrative resources. Significant costs for
the reception and integration of asylum-seekers and refugees are also borne by the Member States
responsible for examining the asylum application, although those may be offset in the medium to long term
in case migrants are able to (re) build their lives successfully in their host society. As regards those migrants
who do not qualify or apply for international protection, the cost of their return is also largely borne by the
host Member States, although some funding is available from the EU budget and assistance provided through
joint return operations involving the European Border and Coast Guard. One should also take into account
the costs due to the lack of cooperation and coordination of activities at EU level. Enhancing the CEAS could
lead to synergies that reduce the costs borne by individual Member States at present.

On 4 May 2016, the Commission presented a legislative package aimed at reforming the Common European
Asylum System (CEAS), through the reform of the Dublin Regulation, the creation of an EU Agency for Asylum
and reinforcement of Eurodac. This package was complemented on 13 July 2016 with the publication of three
further proposals: to replace the Asylum Procedures and Qualification Directives with directly applicable
regulations and to reform the Reception Conditions Directive. At present, these proposals are being discussed
in the European Parliament and the Council. However, beyond these short and medium-term measures, long-
term strategies and options could be envisaged to address challenges and to achieve a truly common and
fully functioning CEAS, based on the principle of solidarity.
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Developing legal pathways for migration will provide options for individuals currently not considering moving
to the EU or seeking to do so through irregular means. In 2001, the European Commission submitted a
proposal covering conditions of entry and residence for all third-country nationals for the purpose of
employment, which however was not supported in Council. Consequently, the EU has adopted several
'sectoral' directives relating to third-country nationals' admission and residence in an EU Member State. The
directives cover different categories of third-country nationals (personal scope) and regulate different stages
of the migration process:

Admission and residence of family members of third-country nationals legally residing in EU Member
States;

Allowing third-country nationals who have legally and continuously resided in a Member State for
five years to obtain an 'EU long-term resident' status and associated rights;

Admission and residence of highly skilled third-country workers, and their families;

EU rules for a single application/permit and equal treatment provisions for third-country workers;
Admission and stay of third-country nationals admitted temporarily to carry out seasonal work;
Admission and stay of third-country workers, and their families, employed outside of the EU by a
group of undertakings posted to a subsidiary in an EU Member State for a maximum of three years;
and

Entry and residence of third-country nationals for the purposes of research, studies, training,
voluntary service, and pupil exchange schemes or educational projects and au pairing.

Notwithstanding the existing legal framework, a number of significant structural weaknesses and
shortcomings in the design and implementation of European migration policy remain. Third-country
nationals enjoy different treatment depending, for example, on their status as a worker or as a family
member. A number of the migration directives are not applicable to Denmark, Ireland and the
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United Kingdom. Furthermore, the flexibility granted to the Member States in transposing obligations, has
led to a considerable fragmentation of rules at national level. Moreover, the conditions for intra-EU mobility
of third-country nationals legally resident in the Member States is not regulated in a coherent way, thereby
not offering them full access to the EU labour market. Third country migrants are also at risk of labour
exploitation. Generally, a permit linked to a specific employer and position puts the third country national in
a vulnerable position. In addition, studies from the EU Fundamental Rights Agency report widespread hate
crimes against migrants. Together with the discriminatory practices mentioned above, this could be a
deterrent for certain third-country nationals who consider migrating to the EU.

The differential treatment between various categories of third-country nationals might contravene a number
of international and European human rights standards and international l[abour law. Third-country nationals
are also impacted by the restrictions on intra-EU mobility and exposure to labour exploitation. The gaps in
labour market integration policies may lead to identity loss and more general integration problems. More
specifically, without European laws, labour-market integration might indeed be problematic because of
potential discrimination against non-European immigrants. This discrimination can compromise immigrants'
labour-market performance.

The fragmented national policies in the area of legal migration also undermine the EU's ability to attract
workers to address shortages in particular sectors or occupations in the EU labour market, to address
demographic changes (ageing), and to boost innovation and growth. These costs also represent a lack of
effectiveness, efficiency, and synergies in current Member State policies in the area of legal migration.
Empirical evidence shows that countries able to facilitate fast labour market access experience a positive
contribution from immigrants to state finances, particularly in the long run. In this regard, OECD studies show
that migrants can become net contributors to the public coffer. The majority of immigrants arrive as young
adults. As a result, their taxes and social security contributions could generally exceed the consumption of
public goods and services. However, this result depends on immigrants' labour market access, employment
rate and their labour market performance. These factors are intrinsically linked with the measures Member
States take in these areas.

A number of options for action and cooperation at EU level, addressing the gaps and barriers identified,
include:

Ensuring proper transposition and implementation and enforcement of the current ~ | A tBetarea
of legal migration;

Establishing more coherent rules governing the entry and residence for those third-country nationals
seeking employment in the Union, to fill the gaps identified in the Union labour market;

Regulating the entry and residence for all migrant workers in a horizontal instrument; and

Building a comprehensive labour migration policy, which encompasses rules aimed at the better
integration of migrants, family reunification, the prevention of labour exploitation, discrimination
and measures to address racist and xenophobic attitudes and violence.
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As mentioned, free movement within the Schengen area requires enhanced police and judicial cooperation
in the fight against crime and terrorism. Organised crime groups attempt to regulate and control the
production and distribution of a given commaodity or service unlawfully. In so doing, their aim is to bend the
rules in their favour by corrupting officials. Corruption undermines the rule of law, which in turn provides
more opportunities for organised criminals to expand their control over the legal economy and political life
or even to take over governance tasks in regions and communities. Organised crime and corruption are in a
mutually reinforcing relationship and thus need to be tackled together.

An EPRS study on the Cost of Non-Europe in the area of organised crime and corruption estimates corruption
costs the European economy between €218 and €282 billion annually. This figure is based on a scenario that
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divides Member States into four different groups with similar institutional characteristics and levels of
corruption. The scenario analyses how much countries lose relatively in economic terms by failing to reach
the level of the best performer within the corresponding peer group. lllicit markets have been estimated to
represent a value of around €110 billion. Organised crime and corruption also entail significant social and
political costs. Corruption is associated with more unequal societies, higher levels of organised crime, weaker
rule of law, reduced voter turnout in national parliamentary elections, and lower trust in the EU institutions.

Combatting organised crime and corruption is a shared competence of the EU and its Member States. A more
effective fight against organised crime and corruption could be achieved by better transposition and
enforcement of international and EU norms, bridging outstanding legislative gaps and improving the policy-
making process and operational cooperation between authorities. Based on a number of quantifiable
building blocks, the cost of non-Europe in the field of organised crime and corruption would amount to at
least €71 billion annually.

In particular, the study highlights that the lack of ratification, transposition, implementation and enforcement
of international and EU norms poses one of the main barriers in the European fight against organised crime
and corruption. This situation could be addressed by establishing a comprehensive evaluation system and by
improving the various existing monitoring mechanisms, such as the reinstatement of and inclusion of the EU
institutions in the (now discontinued) EU anti-corruption report, and EU accession to the Group of States
against Corruption (GRECO).

The study also identifies a number of gaps in the current legal framework, such as the lack of a proper EU
definition of organised crime, the absence of an EU directive addressing corruption in the public sector, the
lack of an EU-wide system of whistle-blower protection and the fact that there is no consolidated framework
for police and judicial cooperation. This could be remedied by (further) approximation of procedures,
definitions and sanctions.

Corruption within EU institutions and fraud affecting the EU budget are investigated by the European Anti-
Fraud Office (OLAF). However, OLAF relies on Member States to initiate prosecutions regarding the use of EU
funds and its referrals lead to very low conviction rates. In some instances, Member States have little interest
in taking cases forward, prioritising less complicated and less politically sensitive cases. The European Public
Prosecutor's Office (EPPO) should address these shortcomings.

EU criminal policy preparation is still very much in the hands of the Member States, which raises issues in
terms of prioritisation, effectiveness, proportionality and accountability. The enhanced role of the European
Parliament and national parliaments should translate into practical and effective involvement in the
development of EU criminal policy. Scientific monitoring of threat assessments could also be improved
further through the establishment of a permanent group of academic experts on criminal law and policing in
Europe. In addition, EU criminal policy needs to establish a clear link with crime prevention, economic, social,
employment, and education policies.

Furthermore, efforts need to be stepped up to make sure that crime does not pay, by properly implementing
and further improving EU measures and operational cooperation on the tracing, freezing and confiscation of
criminal proceeds. Finally, there is an urgent need to improve the efficiency and quality of justice through
additional training and the allocation of adequate budgetary resources, and for the establishment of a
European professional culture of cooperation.
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Many of the observations made as regards EU action and cooperation in the fight against organised crime
and corruption can be transferred to the area of counterterrorism. In the wake of recent terrorist attacks,
preventing radicalisation, protecting citizens against attacks, assisting the victims, effectively investigating,



http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+WQ+E-2017-004868+0+DOC+XML+V0//EN
https://ec.europa.eu/home-affairs/what-we-do/policies/organized-crime-and-human-trafficking/corruption/anti-corruption-report_en
http://www.coe.int/en/web/greco
http://www.coe.int/en/web/greco
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32008F0841
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2016/2224(INI)&l=en
https://ec.europa.eu/anti-fraud/sites/antifraud/files/docs/body/olaf_report_2014_en.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2F%2FEP%2F%2FTEXT%2BREPORT%2BA8-2017-0290%2B0%2BDOC%2BXML%2BV0%2F%2FEN&language=GA
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2F%2FEP%2F%2FTEXT%2BREPORT%2BA8-2017-0290%2B0%2BDOC%2BXML%2BV0%2F%2FEN&language=GA
http://data.consilium.europa.eu/doc/document/ST-7704-2017-INIT/en/pdf
http://www.europarl.europa.eu/legislative-train/theme-area-of-justice-and-fundamental-rights/file-mutual-recognition-of-freezing-and-confiscation-orders
http://www.coe.int/T/dghl/cooperation/cepej/default_en.asp
http://www.eprs.sso.ep.parl.union.eu/lis/lisrep/09-Briefings/2016/EPRS-Briefing-586582-Expectations-Terrorism-final.pdf

prosecuting the perpetrators and upholding the values of democracy and freedom, remain among the key
concerns of EU citizens. Adopted and forthcoming Union actions to prevent, protect, pursue and respond to
terrorism are part of the European Agenda on Security. They also aim at achieving an effective and
sustainable Security Union. These actions include supporting national measures and exchanging best
practices to combat radicalisation and recruitment, measures to strengthen the fight against terrorist
financing and measures to control the acquisition and possession of weapons and explosives, as well as
measures aimed at enhancing security at the Union's external borders (as discussed above). The EU also plays
its part in strengthening investigations and prosecutions of terrorist offences by supporting operational
cooperation between national law enforcement agencies through EU tools, agencies and databases, as well
as harmonising terrorism-related provisions of criminal law and procedural rights of victims of terrorism and
their families. In all these areas, the EU actively cooperates with third countries and international
organisations.

A number of gaps and barriers in EU cooperation and action in the fight against terrorism can however be
identified. First, there is a lack of evidence-based policy and law making. Without these one cannot know
whether EU action and cooperation was or might be effective and proportionate in fighting terrorism. In
particular, the implementation of EU measures and action in this area lacks a comprehensive assessment. At
the same time, there are gaps in democratic accountability and judicial oversight regarding operational
counterterrorism cooperation at EU level. Second, there are shortcomings in operational cooperation
between national law enforcement authorities as regards information exchange through various EU
databases. Many EU Member States are still unwilling to share information, even though some
improvements in this regard can be observed. There also is a lack of awareness and missed opportunities by
national authorities in terms of use of EU cooperation tools and use of support and coordination possibilities
by Europol and Eurojust. Furthermore, Member States' and EU action to prevent radicalisation and
recruitment to terrorism needs further improvement to ensure coherence, effectiveness and efficiency.
Third, there are outstanding operational and legal challenges to criminal justice in cyberspace, related to
jurisdiction issues, the tracking of terrorist financing, the collection of electronic evidence and the misuse of
encrypted communications.

In this field, beyond the human cost (deaths and injuries) the impacts on both victims and (potential) suspects
can be assessed at individual level in terms of protecting their fundamental rights and freedoms. Besides,
one may estimate the impact on life satisfaction, trust (in public and EU authorities), and the feeling of
security in general. The economic impact of terrorism is the subject of various articles and studies. Beyond
the material damage, impacts of terrorism at societal level may be measured in terms of the impact on
economic growth (including investment, public expenditure, consumption and trade). Various studies and
briefings have also covered the estimated costs of EU counterterrorism measures and counterterrorism
funding in the EU budget. A number of these elements will be integrated in a forthcoming 'Report on the
Cost of Non-Europe in the Fight against Terrorism'.

A number of options for action and cooperation at EU level to address the gaps and barriers may be identified.
First, one should strive towards a more comprehensive and continuous assessment of the implementation
of EU measures and action in the fight against terrorism taking into account all relevant better regulation
criteria including fundamental rights. Proposals for further EU legislation and action should be based on
proper threat and impact assessments. Furthermore, the joint oversight of justice and home affairs agencies
by the European Parliament and national parliaments should be strengthened. Second, as mentioned
previously, information exchange between law enforcement authorities should be further facilitated. In
addition, the training and exchanges between law enforcement officials should be enhanced. Member States
should make full use of EU capacities to prevent radicalisation and recruitment to terrorism as well as de-
radicalisation, including in prisons, notably through better coordination and (EU) funding. This should go
hand-in-hand with further combatting racism and xenophobia, hate speech and online terrorist propaganda,
including the promotion of counter-narratives and the detection and removal of illegal content, in line with
fundamental rights and freedoms. Third, more systematic, or even mandatory and structured exchange of
information between law enforcement authorities and intelligence services should be achieved in tandem
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with a further strengthening of the fight against terrorist financing. In the long run, genuine intelligence,
investigative and prosecution capacities at EU level might be considered.
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One in five respondents to a 2015 Eurobarometer survey reported having been discriminated within the
previous 12 months. The Union has acted in a number of areas related to equality and the fight against racism
and xenophobia. Equality is one of the fundamental values on which the European Union is founded. This is
reflected in the Treaties and Charter of Fundamental Rights of the European Union, as well as international
agreements. These instruments prohibit discrimination on the grounds of sex, racial or ethnic origin, religion
or belief, disability, age or sexual orientation, with limited exceptions in justified cases.

The most important EU measures in this area are the:

Racial Equality Directive;

Employment Equality Directive;

The Gender Equality Directive (within employment);

Directive on gender equal access to goods and services;

Directive for equal treatment of men and women in self-employed activities.

With regard to racism and xenophobia, the main EU instrument is the Framework Decision on combating
certain forms and expressions of racism and xenophobia by means of criminal law. This framework decision
harmonises criminal definitions and sanctions. In 2016, the European Commission furthermore launched the
High Level Group on combating racism, xenophobia and other forms of intolerance to step up cooperation
and coordination and to better prevent and combat hate crime and hate speech on the ground.

However, as highlighted by many studies and official EU documents, there are still significant gaps and
barriers to equal treatment as well as adequate prevention, prosecution and compensation of hate crimes
within the European Union. An non-exhaustive list includes the Commission implementation report on the
application of the Race and Employment Equality Directives, the EP implementation assessments on the
Employment and Gender Equality Directives within employment and as regards Access to Goods and
Services, reports by the EU Fundamental Rights Agency, the European Institute for Gender Equality, the
European Parliament, including EPRS, academic, and NGO publications.

In EU equality legislation these gaps and barriers consist of:

Minimum harmonisation allowing differences in Member States approaches to antidiscrimination
policy to continue;

At times unduly wide (interpretation of) exception clauses;

Lack of awareness of rights and obligations among the general public;

Lack of training and enforcement, including a lack of access to justice;

Lack of data collection.

Furthermore, EU equality legislation does not currently prohibit discrimination in all areas of life based on
disability, age or sexual orientation. A 2008 proposal for a Council Directive on implementing the principle of
equal treatment between persons irrespective of religion or belief, disability, age or sexual orientation is still
blocked in Council (horizontal anti-discrimination directive), although discussions continue. In 2009, the
European Parliament adopted its legislative resolution, while in 2014 EPRS produced a Complementary
Impact Assessment, at the request of the LIBE Committee. In 2015, the European Parliament reiterated its
call on the Council to adopt its position on the proposal as soon as possible and encouraged the Commission
to make concrete progress on the anti-discrimination agenda.

The Commission issued an implementation report on the Framework Decision on Racism and Xenophobia in
2014, in which it concluded that a number of Member States had not fully and/or correctly transposed all
the provisions of the Framework Decision. On the other hand, when implementing the Framework Decision,
some Member States extended the protection granted to victims of discrimination based on other grounds,
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http://bookshop.europa.eu/en/implementing-the-principle-of-equal-treatment-between-persons-irrespective-of-religion-or-belief-disability-age-or-sexual-orientation-pbBA0213294/downloads/BA-02-13-294-EN-N/BA0213294ENN_002.pdf?FileName=BA0213294ENN_002.pdf&SKU=BA0213294ENN_PDF&CatalogueNumber=BA-02-13-294-EN-N
http://bookshop.europa.eu/en/implementing-the-principle-of-equal-treatment-between-persons-irrespective-of-religion-or-belief-disability-age-or-sexual-orientation-pbBA0213294/downloads/BA-02-13-294-EN-N/BA0213294ENN_002.pdf?FileName=BA0213294ENN_002.pdf&SKU=BA0213294ENN_PDF&CatalogueNumber=BA-02-13-294-EN-N
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P8-TA-2016-0409
http://ec.europa.eu/justice/fundamental-rights/files/com_2014_27_en.pdf

such as sexual orientation or gender identity. In its resolution on the situation of fundamental rights in the
European Union in 2015, the European Parliament called on Member States to fully implement both the
Framework Decision and Directive 2012/29/EU on victims of crime.

Again, the impact of the gaps and barriers in policy on equality and the fight against racism and xenophobia
can be estimated in terms of both impacts on individuals, due to inadequate protection of their fundamental
rights and freedoms, and economic impacts on Member States. The forthcoming report on the cost of non-
Europe in the area of equality and the fight against racism and xenophobia explains the impact of existing
protection gaps on victims' rights, educational achievement, earnings, housing conditions, the risk of physical
assault, and health and pension entitlements. This supporting analysis estimates the economic impact of a
number of horizontal gaps, which can largely be ascribed to a lack of protection against discrimination on
certain grounds outside employment, barriers to effective national implementation of the equality directives,
and barriers to access to justice for victims of discrimination. It also estimates the economic impact of the
gaps specific to certain grounds for discrimination. A large proportion of this amount would be due to the
gender pay gap and violence against women, and barriers to enjoyment of the right to independent living for
people with disabilities, which have already been extensively researched. For other grounds (race and
ethnicity, religion or belief, sexual orientation and age), whilst fewer data are available, certain impacts on
individual grounds might also apply to others, and would certainly apply in the case of discrimination on
multiple grounds. The exact figures still need to be confirmed. To arrive at a calculation of the cost of non-
Europe, further consideration will need to be given to the question of which parts of these impacts are due
to a lack in EU cooperation and action. The costs of potential EU action will also need to be factored in.

Options for action at EU level that could address the gaps and barriers identified include:

EU accession to the ECHR;

A specific EU mechanism on the state of democracy, the rule of law and fundamental rights in the
Member States;

Better implementation of existing EU equality legislation;

Amending and expanding existing EU equality legislation to limit exception clauses and extend
protections based on disability, age or sexual orientation;

Better implementation of the Framework Decision on Racism and Xenophobia;

Amending the Framework Decision on Racism and Xenophobia, extending the protection granted to
victims of discrimination based on grounds currently not covered explicitly, such as sexual orientation
or gender identity;

Wider actions supporting equality and the fight against racism and xenophobia, such as information
campaigns and training programmes for law enforcement and judicial authorities.

UKm® - | £E8¥% 2 %F2~£-(2 &€ §2 8- -+

Despite current EU action and cooperation, rights of suspected and accused persons and detention
conditions in EU Member States still fail to comply with international and EU standards. Judicial cooperation
within the EU is not adapted to this reality, thus leaving fundamental rights and efficiency gaps. EU legislation
on suspects' rights is limited to setting common minimum standards. Even so, there are already indications
of implementation gaps concerning key fair trial rights, such as the right to interpretation, translation,
information and legal assistance during questioning by the police. Furthermore, certain areas have not been
comprehensively addressed, such as pre-trial detention, which in too many cases is not only imposed as a
last resort. Alternatives to detention, such as supervision measures, are under-used. As a result, on average
20 % of prisoners in the EU are pre-trial detainees. This excessive number of pre-trial detainees is one of the
main factors leading to prison overcrowding in a number of EU Member States.

Individuals may suffer inappropriate treatment at all stages of the criminal proceedings (questioning,
prosecution and sentencing). This could lead to an increase in legal costs, detrimental effects on employment,
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education, private and family life, as well as immaterial impacts on the individual's mental and psychological
health. Detention may expose the individual to maltreatment and violence, with a particular impact on
vulnerable groups. As explained in the forthcoming report on the cost of non-Europe in the area of procedural
rights and detention conditions, based on the average cost per detainee, cost of facilities and compensation
paid to individuals, as well as costs related to average income and property loss, pre-trial detention has an
economic cost of approximately €1 600 billion per year for EU Member States. It is estimated that, depending
on the calculation method, this amount could be reduced by either €162 million (reduction of average length
of time spent in detention, and of the level of individuals in pre-trial detention at any given point in time, to
the EU average) or €707 million (number of individuals held in pre-trial detention is reduced in each Member
State by the average proportion of people on trial who are acquitted in a given country), per year spent on
'excessive' pre-trial detention. Overcrowded prisons have a detrimental effect on the physical and mental
health of prisoners as well as increasing their suicide rates. It also undermines prisoners' rehabilitation
prospects, including attempts to prevent their radicalisation in the fight against terrorism.

Options for action and cooperation at EU level that could address the gaps and barriers in the protection of
the rights of individuals in criminal proceedings and detainees include: improving compliance with
international obligations; monitoring democracy and the rule of law within the Union; enhancing efforts to
ensure proper implementation of EU legislation; reviewing existing EU legislation to ensure better
fundamental rights compliance and enacting new EU legislation, as well as taking further common action,
notably as regards pre-trial detention and detention conditions.

Further action and cooperation at EU level would lead to better compliance with EU values and rights,
delivering on the promises made to EU citizens in the criminal justice area, more mutual trust between
judicial authorities based on respect for fundamental rights, and cost savings for the Member States.

To contact the European Added Value Unit, please e-mail: EPRS-EuropeanAddedValue@ep.europa.eu

Manuscript completed in October 2017. Brussels © European Union, 2017.
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ANNEX: The cost of non-Europe in the area of freedom, security and justice

Policy area

Individual rights impacts

Economic impacts

Free movement within
Schengen

- Barriers to free movement of EU
citizens

- Loss of trust in public institutions
and the EU

- Time delays: €100 to €230 billion over
a period of 10 years

- Infrastructure and officers: up to

€20 billion in one-off costs + €2 to

€4 billion annually

Border control & visa
policy

- Fundamental rights and freedomes,
including data protection and privacy

- Public resources of the Member
States, including costs due to the lack of
cooperation and coordination of
activities at EU level

Asylum

- Right to asylum

- Loss of trust in public institutions
and the EU

- Fundamental rights

- Public resources of the Member
States, particularly at external borders
- Integration costs

- Costs of return

Legal migration

- Possible contravention of a number
of international and European
human rights standards and
international labour law.

- Integration problems

- Undermine the EU's ability to attract
workers to address shortages in
particular sectors or occupations in the
EU labour market, to address
demographic changes (ageing), and to
boost innovation and growth

Fight against organised
crime and corruption

- Unequal societies, higher levels of
organised crime, weaker rule of law,
reduced voter turnout in national
parliamentary elections and lower
trust in the EU institutions

- Organised crime: €110 billion (size of
illegal market)

- Corruption between €218 and

€282 billion annually

Fight against terrorism

- Individual level impacts on victims
and their families, potential suspects
and impact on life satisfaction

- Trust (in national and EU
authorities) and increased security in
general.

- Material damage impacts of terrorism
- Impact on economic growth (including
investment, public expenditure
consumption and trade).

Equality and
combatting racism and
xenophobia

- Victims' rights, educational
achievement, earnings, housing
conditions, risk of physical assault,
health and pension entitlements

- Horizontal gaps (notably lack of
protection outside employment)

- Grounds-specific gaps (notably gender
pay gap and disability)

Procedural rights and
detention conditions

- Increased legal costs

- Detrimental effects on
employment, education, private and
family life

- Immaterial impacts on the
individual's mental and psychological
health

- Overcrowded prisons impact the
physical and mental health of
prisoners & suicide rates

- Prisoners' rehabilitation prospects,
including de-radicalisation in the
fight against terrorism.

- Pre-trial detention has an economic
cost of approximately €1 650 billion per
year for EU Member States. It is
estimated that, depending on the
calculation method, either €162 or
€707 million per year are spent on
'excessive' pre-trial detention.
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