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A Europe for mobile and international families

• As an EU citizen, you can freely move around the EU with your partner and/or children.
• The EU has clear rules on which national court has jurisdiction in international divorce and parental
responsibility cases.
• The European Parliament supports amicable solutions through mediation in cross-border family
disputes, including parental child abductions.

Helping to make freedom of movement work for international families
Cross-border aspects of family and succession law form part of EU judicial cooperation in civil matters (Article
81, Treaty on the Functioning of the EU – TFEU). The EU can adopt rules concerning conflict of laws and
jurisdiction in civil matters when there are cross-border implications, as well as on recognition of judgments,
though substantive family law remains a Member State competence.

Family law affects citizens' daily lives and the Union acknowledges its importance. Already in 1989, the Court
of Justice of the European Union stated that 'respect for family life...is one of the fundamental rights'
(Commission v Germany, Case 249/86, para 10). Therefore, it is important for the EU to promote judicial
cooperation in family and succession law so that people encounter fewer difficulties when they exercise their
right to move freely from one Member State to another. Especially for families, it is of the utmost importance
that they are not prevented from exercising their rights and that they do not suffer legal problems as a
consequence of moving across borders – or simply because the partners have two different nationalities. The
need for legal certainty concerns both existing families and those that have broken up, especially when
children in common are involved.

The EU adopts legislation on cross-border aspects of family law by special legislative procedure (Art. 81.3
TFEU): after consulting the European Parliament, the Council (Member States' representatives) must pass

How many people are concerned?

Data source: European Commission

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61986CJ0249
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acts by unanimity. Decisions on cross-border aspects of succession law are taken in accordance with the
ordinary legislative procedure. This means that the European Parliament and the Council decide on a
Commission proposal on an equal footing.

Family and succession law in more detail

In practice, the EU helps (the judicial systems in) its Member States to answer questions such as those raised
in the example above. The European Commission argues that: 'if EU citizens were not allowed to lead a
normal family life in the host EU country, their fundamental freedom would be seriously undermined.' Such
freedoms are also enshrined in the Universal Declaration of Human Rights (Art. 16), the European Convention
of Human Rights (Art. 8) and the EU Charter of Fundamental Rights (Art. 7 and 9). Firstly, this entails being
able to take your family with you when you move around the EU. According to Directive 2004/38 EC, (which
amends and repeals previous legislation on the matter), EU citizens are allowed to live in another EU Member
State together with their spouse or registered partner, direct descendants under 21 years of age of either or
both of the spouses/partners, and dependent parents or grandparents of either partner.

Furthermore, to make the free movement of persons work, the European Parliament (EP) requested in its
resolution of 25 November 2009 on the area of freedom, security and justice (point 95) that the EU improve
mutual recognition of documents. The EP and the Council then adopted Regulation 2016/1191 (EU)
simplifying the circulation of public documents. This means that a public document originating from one EU
Member State will be recognised in another Member State without the need for additional documents
certifying their authenticity.

The EU also has rules to resolve conflicts of jurisdiction in matters of divorce and parental responsibility. The
'Brussels IIa' Regulation of 2003 lays down procedures to establish which national court is competent, and
provides rules to recognise and enforce judgements of the courts of other Member States. In the area of
parental responsibility, this covers, for example:
 place of residence of the child;
 rights of contact;
 guardianship;
 protecting the child’s property;
 placement of the child by a public authority, for example in a children’s home or foster family.

Normally, jurisdiction lies with the country of ‘habitual residence’ of the child. The court can transfer the case
to a court in another Member State if this is in the child’s best interest. Parents or guardians are not allowed
to unilaterally remove a child to another Member State (often in the hope that the jurisdiction on divorce or
parental responsibility is more favourable for them in their own country). This is considered child abduction
and will not result in a lawful change of jurisdiction. For the purpose of dealing with child abductions, all EU
Member States are parties to the international Hague Convention of 1980. Judicial cooperation in the
framework of the Hague Convention aims to ensure a prompt return of the child as well as mutual
enforcement of judgements regarding custody and access rights.

Heidi (a German national) and Marc (French) used to live together as an unmarried couple in Brussels, where they
both worked. Their two children were born in Brussels. Marc has formally acknowledged (in the presence of a civil
servant) that he is the father of the children and he is mentioned as such on the birth certificates. Under Belgian law,
this has the result that Heidi and Marc share parental responsibility for the children. After Marc gets an unexpected
opportunity for a secondment in Paris for two years, the change in lifestyle puts strain on the family. Heidi and Marc’s
relationship breaks up after two years, after which Marc moves into his new apartment in Paris. The children stay in
Brussels with Heidi and visit Marc at the weekend. Both parents want the children to live with them.
 Where can Marc institute court proceedings to request that the children reside principally with him in Paris?
 An agreement on the custody of the children has been reached through a court decision or mediation, but what

can Heidi do if Marc does not comply with it?
 What can Marc do if Heidi moves to Germany with the children without telling him?

https://www.era-comm.eu/EU_Civil_Justice_Training_Modules/kiosk/pdf/EN_parental.pdf
http://ec.europa.eu/justice/citizen/files/swd_2014_284_en.pdf
http://www.notar.at/download_file/force/38/286/
http://www.un.org/en/universal-declaration-human-rights/
http://www.echr.coe.int/Documents/Convention_ENG.pdf
http://www.echr.coe.int/Documents/Convention_ENG.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0038&qid=1506072489551&from=EN
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2009-90
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1191&from=EN
http://www.europarl.europa.eu/legislative-train/theme-area-of-justice-and-fundamental-rights/file-simplified-acceptance-of-certain-public-documents-free-movement
http://www.europarl.europa.eu/ftu/pdf/en/FTU_5.12.5.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003R2201&qid=1506354781155&from=EN
http://ec.europa.eu/justice/civil/files/civil_justice_guide_en.pdf
http://www.europarl.europa.eu/RegData/etudes/ATAG/2013/130427/LDM_BRI(2013)130427_REV1_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/STUD/2015/510012/IPOL_STU(2015)510012_EN.pdf
https://assets.hcch.net/upload/conventions/txt28en.pdf
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The 'Brussels IIa' Regulation restates the principles of the Convention in EU law and adds certain stricter rules.
The 2010 'Rome III' Regulation determines (for the 16 Member States that agreed to adopt this instrument)
which national law applies to divorce and legal separation cases. In the course of a divorce/separation,
payments of maintenance may have to be decided, and Council Regulation 4/2009 (EU) lays down rules on
jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating to
maintenance obligations.

When an EU resident dies, the family might be confronted with legal complications on inheritance,
particularly if the deceased was living in a Member State other than their own and/or had property in other
Member States or outside the EU. Each year, half a million families have to deal with cross-border
successions. To solve conflicts of jurisdiction and conflicts of law in this area, Regulation 650/2012 (EU)
establishes that the court of the EU country where the person was habitually resident at the time of death is
competent for civil/ private law aspects. However, every person can choose which civil law should apply to
their estate after they die: the law of their own country or their country of habitual residence. This choice of
law does not include tax law or any other public law aspects under any circumstances. As a result, if the state
in which immoveable property and other assets, including businesses, are situated has special rules applying
to those assets, inheritance tax might have to be paid in that state on the assets concerned. The regulation
introduces a voluntary European Certificate of Succession, which helps people prove in other Member States
their positions as heirs, legatees, executors of the will, or administrators of the estate.

European added value of EU cooperation in family law
The 'Brussels IIa' Regulation aims to provide predictable, clear and reliable rules on which national court has
jurisdiction as well as on the recognition and enforcement of judgements in other Member States. These
rules concern matrimonial matters and matters of parental responsibility. A study prepared for the European
Commission explains that the aims of the regulation can be better achieved at EU level than at a purely
national level, and that, therefore, it has a clear European added value.

There are about 16 million international couples in the EU and 140 000 divorces per year (about 13 % of total
divorces in the EU) have an 'international'
element. These numbers show the importance
of having European rules on the competent
court and the applicable law in divorce or legal
separation.

The European Parliament's September 2017
resolution on the implementation of the
Mediation Directive points out that mediation
has particular value in family law and
especially in child abduction cases. Amicable
solutions are likely to last longer than court
orders, and besides the child’s residence, they
can also address many other issues that fail to
be considered in a judicial setting. Family
mediation also saves families time and money:
a 2007 study from the UK concluded that
families paid an average of €1 100 for
mediation that lasted 110 days, while court
proceedings cost more than twice as much,
namely €2 458, and took 435 days on average.

The European added value of the EP Mediator
for International Parental Child Abduction lies in the unique and privileged position the Mediator holds as a
Member of the European Parliament. He/she has the ability to promote and advocate for mediation across
the entire European Union, so that where possible, such costs can be avoided. She/he is also well placed to

The European Parliament Mediator for International
Parental Child Abduction

The Office of the EP Mediator provides support to parents
where wrongful removal or retention of a child has taken
place. Elisabeth Morin-Chartier MEP was appointed EP
Mediator for International Parental Child Abduction in 2017.
The Office provides advice to parents on the often very
complicated procedures to follow and the competent
authorities ('Central Authorities') and services to contact in the
Member States. They provide parents with information on
mediation and on specialised mediator services in cross-border
family cases in the Member States. They work closely with
Central Authorities, professional mediators’ organisations and
other key stakeholders to help find a quick and effective
solution for the child or children affected. Since the office was
set up in 1987, successive mediators have continued to
promote mediation as an effective remedy in such cases. The
Mediator supports and promotes the EU funded initiatives EU
Network of Cross-Border Family Mediators and LEPCA
(Lawyers in Europe on Parental Child Abduction).

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:343:0010:0016:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:007:0001:0079:EN:PDF
http://ec.europa.eu/justice/civil/files/dgjust_succession_leaflet_en.pdf
http://ec.europa.eu/justice/civil/files/dgjust_succession_leaflet_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:201:0107:0134:EN:PDF
http://ec.europa.eu/justice/civil/files/civil_justice_guide_en.pdf
http://ec.europa.eu/justice/civil/files/civil_justice_guide_en.pdf
http://ec.europa.eu/justice/civil/files/dgjust_succession_leaflet_en.pdf
http://ec.europa.eu/justice/civil/files/bxl_iia_final_report_evaluation.pdf
http://ec.europa.eu/justice/civil/files/bxl_iia_final_report_evaluation.pdf
http://ec.europa.eu/justice/civil/family-matters/index_en.htm
http://europa.eu/rapid/press-release_IP-16-2351_en.htm
http://www.europarl.europa.eu/news/en/press-room/20101202IPR04728/cross-border-divorces-couples-to-be-able-to-choose-which-law-applies
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P8-TA-2017-0321
https://www.nao.org.uk/report/legal-aid-and-mediation-for-people-involved-in-family-breakdown/
http://crossbordermediator.eu/
http://crossbordermediator.eu/
http://www.lepca.eu/
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recognise the legal and administrative problems that can
arise and can intervene diplomatically if necessary.
Besides, the Mediator can use his/her power as an MEP to
influence legislation and policy making on cross-border
family matters. The different pieces of EU legislation
quoted above do not exist in isolation from each other.
Under certain conditions set out in Articles 12 and 15 of
'Brussels IIa', the judge competent for a divorce case also
addresses questions of parental responsibility,
maintenance payments and the matrimonial regime.

Room for improvement of justice concerning
children and families
Numerous cases have been identified where the application of different jurisdictional rules established in
various EU family law regulations has led to court proceedings in different Member States, despite Articles
12 and 15 of 'Brussels IIa'. The European Commission has proposed a ‘recast’ of this regulation to increase
the efficiency of child-related proceedings. It includes concentrating jurisdiction for child abduction cases in
specialised courts and abolishing the ‘exequatur’ procedure, which would make all decisions covered by the
regulation directly enforceable in other Member States. Not having to apply to courts to declare a decision
(for example on custody rights and child protection orders) enforceable in other Member States would save
families involved in cross-border litigation between €1 100 and €4 000. The recast proposal also includes an
obligation to hear the child in judicial proceedings, especially in child abduction cases. The report of the
European Parliament's Committee on Legal Affairs (rapporteur: Tadeusz Zwiefka, EPP, Poland), among other
elements, stresses the role of mediation and explains how to better conduct hearings involving children.
Parliament as a whole is due to consider the matter in January 2018.

The EU’s Fundamental Rights Agency considers in general that justice needs to be more child-friendly: in civil
procedures such as divorce cases, children are not always informed or heard in an age-appropriate way.
Moreover, staff are not always trained to deal with children in potentially vulnerable situations, for example
children with disabilities or with an ethnic minority background.

The current EU Treaties do not permit the establishment of common EU rules on marriage, parentage or
adoption. For example, Member States’ laws differ fundamentally on same-sex marriage, assisted
reproduction, surrogate pregnancies, gay parenthood and the inscription of children conceived through
incest in the public register. These differences also have an influence on fields that are covered by EU
legislation: when a will stipulates that the surviving spouse (for example of the same sex) shall inherit, there
is a problem if the marriage is recognised in one Member State, but not in another.

A European Added Value Assessment by the European Parliamentary Research Service on cross-border
recognition of adoptions explains the gaps in current legal provisions for adoptive families: there is currently
no legal protection or guarantee that domestic adoptions lawfully carried out in one EU Member State will
be recognised in another. This legal uncertainty impedes the free movement of adoptive families around the
EU. The annual costs associated with the lack of EU rules on adoptions are estimated at €1.65 million.

To contact the European Added Value Unit, please e-mail: EPRS-EuropeanAddedValue@ep.europa.eu
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This document is prepared for, and addressed to, the Members and staff of the European Parliament as background material to
assist them in their parliamentary work. The content of the document is the sole responsibility of its author(s) and any opinions
expressed herein should not be taken to represent an official position of the Parliament. Reproduction and translation for non-
commercial purposes are authorised, provided the source is acknowledged and the European Parliament is given prior notice and
sent a copy.

www.europarl.europa.eu/thinktank (Internet)  www.epthinktank.eu (blog)  www.eprs.sso.ep.parl.union.eu (Intranet)

Court versus mediation costs

Data Source: UK National Audit Office.
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https://www.nao.org.uk/report/legal-aid-and-mediation-for-people-involved-in-family-breakdown/
https://e-revistas.uc3m.es/index.php/CDT/article/view/3886
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016PC0411&qid=1505207838475&from=EN
http://ec.europa.eu/civiljustice/glossary/glossary_en.htm
http://europa.eu/rapid/press-release_IP-16-2351_en.htm
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2016/0190(CNS)&l=en
http://fra.europa.eu/en/press-release/2015/justice-needs-be-more-child-friendly-finds-fra
http://www.notar.at/download_file/force/38/286/
http://www.europarl.europa.eu/RegData/etudes/STUD/2016/581384/EPRS_STU(2016)581384_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/STUD/2016/581384/EPRS_STU(2016)581384_EN.pdf
mailto:EPRS-PolicyPerformanceAppraisal@ep.europa.eu
http://www.europarl.europa.eu/thinktank
http://www.epthinktank.eu/
http://www.eprs.sso.ep.parl.union.eu/

