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International procurement instrument
OVERVIEW
Over the years, the EU has opened up its public procurement markets to third
countries to a large degree, yet many of these countries have not granted the EU a
similar privilege. This situation has been difficult to address through multilateral or
bilateral trade negotiations alone. With this in mind, the European Commission
proposed the creation of an international procurement instrument in 2012. The aim
of this instrument is twofold: to improve the conditions under which EU businesses
can compete for public contracts in third countries and to give the EU more leverage
when negotiating its access to foreign public procurement markets.

To overcome a legislative deadlock on the 2012 proposal, in 2016 the Commission
submitted an amended version that would enable it to open investigations into
alleged discrimination against EU parties in foreign public procurement markets. If
such practices were to be confirmed, the Commission would enter into consultations
with the third country concerned to obtain reciprocal concessions on its procurement
market. As a last resort, the Commission would be able to impose a price penalty on
tenders originating in the third country concerned, giving EU and non-targeted
countries' tenders a competitive advantage on EU procurement markets.

Amended proposal for a Regulation of the European Parliament and of the Council on the
access of third-country goods and services to the Union's internal market in public
procurement and procedures supporting negotiations on access of Union goods and
services to the public procurement markets of third countries
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Introduction
The EU has opened up its public procurement markets to interested parties from third
countries to a significant extent. Desiring a similar degree of openness for its businesses
in foreign public procurement markets, the EU has consistently advocated the need for
more open international public procurement. It has attempted to achieve this both
multilaterally, within the context of the 2014 revised Agreement on Government
Procurement (GPA) in the World Trade Organization (WTO), and bilaterally, through its
free trade agreement (FTA) negotiations, a recent such example being the
Comprehensive Economic and Trade Agreement (CETA) with Canada. Results have been
mixed, however, as many non-EU countries remain reluctant to fully open their public
procurement markets. To address this imbalance, in 2012 the European Commission
proposed to introduce an international procurement instrument (IPI) that would both
improve the conditions under which EU businesses can compete for public contracts in
third countries and strengthen the EU's position when negotiating the access of EU goods,
services and suppliers to foreign public procurement markets.

Context
Government procurement typically accounts for 10-20 % of an average economy's GDP;
this is about 18 % in the case of the EU (Commission data). According to the Commission,
in 2012 the EU opened some €352 billion worth of EU public procurement to bidders from
non-EU GPA signatories. In that same year, however, foreign bidders only had access to
€178 billion of US procurement, €27 billion of Japanese procurement and a fraction of
Chinese procurement.1 This has resulted in the absence of a level playing field for the EU
compared to other large economies when it comes to opportunities for its businesses in
international public procurement markets. Moreover, the Commission has in recent years
witnessed an increase in protectionist measures restricting access to such markets,
applied by countries such as Brazil, China, Russia and the US. Commission estimates show
that half of the global procurement market is currently closed to foreign bidders.

Improved access to third countries' public procurement markets is of great interest to the
EU because its businesses are generally highly competitive in a wide range of sectors, and
eager to gain access to international markets. The Commission has estimated that greater
access could raise an additional €12 billion in EU exports (in 2012, only €10 billion of EU
exports was related to global procurement markets). In addition, economic analyses have
shown that opening public procurement markets to international competition can
increase GDP and that closing them can have the reverse effect. Third countries are
nevertheless frequently reluctant to let EU companies compete for their government
contracts, in order, among other things, to protect their domestic companies. Since the
EU's public procurement markets are already largely open to foreign bidders, it has
proven difficult for the Commission to get third countries to commit to opening their
public procurement markets through trade negotiations.

Existing situation
So far, the EU has had limited success in getting third countries to open up their public
procurement markets through multilateral, sub-regional and bilateral (FTA) negotiations.

WTO Agreement on Government Procurement
Signed in 1994 and included in Annex 4 to the Agreement Establishing the WTO, the GPA
is the basis for a multilateral approach within the WTO to opening up trade in
international public procurement. The GPA constitutes a plurilateral agreement, meaning

http://europa.eu/rapid/press-release_MEMO-11-922_en.htm?locale=en
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52012PC0124
http://ec.europa.eu/trade/policy/accessing-markets/public-procurement/
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52012PC0124
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52012PC0124
http://trade.ec.europa.eu/doclib/docs/2017/march/tradoc_155456.pdf
https://www.wto.org/english/tratop_e/gproc_e/gp_gpa_e.htm
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that not all WTO members have signed it (see box below). At present, it has only
47 signatory parties (including the EU and its 28 Member States) and does not feature
major emerging economies such as Brazil, China, India and Russia.

The aim of the GPA is to open up public procurement to international competition as
much as possible. Its Article 2 plays a central role in determining what forms of public
procurement fall within the scope of the agreement, which it does by applying the
concept of 'covered procurement'. The breadth of this concept is specifically determined
by the GPA's definition of procurement, threshold values, general and specific exceptions,
and the appendix listing the covered procuring entities for each party. Key principles of
the GPA include national treatment and non-discrimination with respect to goods,
services and suppliers of the other parties. The GPA also lays down rules guaranteeing
fair and non-discriminatory conditions for international competitive tendering, including
an obligation for parties to institute proceedings for domestic legal review and redress of
aggrieved bidders.

The original GPA was estimated to cover €500 billion in annual trade in the domain of
public procurement (Commission data). To make it more attractive to other WTO
members, a review process was undertaken in 2011, resulting in a revised GPA that
entered into force in 2014. It now featured more transparent rules, new market access
opportunities (including in the EU, Canada, Israel, Japan, South Korea and the US),
accession opportunities and benefits for developing countries, and a future work
programme. These changes are estimated to have created additional procurement
opportunities for GPA parties worth around €100 billion (WTO estimate). Nevertheless,
the revised GPA still contains various exceptions, does not cover all levels of government
systematically, and some of the parties have limited coverage of procurement in their
schedules.

EU FTAs with provisions on public procurement
Since 2000, the EU has included rules on public procurement in a significant number of
its bilateral and sub-regional FTAs.2 These FTAs generally contain a specific definition of
'covered procurement', which, together with threshold values, exemptions and coverage
schedules, defines the forms of public procurement that fall within the scope of each FTA.
Some of these FTAs are currently being applied on a provisional basis; such is the case of
the CETA, commonly viewed as the EU's most advanced FTA in this area. The EU is also
working on including chapters on public procurement in many of its planned bilateral and
sub-regional FTAs.3

Existing and prospective GPA parties (as of November 2017)

Apart from the EU and its Member States, the following 18 WTO members are signatories to
the GPA: Armenia, Canada, Chinese Taipei, Hong Kong, Iceland, Israel, Japan, Liechtenstein,
Moldova, Montenegro, the Netherlands with respect to Aruba, New Zealand, Norway,
Singapore, South Korea, Switzerland, Ukraine and the USA.

Ten WTO members are in the process of acceding: Albania, Australia, China, Georgia, Jordan,
Kyrgyzstan, Oman, Russia, Tajikistan and the former Yugoslav Republic of Macedonia. Five
other members have undertaken commitments in their WTO accession protocols to initiate
accession, namely: Afghanistan, Kazakhstan, Mongolia, Saudi Arabia and the Seychelles.

In addition to these 15 countries, a further 16 WTO members and four international
organisations have observer status in the GPA.

Source: WTO

https://www.wto.org/english/tratop_e/gproc_e/memobs_e.htm
https://www.wto.org/english/tratop_e/gproc_e/memobs_e.htm
https://www.wto.org/english/docs_e/legal_e/rev-gpr-94_01_e.htm
http://trade.ec.europa.eu/doclib/docs/2012/march/tradoc_149240.pdf
http://trade.ec.europa.eu/doclib/docs/2012/march/tradoc_149240.pdf
http://trade.ec.europa.eu/doclib/docs/2012/march/tradoc_149240.pdf
http://trade.ec.europa.eu/doclib/docs/2012/march/tradoc_149240.pdf
http://trade.ec.europa.eu/doclib/docs/2015/april/tradoc_153347.pdf
http://ec.europa.eu/trade/policy/accessing-markets/public-procurement/
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It should be noted, however, that many of the EU's existing and planned FTAs (will)
contain exemptions that limit EU companies' access to third countries' public
procurement markets. Bilateral and sub-regional FTAs as such therefore do not
necessarily guarantee full access to foreign public procurement markets.

Preparation of the proposal
In the run-up to its 2012 proposal for an IPI, the Commission carried out an open internet
consultation from 8 June to 2 August 2011 and received 215 contributions. It
subsequently organised various other consultations with civil society, including a public
hearing on 8 July 2011 and a liaison hearing with social partners on 7 February 2011. It
released its impact assessment together with its proposal in March 2012.

The changes the original proposal would bring
The Commission's 2012 proposal, in the form of a regulation, drew a distinction between
two types of procurement (Article 2):

 'covered procurement', encompassing goods and services that are subject to an
international agreement on procurement between the EU and a third country;

 'non-covered procurement', covering goods and services that are not subject to
an international agreement on procurement between the EU and a third country.

Covered procurement was not targeted by the proposal, as it is subject to international
commitments (Article 4). However, for non-covered procurement, the proposal
introduced a new procedure restricting foreign products' access to the EU procurement

Figure 1 – World map of GPA and EU FTA public procurement coverage, 2017

Source: EPRS, 2017.

https://ec.europa.eu/growth/content/consultation-access-third-countries-eu%E2%80%99s-public-procurement-market_en
http://eur-lex.europa.eu/resource.html?uri=cellar:45716c9c-f0f6-423d-be65-2dfbde1d3ea7.0001.02/DOC_1&format=PDF
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52012PC0124&from=EN
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market, specifically where there was a substantial lack of reciprocal public procurement
access in the country in which the foreign product originated (Article 5). The Commission
proposed two distinct procedures – a decentralised and a centralised one – for the
introduction of restrictions.

Decentralised procedure
Under this procedure, the procuring entity could request the Commission's approval to
exclude a tender from tendering procedures, subject to certain conditions (Article 6).
According to these conditions, a tender qualified for such exclusion if its estimated total
value, net of VAT, was equal to or above €5 million, and the proportion of non-covered
goods constituting the tender was at least 50 % of its total value.

Centralised procedure
Here the Commission would directly investigate (alleged) restrictive procurement
measures in a third country and, if necessary, enter into consultations with that country
to obtain reciprocal concessions (Articles 8-9). If the Commission's investigation
determined that a lack of substantial reciprocity in market opening existed, it could as a
last resort adopt restrictive measures to be applied by the EU Member States' national
authorities (Article 10). These measures included temporarily closing EU procurement
markets to tenders from the targeted third country (provided that 50 % of the tender's
total value was made up of non-covered goods originating in that country), or introducing
a price penalty (also called 'price adjustment measure') on the tender from that country.

Other provisions covered abnormally low-priced tenders (Article 7) and exceptions
(Article 13).

Parliament's starting position
In the previous term, the European Parliament debated the proposal both in its
Committee on International Trade (INTA) and in plenary. The plenary voted in January
2014 on a set of amendments but referred the file back to INTA, giving a mandate to its
rapporteur to enter into negotiations with the Council of the EU. The amendments
debated upon in the Parliament focused on the following needs in particular:

 to align the decentralised procedure with the centralised one (meaning that the
former could only be used when the latter has already been initiated); this was
linked to fears of possible fragmentation of the internal market and a heavy
administrative burden;

 to expand the scope of exceptions so as to avoid applying the instrument to least
developed countries (LDCs) and to developing countries participating in a
generalised scheme of preferences (GSP+) framework;

 to tighten the time limits for the Commission investigations.

The Council's starting position
The Council did not manage to agree on the Commission's original proposal because of
reservations voiced by certain Member States, in particular on the principle of closing the
EU procurement market, which other countries could interpret as protectionist. A
number of Member States, including Germany, the United Kingdom, the Netherlands,
Sweden and certain central and eastern European countries, were against the proposal.
The Member States supporting the proposal were led by France and Italy.

http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2014-0027
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The changes the amended proposal would bring
Due to the deadlock in negotiations on the 2012 proposal, the Commission presented an
amended proposal on 29 January 2016. Its main points include:

 eliminating the decentralised procedure while keeping the centralised one;
shortening the time limit for country investigations conducted under the
centralised procedure and making their findings public (Article 6). These changes
are in line with the Parliament's amendments;

 removing the option of complete closure of the EU procurement market for
certain tenders, thereby only leaving the possibility for price penalties to be
imposed on such tenders (Article 8);

 imposing a price penalty whenever the total value of the tender is at least
€5 million, excluding VAT, and at least 50 % or more of that total value is made up
of non-covered goods originating in the targeted country; shifting the burden of
proof regarding the proportion of non-covered goods to the foreign bidder (in the
2012 proposal, this obligation rested with the EU Member States' national
contracting authorities in case of temporary market closure) (Articles 8 and 11);

 introducing two exemptions: one for European small and medium-sized
enterprises (SMEs), and one for goods and services originating in LDCs subject to
GSP+ treatment or the 'Everything but arms' arrangement (provided that more
than 50 % of the total value of the tender originates in such a country) (Articles 4-
5). This is also in line with an amendment of the Parliament.

Hence, the new proposed procedure consists of the following main steps:

1. Where there is a case of alleged discrimination against EU companies in the
procurement market of a third country, the Commission may initiate a public
investigation (Article 6).

2. When this investigation finds discriminatory restrictions vis-à-vis EU goods,
services and/or suppliers, the Commission shall invite the country concerned to
consult on the opening of its procurement market (Article 7). Such consultations
can also take place in the form of negotiations on an international agreement.

3. As a last resort, the Commission can, after consulting with the Member States,
apply a price adjustment measure (in the form of a penalty) to tenders from the
targeted country having a total value of at least €5 million (exclusive of VAT), of
which at least 50 % is made up of goods and services originating in the targeted
country (Articles 8 and 11). Accordingly, a penalty of up to 20 % would be
calculated on the price of the tenders concerned, but only for the purpose of the
evaluation and ranking of the price component of the tenders.4 This would give
EU and non-targeted countries' tenders a competitive advantage on EU public
procurement markets.

Advisory committees
The European Economic and Social Committee (EESC) issued an opinion on the
Commission's amended proposal on 27 April 2016. Among other things, the EESC
expressed its doubts as to whether the proposal could achieve a balanced opening up of
public procurement markets in third countries. In particular, it noted that only 7 % of
public purchasing contracts exceed the proposal's threshold value of €5 million and also
considered the maximum penalty of 20 % calculated on the price of the tender to be

http://trade.ec.europa.eu/doclib/docs/2016/january/tradoc_154187.pdf
http://www.eesc.europa.eu/en/our-work/opinions-information-reports/opinions/access-third-country-goods-and-services-european-unions-internal-market-public-procurement
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insufficient. While the EESC regretted that sustainable development had not received
enough attention, it voiced its support for the proposed exemptions for LDCs and SMEs.

Stakeholders' views
The Commission's claim that EU public procurement markets are much more open than
those of other major economies is not uncontested. Using a different methodology,
based on World Input Output Database (WIOD) and OECD data, economics professor,
Patrick Messerlin, has held that the openness of the EU's public procurement markets
towards third countries is actually quite similar to that of both the USA and Japan.

Legislative process
After the Commission submitted its original proposal for an IPI in March 2012, the
Parliament debated it in two of its committees (INTA and the Committee on the Internal
Market and Consumer Protection (IMCO), which was associated under the ten-rules of
procedure) and in plenary. In January 2014, the plenary session voted on amendments,
but referred the file back to INTA, giving a mandate to its rapporteur to enter into
negotiations with the Council.

The Council, however, did not manage to agree on a position at first reading. The
Commission subsequently decided to revise its proposal and published an amended
version in January 2016. INTA has discussed this amended proposal and is expected to
vote on a draft report in the near future. In the meantime, IMCO adopted an opinion for
INTA on 26 September 2017. As the Parliament did not complete its first reading by voting
on the legislative resolution in 2014, the Commission's revised proposal is still in first
reading, where no deadlines apply to either Parliament or Council.
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Endnotes
1 According to the European Economic and Social Committee, the EU has opened up 80 % of its public procurement

while other developed countries have only opened up 20 % of theirs.
2 These include FTAs with: Canada (CETA), Central America, Chile, Colombia, Ecuador, Georgia, Iraq, Moldova, South-

Korea, Mexico and Peru.
3 These include ongoing FTA negotiations with: Armenia, Chile (modernisation), India, Malaysia, Mercosur, Mexico
(modernisation), Morocco, Singapore, Ukraine and Vietnam.

4 Article 12 contains some exceptions to this procedure.
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