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EU framework for FDI screening 
OVERVIEW 
On 13 September 2017, the European Commission adopted a proposal for a regulation establishing 
a framework for screening foreign direct investment (FDI) inflows into the EU on grounds of security 
or public order. The proposal was a response to a rapidly evolving and increasingly complex 
investment landscape. It aimed to strike a balance between maintaining the EU's general openness 
to FDI inflows and ensuring that the EU's essential interests are not undermined. Recent FDI trends 
and policies of emerging FDI providers had cast doubt on the effectiveness of the decentralised and 
fragmented system of FDI screening – in use in only some EU Member States – to adequately address 
the potential (cross-border) impact of FDI inflows on security or public order without 
EU-coordinated cooperation among all EU Member States. 

The proposal's objective was neither to harmonise the formal FDI screening mechanisms then used 
by almost half of the Member States, nor to replace them with a single EU mechanism. Instead, it 
aimed to enhance cooperation and information-sharing on FDI screening between the Commission 
and Member States, and to increase legal certainty and transparency. The European Parliament's 
Committee on International Trade (INTA) and the Council adopted their positions in May and June 
2018 respectively, and interinstitutional negotiations concluded in November 2018 with a 
provisional text. That was first endorsed by the Member States' Permanent Representatives 
(Coreper) and by INTA in December 2018. After the text's adoption by the European Parliament and 
the Council in February and March 2019 respectively, it entered into force on 10 April 2019, and will 
apply from 11 October 2020, 18 months later.  
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Introduction 
On 13 September 2017, the European Commission adopted a proposal for a regulation establishing 
a framework for screening of FDI into the EU on grounds of security or public order to protect the 
EU's essential interests.1 The legislative proposal was part of a package of trade and investment 
proposals for an ambitious EU trade agenda to harness globalisation. They were intended to 
implement the 2015 Commission communication Trade for all: towards a more responsible trade 
and investment policy, and build on its May 2017 reflection paper on harnessing globalisation.  

Amid growing worldwide economic protectionism, the reflection paper reaffirms the EU's 
commitment to continued openness to FDI. The EU has one of the world's most open FDI regimes 
and has been a main source and destination of FDI.2 Inward FDI is a vital source of innovation, 
growth and jobs in the EU. The reflection paper however recognises concerns about certain foreign 
investors, 'notably state-owned enterprises, taking over European companies with key technologies 
for strategic reasons', concerns which 'need careful analysis and appropriate action'. 

Context 
The EU is faced with the (geo)political and economic impact of shifts in global power distribution 
which have resulted in the growing relevance of new FDI providers,3 such as China,4 and their rising 
global political and economic leverage. Some of these new FDI providers pursue state-led economic 
development models with restricted market access for foreign investors, and state-funded outward 
FDI policies for strategic industrial goals5 which are at odds with the EU's concepts of reciprocal 
openness to FDI, and internal market rules on fair and market-based competition.6 Although EU 
competition law addresses unfair competition, and asymmetric market access between the EU and 
third countries may be tackled through investment provisions in international agreements,7 security 
or public order issues fall largely outside the scope of these tools.8 

The 2016 surge in takeovers of EU firms using cutting-edge or dual use technologies, and of strategic 
infrastructure assets, by non-EU investors – at times opaque state-owned enterprises (SOEs), 
conglomerates or private firms with close government links – raised concerns about the potential 
security or public order impact of these deals.9 Within the EU single market not just one Member 
State, but several or all Member States may be affected. The cross-border effects of acquisitions by 
non-EU investors in certain sectors have cast doubt on the effectiveness of the decentralised and 
fragmented system of monitoring FDI inflows in the EU to respond adequately to new challenges. 
As a result, the Commission proposed a regulation that aims to strike a balance between 
maintaining the EU's general openness to FDI and ensuring that the EU's essential interests are not 
undermined by precisely this openness. 

Decentralised and fragmented FDI screening at Member State level 
Absence, and large diversity in scope and design, of FDI screening mechanisms 
The EU has no single centralised FDI screening mechanism on grounds of security or public order. 
FDI screening is the exclusive responsibility of EU Member States under EU law, and national security 
exceptions under international law.10 Prior to the Commission proposal, no formal coordination 
among Member States and between Member States and the Commission existed in this field. FDI 
screening is conducted independently from merger control reviews under EU competition law at 
EU and Member State levels.11 Member States' screening mechanisms vary significantly in scope 
(review of intra- or extra-EU FDI; differing screening thresholds, breadth of sectors covered beyond 
defence) and in design (pre-authorisation vs. ex-post screening of FDI).12  

A 2018 study into Member States' national rules for the protection of infrastructure relevant for 
security of supply in the energy sector commissioned by the European Commission provides an 
insight into the diversity of sector-specific rules (Figure 1). 

http://trade.ec.europa.eu/doclib/press/index.cfm?&id=1711
https://ec.europa.eu/transparency/regdoc/rep/1/2017/EN/COM-2017-492-F1-EN-MAIN-PART-1.PDF
http://trade.ec.europa.eu/doclib/docs/2015/october/tradoc_153846.pdf
https://ec.europa.eu/commission/sites/beta-political/files/reflection-paper-globalisation_en.pdf
http://www1.oecd.org/daf/mai/pdf/ng/ng957e.pdf
http://www.merics.org/index.php/en/papers-on-china/chinese-investment-europe-record-flows-and-growing-imbalances
http://www.ecfr.eu/article/commentary_germanys_turnabout_on_chinese_takeovers_7251
https://ec.europa.eu/epsc/file/strategic-note-16-engaging-china-time-transition_en
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Recent action in some Member States on FDI screening mechanisms 
In the United Kingdom (UK), a 2017 green paper sets out the broad lines of a review of the FDI 
screening regime with short-term objectives. The review has sought, inter alia, to make targeted 
legislative changes to the 2002 Enterprise Act, to extend the scope of the existing reviews to smaller 
foreign acquisitions in the dual and military use sector and in parts of the advanced technology 
sector. In June 2018, the expansion of the UK merger control regime came into force. A 2018 white 
paper proposes long-term reforms. 

In July and October 2017, Germany and Italy respectively completed a revision of their FDI screening 
mechanisms. In December 2018, Germany again tightened its rules by lowering (from 25 % to 10 %) 
the threshold of scrutiny for foreign acquisitions in certain sectors, and by adding media as a new 
sector given the high relevance of independent media for a well-functioning democracy. In France, 
additional FDI-screening rules were adopted in April 2019, as part of comprehensive new legislation 
referred to as the 'Loi Pacte', after the list of sectors subject to prior authorisation had been extended 
in November 2018. 

Figure 1 – Formal FDI screening mechanisms in the EU as applicable to the energy sector 

 
Source: European Commission, Review of national rules for the protection of infrastructure relevant for 
security of supply, final report, February 2018. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/652505/2017_10_16_NSII_Green_Paper_final.pdf
https://www.gov.uk/government/consultations/national-security-and-infrastructure-investment-review
https://www.gov.uk/government/consultations/national-security-and-infrastructure-investment-review
https://www.lexology.com/library/detail.aspx?g=9e1b8e2a-55c0-4d00-8f8f-ec579feacbe3
https://www.gov.uk/government/publications/enterprise-act-2002-guidance-on-changes-to-the-turnover-and-share-of-supply-tests-for-mergers
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/728310/20180723_-_National_security_and_investment_-_final_version_for_printing__1_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/728310/20180723_-_National_security_and_investment_-_final_version_for_printing__1_.pdf
https://www.lexology.com/library/detail.aspx?g=82609c3b-dc1f-4898-859f-aaf9d8b4c519
https://www.lexology.com/library/detail.aspx?g=155e8cc2-3910-4b7a-a0ae-22edfe326b68
https://www.bmwi.de/Redaktion/DE/Downloads/XYZ/zwoelfte-verordnung-zur-aenderung-der-aussenwirtschaftsverordnung.pdf?__blob=publicationFile&v=4
https://www.bmwi.de/Redaktion/DE/Downloads/XYZ/zwoelfte-verordnung-zur-aenderung-der-aussenwirtschaftsverordnung.pdf?__blob=publicationFile&v=4
https://www.bmwi.de/Redaktion/DE/Pressemitteilungen/2018/20181219-staerkung-unserer-nationalen-sicherheit-durch-verbesserte-investitionspruefung.html
https://www.dalloz-actualite.fr/sites/dalloz-actualite.fr/files/resources/2019/04/fl1404xd1104-0258_0.pdf
https://www.legifrance.gouv.fr/affichLoiPreparation.do?idDocument=JORFDOLE000037080861&type=general&typeLoi=proj&legislature=15
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000037674063&categorieLien=id
https://www.dalloz-actualite.fr/flash/loi-pacte-renforcement-du-controle-des-investissements-etrangers-en-france#.XMVYp2eP6Uk
https://ec.europa.eu/energy/sites/ener/files/documents/final_report_on_study_on_national_rules_for_protection_of_infrastructure_relevant_for_security_of_supply.pdf
https://ec.europa.eu/energy/sites/ener/files/documents/final_report_on_study_on_national_rules_for_protection_of_infrastructure_relevant_for_security_of_supply.pdf
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As for Hungary, in October 2018, its Parliament endorsed a new law which requires ministerial 
approval for FDI in specific sectors. It entered into force on 1 January 2019, raising the number of 
screening EU Member States to 14 (see Figure 2). 

In the Netherlands, legislation on FDI 
screening concerning the energy sector 
has been in place since 2012.13 In 2017, the 
Dutch government considered a 
telecommunications sector draft bill to 
block undesirable takeovers. It would vest 
the respective minister with the right to 
order a shareholder to reduce their stake in 
a telecoms firm to below 30% or to refrain 
from making use of their voting rights. 
After public consultation and inter-
ministerial discussions the bill is expected 
to be submitted to the Second Chamber of 
Dutch Parliament in the course of 2019. 
More legislative initiatives may be taken in 
the future on FDI screening in other 
sectors. Paragraph 4.2 of the new Dutch 
Defence Industry Strategy for instance sets 
out how the Dutch government deals with 
FDI in the sensitive sector of the defence 
industry, and announces an analysis which 
may result in additional legislative 
measures. 

In the Czech Republic a proposal for a 
national screening mechanism is under 
preparation. Among the Nordic countries, Norway adopted related legislation that entered into 
force on 1 January 2019 and Sweden is reportedly also looking into the matter. 

International approaches to FDI screening 
The FDI-screening mechanisms set up by countries such as Australia, Canada, China, New Zealand, 
Japan, South Korea, Russia, and the United States vary significantly in scope or design.14 In recent 
years most of these countries have tightened their FDI review schemes, rather than liberalising 
them. In 2017, Canada relaxed its rules by increasing its financial thresholds for 'net benefit' reviews 
for private investors from certain countries. The implementation of Canada's FDI screening 
mechanism has shifted between the controversial passing of a deal in 2016 and blocking another in 
2018. Russia shored up its limitations on FDI from foreign offshore firms and control on FDI in 
Russian strategic companies, and Japan introduced rules on sanctions and on transfers of non-listed 
shares in Japanese firms between foreign investors. 

In August 2018, the Foreign Investment Risk Review Modernization Act (FIRRMA) was signed into 
law in the United States. It, among other things, considerably expands the scope of 'covered 
transactions' and the factors the US Committee on Foreign Investment in the United States (CFIUS) 
may consider when assessing security risks. The scope now includes purchases or leases of real 
estate in close proximity to sensitive US government facilities and non-controlling acquisitions in 
US businesses whose activities involve critical technologies, critical infrastructure or sensitive 
personal data of US citizens. The law extends the timelines for CFIUS investigations, introduces 
declaration procedures for expedited notifications, and makes declarations mandatory in certain 
cases such as critical technology. This is a fundamental departure from the voluntary process 
previously in place. The text states that CFIUS 'should not consider issues of national interest absent 

Figure 2 – Formal FDI screening mechanisms in the EU 
(as of April 2019) 

 
Source: EPRS update of information provided by the European 
Commission in 2017. 

http://www.parlament.hu/irom41/00628/00628-0012.pdf
http://www.oppenheimlegal.com/blog.57.national_security_screening_introduced_for_foreign_investors_in_hungary.html
https://www.government.nl/latest/news/2017/02/16/national-government-seeks-legal-conditions-for-takeovers-in-the-telecom-sector
https://iclg.com/practice-areas/mergers-and-acquisitions-laws-and-regulations/netherlands
https://www.internetconsultatie.nl/telecommunicatie/details
https://www.defensie.nl/downloads/beleidsnota-s/2018/11/15/defensie-industrie-strategie
https://www.defensie.nl/downloads/beleidsnota-s/2018/11/15/defensie-industrie-strategie
https://www.mpo.cz/cz/zahranicni-obchod/proverovani-zahranicnich-investic/
https://www.mpo.cz/cz/zahranicni-obchod/proverovani-zahranicnich-investic/
https://www.bloomberg.com/news/articles/2018-10-31/nordic-nations-want-to-step-up-scrutiny-of-foreign-investments
https://haavind.no/en/news/investment-screening-regime/
https://haavind.no/en/news/investment-screening-regime/
https://www.bloomberg.com/news/articles/2018-10-31/nordic-nations-want-to-step-up-scrutiny-of-foreign-investments
https://www.whitecase.com/publications/insight/national-security-reviews-2018-australia
https://www.whitecase.com/publications/insight/national-security-reviews-2018-canada
https://www.whitecase.com/publications/insight/national-security-reviews-2018-china
https://treasury.govt.nz/sites/default/files/2018-08/ria-tsy-rir-aug18.pdf
https://www.whitecase.com/publications/insight/national-security-reviews-2018-japan
http://www.law.go.kr/LSW/eng/engLsSc.do?menuId=2&section=lawNm&query=Act+on+Prevention+of+Divulgence+and+Protection+of+Industrial+Technology&x=18&y=34#liBgcolor0
https://www.whitecase.com/publications/insight/national-security-reviews-2018-russian-federation
https://www.whitecase.com/publications/insight/national-security-reviews-2018-united-states
https://www.osler.com/en/resources/cross-border/2017/foreign-investment-in-canada-osler-fall-2017-upda
https://www.whitecase.com/publications/insight/national-security-reviews-2018-canada
https://thetyee.ca/News/2017/03/30/Ottawa-Approval-Chinese-Takeover-Tech-Firm/
https://investmentpolicyhub.unctad.org/IPM/MeasureDetails?id=3260&rgn=&grp=&t=&s=&pg=3&c=&dt=&df=07%2F08%2F2008&isSearch=true
https://www.dlapiper.com/en/russia/insights/publications/2017/08/russia-amends-foreign-investments-regulations/
https://gettingthedealthrough.com/area/48/jurisdiction/36/foreign-investment-review-japan/
http://www.iflr.com/Article/3753526/Japan-Foreign-Exchange-and-Trade-Act-amendments.html
https://home.treasury.gov/sites/default/files/2018-08/The-Foreign-Investment-Risk-Review-Modernization-Act-of-2018-FIRRMA_0.pdf
https://home.treasury.gov/policy-issues/international/the-committee-on-foreign-investment-in-the-united-states-cfius
https://home.treasury.gov/policy-issues/international/the-committee-on-foreign-investment-in-the-united-states-cfius
https://fas.org/sgp/crs/natsec/RL33388.pdf
http://trade.ec.europa.eu/doclib/docs/2017/september/tradoc_156040.pdf
http://trade.ec.europa.eu/doclib/docs/2017/september/tradoc_156040.pdf
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a national security nexus'. The specificities of FIRRMA's implementation will be determined by 
implementing regulations yet to be drafted. 

Is there a correlation between FDI screening mechanisms and FDI inflows? 
Taking FDI from China as an 
example, Figure 3 shows that 
there appears to be no 
correlation between the little FDI 
inflow from China into non-
screening countries such as the 
Czech Republic, Estonia and 
Sweden, and the large Chinese 
FDI inflow into screening 
countries like Finland, Germany, 
France, Italy, Spain and the UK. 
Among the multitude of factors 
acting as (dis)incentives for 
foreign investors, the presence or 
absence of an FDI screening 
mechanism does not seem to be 
a decisive factor, notably if it operates under predictable conditions and is not extensively time-
consuming.15 

Parliament's starting position 
Parliament's resolution of 5 July 2017 on building an ambitious EU industrial strategy as a strategic 
priority for growth, employment and innovation called on the Commission and Member States 'to 
screen third-country FDI in the EU in strategic industries, infrastructure and key future technologies, 
or other assets that are important in the interests of security and protection of access to them, while 
bearing in mind that Europe depends to a large extent on FDI'. It also called 'on the Commission to 
pay more attention to the role of foreign-based state-owned enterprises that are supported and 
subsidised by their governments in ways that EU single market rules prohibit for EU entities'. 
Discussion of the issue in Parliament was initiated by ten EPP group MEPs, who tabled a proposal 
for a Union act on the screening of foreign investment in strategic sectors, dated 24 March 2017. 
They presented their proposal in the INTA meeting of 19 June 2017. Following publication of the 
present Commission proposal, the INTA committee moved onto discussing that. 

Council/European Council starting position 
In June and again in October 2017, the European Council called 'on the Commission and the Council 
to deepen and take forward the debate on how to enhance reciprocity in the fields of public 
procurement and investment'. In June 2017, it welcomed the Commission initiative 'to analyse 
investments from third parties in strategic sectors, while fully respecting Member States' 
competences', announcing a return to the issue. In July 2018, the European Council called for 'the 
legislative proposal on the screening of foreign direct investments to be adopted as soon as 
possible'. 

Member State positions 
In February 2017, the French, German and Italian governments submitted a letter to the European 
Commission setting out their concerns about the 'lack of reciprocity and about a possible sell-out of 
European expertise, which we are currently unable to combat with effective instruments', and 
suggesting possibilities for reacting at EU level. In July 2017, they provided an update of their 
position on a common approach to investment control. 

Figure 3 – Chinese FDI transactions in EU-28 in US$ million 

 
Source: Rhodium Group, 2017. 

https://global.handelsblatt.com/finance/back-with-a-vengeance-762008
https://www.atkearney.com/documents/10192/12116059/2017+FDI+Confidence+Index+-+Glass+Half+Full.pdf/5dced533-c150-4984-acc9-da561b4d96b4
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2017-0305+0+DOC+XML+V0//EN&language=EN
http://g8fip1kplyr33r3krz5b97d1.wpengine.netdna-cdn.com/wp-content/uploads/2017/03/2017-03-20-Draft-Union-Act-on-Foreign-Investment.pdf
http://data.consilium.europa.eu/doc/document/ST-8-2017-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-16-2017-INIT/en/pdf
http://www.consilium.europa.eu/en/press/press-releases/2018/06/29/20180628-euco-conclusions-final/
https://www.bmwi.de/Redaktion/DE/Downloads/S-T/schreiben-de-fr-it-an-malmstroem.pdf?__blob=publicationFile&v=5
https://www.bmwi.de/Redaktion/DE/Downloads/E/eckpunktepapier-proposals-for-ensuring-an-improved-level-playing-field-in-trade-and-investment.pdf?__blob=publicationFile&v=4
https://g8fip1kplyr33r3krz5b97d1-wpengine.netdna-ssl.com/wp-content/uploads/2017/08/170728_Investment-screening_non-paper.pdf
http://trade.ec.europa.eu/doclib/docs/2017/january/tradoc_155234.pdf
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In October 2017, the UK government voiced concern about the Commission proposal, arguing that 
it could lengthen the UK's screening procedure, add a burden for investors and thus harm the UK's 
reputation as an open and liberal FDI destination. It stressed that compulsory sharing of sensitive 
information would not be acceptable to the UK. It expressed its reluctance to allow the Commission 
to encroach on Member States' sole responsibility to maintain national security against the 
backdrop of the UK's plan to enhance its FDI screening via a security-focused, targeted and 
proportionate approach. 

Preparation of the proposal 
The proposal was published exceptionally without an accompanying impact assessment as is 
usually required, which the European Commission justified by 'the rapidly changing economic 
reality [and] growing concerns of citizens and Member States'. The Commission organised a public 
consultation of stakeholders (see below) and 'conducted consultations with Member States that 
have been actively seeking an EU intervention in this policy area and also some other Member 
States, irrespective [of] whether they maintain or not a national investment screening mechanism'. 
It announced the publication of an in-depth analysis of FDI inflows into the EU, focusing on strategic 
sectors, by the end of 2018. 

Changes the proposal would bring 
The Commission proposed the creation of an enabling legal framework which embraces the 
diversity of Member States' approaches to FDI screening. The proposal neither aimed to establish 
EU-level screening nor to harmonise existing screening mechanisms. It thus formed a careful 
compromise between Member States advocating a shift of FDI screening power to the Commission 
and those – either with or without a formal screening mechanism in place – insisting on retaining 
national control. It confirmed that Member States may maintain, amend or adopt FDI screening 
mechanisms on grounds of security or public order under the conditions spelled out in the proposed 
regulation, and that no Member State would be obliged to create an FDI screening mechanism. It 
also confirmed that Member States retain their final decision-making power on FDI. 

The proposal set out minimum requirements for Member States' FDI screening schemes: i.e. the 
possibility of judicial redress for decisions adopted under the FDI screening mechanism, non-
discrimination between different third countries, deadlines, and transparency. It contained a non-
exhaustive list of factors that may be considered in the screening process. These factors, next to 
critical infrastructure, critical technologies, etc., include 'whether the foreign investor is controlled 
by the government of a third country, including through significant funding'. 

The proposal envisaged the creation of a formal cooperation mechanism between the 
Commission and Member States' future contact points, to enhance the coordination of Member 
States' FDI screening decisions and to increase the awareness of Member States and the 
Commission about planned or completed FDI that may affect security or public order. A 
coordination group comprising Member States' representatives and the Commission would be set 
up, and would meet regularly to discuss issues of FDI inflows into the EU.  

New transparency and information requirements for all Member States would be set, to address 
the current low level of information exchange. They include an obligation for screening Member 
States to notify their mechanisms and future amendments within certain timeframes and to submit 
an annual report on their application. Non-screening Member States would need to submit an 
annual report on FDI inflows.  

The Commission would obtain a new competence to screen FDI and issue a non-binding opinion 
if: i) FDI in a Member State may affect the security or public order of projects or programmes 'of 
Union interest' which involve a substantial amount or a significant share of EU funding, or which are 
covered by Union legislation regarding critical infrastructure, critical technologies or critical inputs. 
The respective Member State would be required to 'take utmost account of' the Commission's 

http://www.parliament.uk/documents/lords-committees/eu-external-affairs-subcommittee/foreign-direct-investment/EM-foreign-direct-investment.pdf
http://ec.europa.eu/transparency/regdoc/rep/1/2017/EN/COM-2017-487-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/info/sites/info/files/better-regulation-guidelines-impact-assessment.pdf
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advisory opinion and provide an explanation to the Commission in case its opinion is not followed; 
or, ii) FDI in a Member State may affect the security or public order of other Member States; the latter 
and the Commission may request minimum information and submit their respective comments, 
and the Commission may issue an advisory opinion. The FDI receiving Member State would be 
obliged to 'give due consideration' to the Commission's opinion and Member States' comments. 

Advisory committees 
The European Economic and Social Committee (EESC) appointed rapporteur Christian Bäumler 
(Workers-Group II, Germany) and co-rapporteur Gintaras Morkis (Employers-Group I, Latvia) to draft 
an opinion on the screening of foreign direct investments in the EU. A public hearing took place on 
27 February 2018. The EESC adopted its opinion in plenary on 19 April 2018. The opinion advocates 
the introduction of a mechanism at EU level that overcomes the current 'patchy and uncoordinated' 
approach to FDI screening, 'removes disparities between Member States, and safeguards national 
and European interests'. It calls for an extension of the envisaged power of the Commission to screen 
FDI. - Furthermore, it recommends involving social partners and civil society in an appropriate way, 
and suggests extending FDI screening to 'sensitive areas of infrastructure and facilities that maintain 
societal functions', including 'energy and water distribution, transport, digital infrastructure, 
financial services and financial markets, as well as the health sector'. Finally, the opinion supports 
broadening FDI screening to 'key technologies, where an investor is controlled by, or has close ties 
to, a third country's government'. 

For the Committee of the Regions (CoR), the Commission for Economic Policy (ECON, rapporteur 
Micaela Fanelli, PES, Italy) drafted an opinion on the European Commission's trade package, which 
was adopted in the CoR plenary session on 23 March 2018. The opinion voices concern about the 
potential extension of the scope of FDI screening beyond national security and public order grounds 
(e.g. to subsidised FDI), the time-frame of future FDI screening procedures, the lack of clarity about 
the extent of the powers of intervention of the Commission as well as the impact of a Member State's 
non-compliance with the Commission's opinion.  

National parliaments 
As the proposal is based on Article 207(2) TFEU, which concerns the common commercial policy, an 
area of exclusive EU competence as defined in Article 3(1)(e) TFEU, it is not subject to a subsidiarity 
check by national parliaments. Proposals in the area of exclusive EU competence are nevertheless 
transmitted to national parliaments as part of the informal political dialogue which allows for an 
exchange of views on proposals between national parliaments, the European Parliament and the 
Commission. 

The position transmitted by the French Senate stresses the need for an evolving definition of the 
EU's strategic interests, the list of factors that may be considered in the screening process to be non-
exhaustive, the final foreign investor to be identified for the sake of transparency and the 
coordination group to be permanent and tasked with working towards the convergence of national 
FDI screening mechanisms. 

The Italian Senate calls for an enhanced Commission competence and for its advisory opinions to 
have more strength and validity. It advocates that a Commission opinion may be requested by an 
EU Member State and, since the notion of control is deemed too vague, that measures taken should 
be scaled in line with different forms of control. 

The German Bundesrat has voiced concern about the scope of the Commission's right to screen 
FDI that may have an impact on projects or programmes of Union interest. As these are broadly 
defined and the list provided is non-exhaustive, this would allow several forms of FDI to fall under 
the procedure where the Commission has stronger rights. It argues that the notions of security or 
public order are vague and do not provide legal certainty as regards the Commission's power to 
intervene. It fears that Germany may no longer be able to take autonomous decisions. The 

http://www.eesc.europa.eu/en/our-work/opinions-information-reports/opinions/rex498-screening-foreign-direct-investments-european-union
https://www.eesc.europa.eu/en/our-work/opinions-information-reports/opinions/screening-foreign-direct-investments-european-union
https://cor.europa.eu/EN/our-work/Pages/OpinionTimeline.aspx?opId=CDR-5423-2017
https://ec.europa.eu/info/law-making-process/how-eu-laws-are-adopted/relations-national-parliaments/subsidiarity-control_en
https://ec.europa.eu/info/law-making-process/how-eu-laws-are-adopted/relations-national-parliaments/subsidiarity-control_en
http://www.ipex.eu/IPEXL-WEB/dossier/document/COM20170487.do#dossier-COD20170224
https://www.senat.fr/ue/pac/EUR000003525.html
http://documenti.camera.it/apps/nuovosito/Documenti/DocumentiParlamentari/parser.asp?idLegislatura=17&categoria=018&tipologiaDoc=documento&numero=100&doc=intero
https://www.umwelt-online.de/PDFBR/2017/0655_2D1_2D17.pdf
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Bundesrat also warns that formal and enhanced cooperation of Member States to monitor FDI may 
be perceived as protectionism. It stresses that the requirements of the proposal must not create a 
culture of control and a bureaucratic burden undermining the EU's competitiveness. 

Stakeholders' views16 
At the conclusion of the Commission's public consultation of stakeholders, organised from 
September to December 2017, it had received three positions. The Federation of German 
Industries (BDI), which had expressed its opposition to the extension of the scope of the German 
FDI screening scheme in mid-2017, emphasises that clear definitions are needed to delineate the 
scope of the future regulation in various areas. The Austrian Chamber of Commerce (WKÖ), inter 
alia, stresses the need to take the principle of reciprocity into account, and the Federation of 
European Private Port Operators and Terminals (FEPORT) advocates eliminating the 
inconsistencies of the patchwork of national regulatory frameworks, thus enhancing certainty. 

After the public consultation, BusinessEurope highlighted the need for the definitions contained 
in the proposal to be further clarified, for the scope of the screening mechanism to be maintained 
under the legal basis of security and public order, and for additional bureaucracy and costs for 
business to be avoided. It also stressed the importance of protecting companies' commercially 
sensitive information and of ensuring that the cooperation mechanism is not misused by 
competitors. 

AEGIS Europe has taken the view that the future FDI screening mechanism should take into account 
an 'evaluation of the supply of critical inputs, a focus on investments from foreign investors 
controlled or subsidised by foreign governments, and the systematic assessment by the 
Commission of the market compatibility of FDI operations with EU state aid rules and security'. 

Orgalime, the association representing Europe's technology industries, questions the need for a 
second layer of investment screening at European level. It claims that the criteria to be employed by 
the Commission for future FDI screening are unclear and that the Commission under-estimates the 
negative long-term effects of the envisaged regulation.  

IndustriAll European Trade Union, by contrast, has welcomed the Commission proposal as a step 
towards a more coordinated and harmonised approach to FDI screening, to increase transparency 
and predictability. It suggests that the following factors be considered in the screening process: 
reciprocity in market access, respect of core labour and international environmental standards, and 
clearer language on critical inputs, critical sectors or critical infrastructure-. It voices concern about 
the lack of decision-making powers at EU level and the absence of a resolution mechanism for 
conflicts between Member States, and suggests allowing social partners to trigger the activation of 
the screening mechanism.  

Academic views 
Bruegel analysts André Sapir and Alicia García-Herrero held opposing views on EU powers to vet 
foreign takeovers prior to the proposal's publication. Sapir identified three reasons for an EU FDI 
screening mechanism and said its scope (clear definition of strategic sectors) and the heterogeneity 
of Member States' preferences were key issues. He argued that a vital question would be whether 
'the benefits of a single EU rule (smoother functioning of the single market and greater leverage vis-
à-vis foreign countries) outweigh the costs associated with different national preferences'. García-
Herrero took the view that 'EU competition policy could become a convenient substitute for a 
European-level investment protection policy'. 

Theodore H. Moran of the Peterson Institute for International Economics (PIIE) supported the 
creation of an EU body corresponding to CFIUS, with a narrow focus on national security. 

The UK-based Global Counsel praised the Commission for remaining within the conventional 
boundaries of the rules of the World Trade Organization (WTO) and the Organisation for Economic 

http://ec.europa.eu/info/law/better-regulation/initiatives/com-2017-487_en
https://e.issuu.com/embed.html#2902526/54446292
https://ec.europa.eu/info/law/better-regulation/initiatives/com-2017-487/feedback/F8162_en?p_id=111803
https://ec.europa.eu/info/law/better-regulation/initiatives/com-2017-487/feedback/F8154_en?p_id=111803
https://www.feport.eu/images/downloads/public_documents/FEPORT_-_Reply_to_the_consultation_about_Foreign_investments_screening_final_doc_Dec_12th_2017.pdf
https://www.businesseurope.eu/sites/buseur/files/media/position_papers/rex/2018-06-06_screening_of_fdi_into_the_eu_-_businesseuropes_views_v2_0.pdf
http://www.aegiseurope.eu/news/press-release-foreign-direct-investment-screening-an-overdue-essential-tool-for-the-eu
https://www.orgalim.eu/position-papers/orgalime-position-european-commission-proposal-investment-screening
https://news.industriall-europe.eu/content/documents/upload/2018/2/636552427060145606_PB2018-01-ScreeningFDIs-EN.pdf
http://bruegel.org/2017/09/should-the-eu-have-the-power-to-vet-foreign-takeovers/
https://piie.com/blogs/trade-investment-policy-watch/can-europe-be-open-not-stupid-foreign-acquisitions-china?utm_source=Bruegel+Updates&utm_campaign=ada26236de-Blogs+review+25%2F03%2F2017&utm_medium=email&utm_term=0_eb026b984a-ada26236de-
https://www.global-counsel.co.uk/analysis/insight/screen-tests-eu%E2%80%99s-proposed-new-framework-foreign-investment
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Co-operation and Development (OECD) rules for FDI screening, and for not pretending that the 
proposal is targeted at securing the EU's technological edge, reciprocity and a level-playing field for 
EU firms in third markets, as this would exceed the legal basis available. 

European Council on Foreign Relations (ECFR) analysts François Godement and Abigaël Vasselier 
advocated an EU-wide system of FDI screening but argued that the EU 'is not well prepared to define 
[FDI] screening, not to mention implement it, given the lack of human resources at the EU level, the 
dependence on external intelligence sources, and the sheer difficulty of identifying key 
technologies that relate to national security'. 

Legislative process 
A first exchange of views took place on the proposal with rapporteur Franck Proust (EPP, France) 
during the INTA meeting of 22 November 2017. A number of technical briefings were organised to 
provide information, as well as a public hearing during the INTA meeting of 23 January 2018. In its 
meeting of 22 March 2018, INTA discussed the rapporteur's working document and draft report. 
Amendments were considered in the INTA meeting of 24 April 2018. After preparatory meetings, 
INTA adopted its report on 28 May 2018 by 30 votes to 7 with no abstentions (the Committee on 
Industry, Research and Energy (ITRE) was associated under Rule 54, with Reinhard Bütikofer 
(Greens/EFA, Germany) rapporteur for the opinion). INTA simultaneously adopted the decision to 
enter into interinstitutional (trilogue) negotiations by 30 votes to 6 with 1 abstention. Next to ITRE, 
the Sub-Committee on Security and Defence (SEDE)/Committee on Foreign Affairs (AFET), 
rapporteur Geoffrey Van Orden (ECR, United Kingdom) and the Committee on Economic and 
Monetary Affairs (ECON), rapporteur Roberts Zīle (ECR, Latvia), drafted opinions. As there were no 
requests for a vote in Parliament pursuant to Article 69c of Parliament's Rules of Procedure, INTA 
was authorised to start negotiations on the basis of its report.  

The report would add the term 'foreign government-controlled direct investment' to the proposed 
definitions and complement the non-exhaustive list of Union projects or programmes in the 
annex. 

It would also clarify the factors that have to be taken into account in the screening process, adding, 
for instance, media and election infrastructure, and introduced factors which may be considered, 
such as the degree of reciprocity of market access and a level playing field for EU companies in the 
foreign investor's country. 

In addition, the amendments proposed on Parliament's side sought to broaden information 
exchange and dialogue, in order to raise awareness. They would also strengthen the sharing 
among Member States of the Commission's opinion and Member States' comments on a case of FDI 
due to take place in one Member State that might affect the national security or public order of 
another, or in relation to a Union project or programme, while highlighting the need to ensure the 
confidentiality of sensitive information. Peer pressure on a Member State in which such FDI is 
to take place would be increased, without affecting its sovereign right to take the final decision on 
that case of FDI. Such pressure would reach the highest level in the event that one third of Member 
States raised concerns about a specific FDI case. 

Parliament suggested that stakeholders such as trade unions be allowed to request that Member 
State authorities consider activating their FDI screening mechanism, and to provide relevant 
information and raise substantial and duly justified concerns to the Commission. 

It introduced an Investment Screening Coordination Group as a second institutional coordination 
body next to the envisaged FDI screening contact points.  

As regards the reporting requirements, it would require all Member States to submit an annual FDI 
report to the Commission. Those Member States with FDI screening mechanisms would be obliged 
to provide additional information on the application of these mechanisms, based on which the 

http://www.ecfr.eu/publications/summary/china_eu_power_audit7242
http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT&mode=XML&reference=A8-2018-0198&language=EN
http://www.europarl.europa.eu/cmsdata/148006/roll-call%20vote%2028-05-2018.pdf
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Commission would draw up and publish an annual report outlining the investment situation in the 
EU, including the implementation of the future FDI screening regulation. 

On 13 June 2018, the Member States' Permanent Representatives (Coreper) agreed on the Council's 
position on the proposed regulation on screening of FDI in the EU and asked the Presidency to start 
negotiations with Parliament as soon as possible. The trilogue phase started on 10 July 2018 and 
ended on 20 November 2018 with an agreement on a provisional text. 

The agreed text stresses that the scope of the regulation excludes inbound portfolio investment as 
well as outward FDI and market access to third countries, which are dealt with under other trade 
and investment policy instruments. As a consequence, it includes neither reciprocity criteria nor 
political concepts such as 'strategic autonomy'. Language has been added which underlines that 
FDI screening encompasses both ex-ante and ex-post screening. 

The text eliminates all references to the right of the Commission to screen FDI set out in the 
Commission proposal (Article 3(2) and Article 9 'Framework for Commission screening'), and 
emphasises that the final decision in relation to any case of FDI remains the sole responsibility of 
the Member State in which the investment is planned or completed. 

The essential elements of the procedural framework of the screening mechanisms of Member 
States do not require Member States without screening mechanisms to create one. Existing or new 
screening mechanisms however must meet a number of minimum requirements, such as the 
principle of non-discrimination and transparency, but by no means does this amount to full-fledged 
harmonisation of these mechanisms. Existing mechanisms or amendments to them must be 
notified to the Commission, which has to keep up-to-date a public list of screening Member States. 
Such mechanisms must allow Member States to take into account the comments of other Member 
States, and the non-binding opinion of the Commission. 

The list of factors remains non-exhaustive. The significant number of elements the EP has added 
are grouped under more generic labels, covering water, health, media, food security, and personal 
data. The text furthermore includes defence, aerospace, dual use items as well as land and real estate 
crucial for the use of critical infrastructure and others. Building on EP amendments, these factors, 
among others, also comprise foreign investors directly or indirectly controlled by the government, 
including 'state bodies or armed forces' of a third country, including through ownership structure 
or significant funding. 

There is a duty for Member States which start screening a case of FDI to notify both the Commission 
and other Member States, and to provide information regarding the target entity and its activities, 
as well as the investor's ownership structure. The agreed legislative text divides the cooperation 
mechanism into two tracks: a procedure for FDI undergoing screening and another for FDI not 
undergoing screening. Each track spells out the conditions and sets the timeframe for Member 
States to give comments and for the Commission to provide a non-binding opinion within the 
meaning of Article 288 TFEU on a planned or completed FDI, to which the Member State in which 
the investment is planned or has been completed must 'give due consideration' in accordance with 
its duty of sincere cooperation under Article 4(3) TEU. If at least one third of Member States considers 
that an FDI case which does not undergo screening is likely to affect their security or public order, 
the Commission is obliged to issue a non-binding opinion. In respect of an FDI case which is not 
subject to screening in a Member State, Member States may make comments, and the Commission 
may provide a non-binding opinion up to 15 months after the completion of the investment, if the 
case may affect the security or public order in their own territory or that of more than one Member 
State. Member States which consider that an FDI case not undergoing screening is likely to affect 
their security or public order may request the Commission to issue an opinion. As for FDI likely to 
affect projects or programmes of Union interest, the Member State in which the FDI is planned 
or has been completed must 'take utmost account' of the Commission's opinion, and provide an 
explanation to the Commission in case the latter's opinion is not followed. 

http://www.consilium.europa.eu/en/press/press-releases/2018/06/13/screening-of-investments-council-agrees-its-negotiating-stance/
http://www.europarl.europa.eu/news/en/press-room/20181120IPR19506/agreement-reached-on-screening-of-foreign-direct-investment-for-eu-security
http://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/INTA/AG/2018/12-10/1171525EN.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E288
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12012M004
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To ensure the confidentiality of information exchanges through contact points, the Commission 
is to provide a secure and encrypted system.  

A new article on the expert group, set up by Commission Decision of 29 November 2017, states 
that the expert group provides advice and expertise to the Commission and that its discussions are 
kept confidential. 

Stakeholders such as trade unions will not be able to request Member State authorities to consider 
activating their FDI screening mechanism, contrary to what had been proposed by the EP. They are, 
however, mentioned in the non-binding part of the text (recital 14) as providers of information 
which Member States and the Commission might consider relevant.  

On 5 December 2018, Coreper endorsed the provisional text. INTA endorsed the text in its meeting 
on 10 December 2018 by 30 votes to 4, with 5 abstentions. On 14 February 2019, Parliament adopted 
the text by 500 votes to 49 with 56 abstentions. The Council formally adopted the agreed text on 
5 March 2019. The FDI-screening enabling framework was published in the Official Journal as 
Regulation (EU) No 2019/452 on 21 March 2019, and it entered into force on 10 April 2019. It will 
apply as of 11 October 2020. Moreover, on 13 March 2019, the European Commission published a 
report on FDI flows into the EU, as announced in its 2017 legislative proposal. 
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