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the European Parliament and of the Council on the law applicable to the third-party effects of the assignment of claims

(COM(2018)96)

This briefing provides an initial analysis of the strengths and weaknesses of the European
Commission's impact assessment (IA) accompanying the above-mentioned proposal, submitted on
12 March 2018 and referred to Parliament's Committee on Economic and Monetary Affairs (ECON).
The IA also covers the communication on the applicable law to the proprietary effects of
transactions in securities (COM(2018)89).

In setting the context the IA explains that cross-border transactions in claims and securities have
two elements that are governed by conflict of law rules:

i. The contractual element, which covers the parties' obligations towards each other.
This aspect is covered by the Rome I Regulation1 and is outside the scope of the IA.

ii. The proprietary element, covering the transfer of rights in property and which has an
effect on third parties.2 The IA covers the proprietary aspect of both assignment of
claims and transactions in securities.3

The IA outlines the distinction between assignments of claims4 and transactions in securities,
underlining the differences in the way the two different circumstances are dealt with in the current
situation. It describes how with regard to the proprietary aspect of assignments of claims there are
no conflict of laws rules whatsoever at EU level. The IA explains, on the other hand, that there are EU
conflict of law rules with regard to the proprietary elements of transactions in securities5 and an
evaluation (IA, Annex 5) of those rules concluded that 'their wording is not always clear and gives
rise to different interpretations' (IA, p. 5).

The distinction being established early on, throughout the rest of the IA the two situations are dealt
with in parallel: at times sharing sections and chapters but essentially kept separate. This briefing
tends to prioritise the elements of the IA dealing with the assignment of claims since this is the issue
that the IA recommends should be addressed through a legislative proposal. The residual legal
uncertainty identified by the IA with regard to the proprietary effects of transactions in securities
leads to the adoption of a communication (as indicated above).6

The issue was first discussed at EU level in two reports issued by the Giovannini expert group.7 EU-
wide conflict of law rules on the effect of assignments of claims on third parties were first proposed
by the Commission in its proposal for the Rome I Regulation8, but were not included in the
regulation adopted. The adopted text did, however, provide in its review clause for a report by June
2010 specifically on the question of the effects of assignment of claims over third parties. This report
was to be accompanied, if appropriate, by a proposal. For this purpose the Commission contracted
an external study9 (the BIICL study) and adopted a report on the matter in 2016.10

http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1521017586384&uri=SWD:2018:52:FIN
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1521017586384&uri=COM:2018:96:FIN
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1521021167660&uri=COM:2018:89:FIN
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One of the 10 priorities identified by Commission President Jean-Claude Juncker in his political
guidelines for the Commission at the start of his mandate was to build 'a deeper and fairer internal
market with a strengthened industrial base'. This priority includes the creation of a capital markets
union. The notion of a capital markets union was mapped out in greater detail in a green paper11

and subsequently in the 2015 capital markets union action plan,12 in which the Commission
committed to bring down cross-border barriers to facilitate cross-border investment. It expressed
its intention to propose, on the basis of further consultation and impact assessment, 'uniform rules
to determine with legal certainty which national law shall apply to third party effects of the
assignment of claims' as part of its range of measures aimed at removing 'the barriers which stand
between investors' money and investment opportunities', and overcoming 'the obstacles which
prevent businesses from reaching investors'.

Problem definition
Through legal analysis and the consideration of stakeholder feedback, the IA appears to clearly
identify the nature of the problem, demonstrating a direct causal link between the problem drivers,
the problem and its consequences. Member States have differing ways of determining the
proprietary aspect of assignments of claims. When such assignments have a cross-border element
conflict of law rules enter into play to determine which country's laws on assignment of claims
should apply. However, the conflict of law rules in the various Member States are inconsistent and
there are no conflict of law rules at European level. This leads to a situation where the law applicable
to a cross-border transaction cannot always be determined with confidence. This legal uncertainty
translates into a legal risk that businesses have to factor in when considering a cross-border
assignment of claims. The consequence of this, according to the IA, is that businesses are left with a
threefold choice:

i. ignore the risk and expose themselves to losses,
ii. mitigate the risk by incurring higher costs to seek additional and specialised legal

advice to ensure compliance with the requirements of all possibly applicable laws and
ascertain the legal title over the claim and its enforceability, or

iii. avoid the risk and miss business opportunities.

The scale of the problem proves somewhat more challenging to determine than the nature of the
problem. The IA maintains that 'tracing all transactions and getting specific legal assessment for all
of them is impossible', which in turn makes it impossible to find out what percentage of the
transactions are 'exposed to the legal risks of different laws being applicable and in what way each
specific case could be decided differently depending on where the case is heard' (IA, p. 25).

In describing the methodology for assessing the magnitude of the problem the IA explains how an
analysis of applicable laws and quantitative estimates on cross-border transactions were put
together and used as a proxy to estimate the extent of the problem, namely that cross-border
transactions constitute a legal risk. The IA does not seem to provide any quantification of the legal
risk. In terms of quantification it seems to limit itself to estimates relating to the evolution of the
market. It thus estimates that international factoring13 in Europe amounted to €342.5 billion in 2015,
which is 22 % of the total factoring market in Europe14 during that year. With regard to
collateralisation,15 in the second quarter of 2017 around €100 billion in credit claims were mobilised
as collateral for refinancing operations on a cross-border basis (IA, pp. 7-8).

Notwithstanding the uncertainties of the estimates, in comparative terms the IA is confident in
highlighting that the legal risk in cross-border assignment of claims is substantially higher than the
'residual legal uncertainty'16 present in cases of transactions in securities. This explains the differing
strategies adopted, with legislative intervention deemed necessary for assignments of claims,
whereas for securities it is deemed sufficient to clarify existing rules by means of a communication.

https://ec.europa.eu/commission/sites/beta-political/files/juncker-political-guidelines-speech_en.pdf
https://ec.europa.eu/commission/sites/beta-political/files/juncker-political-guidelines-speech_en.pdf
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Objectives of the initiative
The general objective of the Commission proposal is to foster cross-border investment in the EU and
facilitate access to finance.

The specific objective of the proposal is to improve legal certainty in order to:

i. reduce the financial losses resulting from materialised legal risks;
ii. eliminate the costs incurred by market participants when trying to mitigate the legal

risks stemming from legal uncertainty; and
iii. make it simpler and more attractive for market participants to carry out cross-border

transactions in the EU.

The general and specific objectives correspond directly to the problem identified, with its drivers
and consequences. They appear to be specific, measurable, achievable and relevant, while the
proposal provides a timeframe for application of its provisions.

A table in the section setting out the general and the specific objectives (Section 5.1, 'The policy
objectives') also seems to suggest vague operational objectives linking them to the problem drivers:
to 'have uniform EU rules (claims)' and to 'have clarity of EU rules and their implementation
(securities)'. On two counts these operational objectives do not seem to be in line with the direction
given in the Commission's better regulation guidelines and tools 12 and 16 of the better regulation
'toolbox': firstly, on account of their nature, appearing to be vague, not 'defined in terms of the
deliverables of specific policy actions' and not such as to be relatable to monitoring and evaluation;
secondly, on account of their position in the IA, reported in the same place as the general and
specific objectives and not in the section referring to the preferred policy option.

Range of options considered
The IA bases its options on the conflict of law rules most commonly applied in Member States to
resolve conflict of laws on the effects of assignments of claims on third parties. It refers to the BIICL
study which makes a legal analysis of the different solutions adopted by several Member States and
third countries in regulating the third-party aspects of assignment of claims. Under Dutch law, for
example, conflicts of laws are resolved by applying the law of the contract between the assignor
and the assignee. Under Belgian law the law of the assignor's habitual residence applies, while under
Spanish and Polish law the applicable law is the law of the underlying debt assigned. In some
Member States the matter of third party effects of assignments of claims is not regulated or not fully
regulated by law and is the subject of scholarly debate (e.g. Italy, England and Germany). The
options laid down in the IA are the following:

i. Option 1 – The law applicable to the assignment contract: the law that governs the
contract of assignment between the assignor and the assignee would also govern the
proprietary effects of the assignment. The law applicable to the assignment contract
may be chosen by agreement between the assignor and the assignee.

ii. Option 2 – The law of the assignor's habitual residence.17

iii. Option 3 – The law governing the assigned claim. This is the law governing the credit
in the original contract between the creditor (the assignor) and the debtor.

iv. Option 4 – A mixed approach combining the law of the assignor's habitual residence
and the law of the assigned claim. The general rule would be that the law of the
assignor's habitual residence would be applicable, while the law of the assigned claim
would be the exception applicable in two cases: (i) where the claim being assigned is
for cash credited to an account in a credit institution, and (ii) where the claim being
assigned arises from financial instruments such as derivative contracts. This option
also gives the assignor and the assignee in an assignment of claims pursuant to a
securitisation the possibility to choose the law of the assigned claim as the applicable
law to the third-party effects of the assignment.

https://ec.europa.eu/info/sites/info/files/better-regulation-guidelines.pdf
https://ec.europa.eu/info/sites/info/files/file_import/better-regulation-toolbox-12_en_0.pdf
https://ec.europa.eu/info/sites/info/files/file_import/better-regulation-toolbox-16_en_0.pdf
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v. Option 5 – A mixed approach combining the law of the assigned claim and the law of
the assignor's habitual residence. This is the reverse of option 4, with the law of the
assigned claim being the general rule, and the law of the assignor's habitual residence
being the exception in the case of assignment of multiple and future claims.

The IA does not contemplate any non-regulatory option, arguing that 'the adoption of non-
legislative action would not eliminate the current legal uncertainty as each Member State would be
entitled to continue to apply and interpret its own conflict of laws rules' (IA, p. 37). However, none
of the options introduce any new substantive rule, but they merely specify which Member State's
law applies in determined circumstances. The baseline is outlined as part of the definition of the
problem.

The preferred option is option 4.

Scope of the impact assessment
The IA makes what appears mostly to be a legal analysis of each option with regard to:

i. its effectiveness in reaching the objectives, in particular the degree of predictability it
affords and its capacity to apply to future claims;

ii. its impact on the parties concerned in the assignment of claims i.e. the transacting
parties (the assignor and especially the assignee who needs to know the requirements
to ensure legal title over the claim and its enforceability against third parties) and third
parties;

iii. its costs, in particular legal costs related to bulk assignments of claims;
iv. its coherence with existing EU provisions, in particular the Insolvency Regulation,18

and the international legal framework, in particular the 2001 UN Convention on the
Assignment of Receivables in International Trade (the 2001 UN Convention).

The IA does not make any analysis of the economic impact of the options, which might be the
consequence of the dearth of data capable of supporting an analysis of economic impacts. With
regard to fundamental rights, the IA makes an analysis of whether the objectives are in line with the
Charter of Fundamental Rights with regard to the right to property, the freedom to conduct a
business and the right to an effective remedy, but does not evaluate the impact of each option in
this respect.

Subsidiarity / proportionality
The IA tackles subsidiarity and proportionality to some extent in Section 4 'Why should the EU act?
Legal basis, subsidiarity and added value'. The IA remarks that in order to provide legal certainty the
Commission chose not to propose the harmonisation of the substantive rules of the Member States
on the third-party effects of assignment of claims but chose instead to propose the harmonisation
of the conflict of laws rules. The IA maintains that this is more in line with the proportionality
principle 'as it does not interfere with national substantive law and only applies to assignments of
claims with a cross-border element' (IA, p. 34). This argument applies to all the retained options and
perhaps for this reason the IA does not delve into the issues of subsidiarity and proportionality in
the comparison of the options as recommended in tool 12 of the better regulation toolbox.

The choice of legislative instrument is justified on the grounds that 'the desired uniformity of the
conflict of laws rules can only be achieved through a regulation as only a regulation ensures a
consistent interpretation and application of the rules' (IA, p. 58).

The deadline for submission of reasoned opinions by national parliaments on the principle of
subsidiarity was 24 May 2018; no national parliament had issued a reasoned opinion by that date.

http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1524734745758&uri=CELEX:32015R0848
http://www.uncitral.org/pdf/english/texts/payments/receivables/ctc-assignment-convention-e.pdf
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Budgetary or public finance implications
The explanatory memorandum accompanying the proposal states that the proposal will have no
impact on the Union budget, and the IA does not seem to have contemplated any other budgetary
or public finance implications.

SME test / Competitiveness
In analysing the problem the IA dedicates a section to discuss very briefly how legal uncertainty
adversely affects businesses', including SMEs', prospects of obtaining finance. Throughout the IA
SMEs are considered part of the general category of enterprises, and are taken as examples in certain
specific situations. In particular, the IA highlights how factoring is a type of assignment of claims
used mostly by SMEs as an alternative to traditional lending, which is more difficult to source for
them. The IA states that factoring is considered by the industry as a basis for economic growth (IA,
p. 6). However, it does not appear that any efforts were made to specifically measure the impacts of
the proposals on SMEs. Neither does the IA seem to assess the impacts on sectoral competitiveness.

Relations with third countries
The IA discusses the relevant international conventions when setting the context for the proposal.
It also checks the consistency of the options with the 2001 UN Convention, signalling awareness
that 'having a conflict of laws solution which is convergent with an international law instrument
would also lead to a higher number of concrete converging cases in practice since jurisdictions of
third countries would be more likely to accept the EU conflict of laws solution as compatible with
an internationally accepted solution or with their national conflict of laws rules' (IA, p. 45).

The adoption at EU level of the same solution adopted at international level would widen the
benefits of the solution adopted to cross-border transactions involving third countries. This was a
consideration that was taken into account in the comparison of the options.

Simplification and other regulatory implications
The improvement of legal certainty is central to the IA, it being an integral part of the identified
specific objective. As such the improvement of legal certainty is systematically analysed in the
assessment of the impacts of each of the options when the IA considers the effectiveness of the
options in reaching the objectives of the action. Also, for each of the options the IA examines
coherence with the existing EU acquis and with international instruments, in particular the
Insolvency Regulation and the 2001 UN Convention.

When it comes to securities, the IA opts for a non-legislative form of intervention, arguing that a
communication 'can deliver on the objective of introducing more clarity without imposing
significant adjustment costs and without unsettling the existing EU acquis', and also without
disrupting national systems (IA, p. 69).

Quality of data, research and analysis
The IA focuses principally on legal analysis. It is transparent on the severe limitations to the
availability of data. It describes the situation as follows:

Although the value of financial claims, that is, claims arising from contracts traded on financial
markets (for example, derivatives), is recorded by trading or clearing market infrastructures, in
particular trade repositories, this information is confidential. In addition, it is not possible to have
information on the number of claim assignments or on whether such assignments were of a domestic
or cross-border nature as this information is not recorded.

'As regards traditional claims, that is, receivables, the value of claims assigned with the involvement
of the factoring industry is confidential. In addition, it is not possible to know the number of claims
assigned or whether such assignments are cross-border or domestic as this information is not
recorded. It is also not possible to have any information on the value, number or character (cross-
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border or domestic) of claims assigned between private parties without the involvement of the
factoring industry, such as claims assigned between businesses, between businesses and consumers
or between consumers only, as this information is not recorded by any public or private organisation.
(IA, pp. 22-23).

The IA explains that this situation does not allow the option of calculating the impacts according to
an econometric model and that instead it therefore analyses the applicable laws at EU and national
level and provides 'quantitative estimates' on relevant transactions (IA, p. 25).

Even with regard to the stakeholder consultation the IA acknowledges that 'very little data was
submitted that could support' the IA (IA, p. 81).

Stakeholder consultation
The IA identifies the stakeholders affected by the problem and by the proposed options and
analyses the impacts of every option on the parties concerned. Annex 2 to the IA gives a summary
of the consultation strategy followed and of the results of the consultation. The consultation
strategy included the following activities:

i. An online open public consultation was conducted between 7 April 2017 and
30 June 2017 to which there were 39 responses from a variety of categories of
stakeholders. The IA is transparent on the incomplete stakeholder coverage and on
the limited geographical coverage of the responses.19

ii. In 2016 the Commission set up the European Post Trade Forum (EPTF), an informal
group of industry experts, to support the Commission in its review of developments
within the context of the 2015 capital markets union action plan.

iii. An expert group on conflict of laws regarding securities and claims was set up in 2017
to provide expert advice on matters relating to conflict of laws and on rules on third
party effects of transactions in securities and claims.

iv. Meetings with Member State experts were held in 2017.

It appears that stakeholder views and evidence are sufficiently reflected throughout the IA and the
preferred option reflects the preferences and concerns expressed by stakeholders. Although it does
not emerge clearly from the IA, it appears from a reading of the proceedings of the expert group on
conflict of laws that the initial options presented to the stakeholders did not include the mixed
options (options 4 and 5) and that these were developed as alternative approaches further to the
feedback received from the stakeholders.

Monitoring and evaluation
Neither the IA nor the proposal seem to contemplate any reporting obligations. The IA states that
the impacts of the proposal will be monitored 'by way of a questionnaire sent to key stakeholders'
(IA, p. 72). It also gives a number of indicators, stating that the questionnaire would focus upon:

i. trends in the number of cross-border assignments,
ii. trends in due diligence costs further to the adoption of a uniform rule, and

iii. one-off costs related to changes in legal documentation.

The IA states that an evaluation report would be prepared by the Commission five years after the
entry into force of the proposal. In this respect there seems to be a discrepancy with the proposal as
Article 13 of the latter states that the evaluation report shall be submitted five years after the date
of application. The date of entry into force and the date of application are set 18 months apart in
Article 15 of the proposal.

Commission Regulatory Scrutiny Board
The Commission's Regulatory Scrutiny Board (RSB) initially issued a negative opinion on the IA on
15 December 2017. Following the submission of a revised version of the IA on 19 January 2018, the
RSB issued a positive opinion with reservations on 23 February 2018.
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In its second opinion, the RSB acknowledges the significant reworking of the IA to reflect its
recommendations, but pointed out that it still contained 'significant shortcomings that need to be
addressed'. Among its observations in its second opinion the RSB notes that the report should
consider the consistency between the two solutions found for claims and securities and that simpler
language would make the report more reader-friendly. The IA, in its Annex 1, claims to have
addressed these issues. It would seem however that further development of Section 10 'Glossary of
terms' to include more definitions of key terms used throughout the IA would have enhanced its
comprehension to the non-expert reader. The RSB also notes the lack of quantitative data and the
consequent focus on qualitative assessment, which is an issue acknowledged in the IA.

Coherence between the Commission's legislative proposal and the IA
Apart from the discrepancy regarding the timing of the evaluation report noted above in the
'Monitoring and evaluation' section, the proposal appears to follow the recommendations
expressed in the IA.

Conclusions
The lack of quantitative evidence, acknowledged by the IA itself and highlighted by the RSB in its
second opinion, characterises the IA. The IA, however, still seems to make a reasonable case for the
proposal on the basis mostly of legal analysis and supported by 'anecdotal evidence' (IA, p. 81)
gathered through the stakeholder consultation.

ENDNOTES

1 Regulation (EC) No 593/2008 of 17 June 2008 on the law applicable to contractual obligations (Rome I).
2 IA, p. 38: 'The term 'third parties' should be understood as third parties other than the debtor, as all aspects affecting the
debtor are, pursuant to Article 14(2) of the Rome I Regulation, governed by the law that governs the assigned claim. Third
parties could for example be creditors of the assignor or the assignee, or competing assignees of the same claim.
3 The proposal defines third-party effects as 'proprietary effects, that is, the right of the assignee to assert his legal title over
a claim assigned to him towards other assignees or beneficiaries of the same or functionally equivalent claim, creditors of
the assignor and other third parties'.
4 The proposal defines a claim as 'the right to claim a debt of whatever nature, whether monetary or non-monetary, and
whether arising from a contractual or a non-contractual obligation’. It defines the assignment of a claim as ‘a voluntary
transfer of a right to claim a debt against a debtor. It includes outright transfers of claims, contractual subrogation, transfers
of claims by way of security and pledges or other security rights over claims’. The IA mentions factoring, collateralisation
and securitisation as examples of different types of assignments of claims.
5 The IA explains that three directives address conflict of law issues on securities:

 Directive 2002/47/EC of 6 June 2002 on financial collateral arrangements (the Financial Collateral Directive),

 Directive 98/26/EC of 19 May 1998 on settlement finality in payment and securities settlement systems (the
Settlement Finality Directive), and

 Directive 2001/24/EC of 4 April 2001 on the reorganisation and winding up of credit institutions (the Winding-
up Directive).

6 IA, p. 69: 'The issuance of a communication clarifying the Commission's views of the text of the existing conflict of laws
provisions of the [Settlement Finality Directive, the Financial Collateral Directive and the Winding-up Directive] would
mean that the scope and wording of the directives would remain unchanged. The communication would however
improve transparency of the existing rules across the European Union'.
7 The Giovannini group was a group of financial experts with a mandate to advise the Commission on EU cross-border
clearing and settlement in the markets for equities, bonds and derivatives. The group produced two reports: Alberto
Giovannini et al., Cross-Border Clearing and Settlement Arrangements in the European Union, 2001; Giovannini et al,
Second Report on EU Clearing and Settlement Arrangements, 2003.
8 Proposal for a regulation on the law applicable to contractual obligations, COM(2005) 650, European Commission,
December 2005.

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32008R0593
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32002L0047
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1527151648744&uri=CELEX:31998L0026
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex:32001L0024
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex:32001L0024
https://ec.europa.eu/info/publications/giovannini-reports_en
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1521032543592&uri=CELEX:52005PC0650
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9 Study on the question of effectiveness of an assignment or subrogation of a claim against third parties and the priority
of the assigned or subrogated claim over a right of another person, British Institute of International and Comparative Law
(BIICL), 2011.
10 Report on the question of the effectiveness of an assignment or subrogation of a claim against third parties and the
priority of the assigned or subrogated claim over the right of another person, COM(2016) 626, European Commission,
September 2016.
11 Green Paper – Building a Capital markets Union, COM(2015) 63, European Commission, 2015.
12 Communication on an Action Plan on Building a Capital Markets Union, COM(2015) 468, European Commission, 2015.
13 For information on factoring see the study Analysis of Use of Factoring, prepared for the Commission's DG Enterprise by
Greater London Enterprise Ltd, 2003.
14 The figures quoted by the IA refer to Europe as a geographical region, not to the European Union.
15 For information on collateralisation see the European Commission webpage on financial collateral arrangements.
16 IA, p. 27: 'Experts and at least some stakeholders agree that, despite the existence of conflict of laws rules, residual legal
uncertainty remains – as also evidenced in the evaluation, and the public consultation'.
17 The proposal defines habitual residence for companies and other bodies, whether corporate or unincorporated, as 'the
place of central administration'; for a natural person acting in the course of his business activity, the habitual residence is
'his principal place of business'.
18 Regulation (EU) 2015/848 of 20 May 2015 on insolvency proceedings.
19 The respondents included public authorities, industry associations, companies, law firms, think tanks and private
individuals, but, the IA notes, no consumer organisations. The responses were received from the UK, France, Germany,
Belgium, the Netherlands, Spain, Finland, the Czech Republic and Sweden, with the IA noting the under-representation of
smaller countries and newer Member States. The IA clarifies that the analysis of impacts gives due consideration to the
impacts on groups and Member States that are underrepresented in the stakeholder responses.

This briefing, prepared for the Committee on Legal Affairs (JURI), analyses whether the principal criteria laid down in the
Commission's own Better Regulation Guidelines, as well as additional factors identified by the Parliament in its Impact
Assessment Handbook, appear to be met by the IA. It does not attempt to deal with the substance of the proposal.
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