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Solidarity in EU asylum policy 
SUMMARY 
The arrival of refugees and irregular migrants in the EU in unprecedented numbers in 2015 exposed 
a number of deficiencies in the EU's external border, asylum and migration policy, and sparked EU 
action through various legal and policy instruments. Today, even though the EU has been relatively 
successful in securing its external borders, curbing irregular migrant arrivals and increasing 
cooperation with third countries, Member States are still reluctant to show solidarity and do more 
to share responsibility for asylum-seekers. 

Turmoil in Africa and the Middle East, and now the war in Ukraine, are forcing more and more people 
to flee violence and seek a safe haven in Europe. At times spontaneously, Member States have 
reacted to these crises and showed open solidarity, as with regard to the Ukrainian citizens fleeing 
the war. At other times their reaction has been more ambivalent: take for instance the ripples of 
discord caused by the disembarkation in November 2022 of migrants rescued from the 
Mediterranean by four private vessels, which once again clearly demonstrated the need for a more 
stable and predictable mechanism to manage irregular migration. International cooperation and 
solidarity are key in helping to manage migration to and between states. Under international law, 
states have certain legal obligations to assist and protect the refugees they accept on their territory, 
but the legal duties of other states as regards providing help and sharing that responsibility are less 
clearly codified. 

At EU level, the principle of solidarity is set out in several articles, including Article 80 of the Treaty 
on the Functioning of the European Union (TFEU). However, EU law does not define the notions of 
'solidarity' or 'fair sharing of responsibilities' for refugees or asylum-seekers. This has prompted EU 
institutions, academics and other stakeholders to propose different ways to render solidarity more 
operational; these include sharing out relevant tasks and pooling resources at EU level, and 
providing financial and other forms of compensation for frontline Member States. The continued 
failure to reform the EU asylum system, as well as the implementation of temporary solidarity 
measures based on ad hoc solutions, has exposed a crisis of solidarity that has yet to be resolved. 

This updates and expands on a March 2020 EPRS briefing written by Anja Radjenovic. 
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Background 
The removal of internal border controls in the European Union (EU) has led to the gradual 
development of EU policy on external borders, asylum and migration. However, flaws in EU policy 
were exposed during the influx of refugees and irregular migrants to the EU in 2015. To resolve the 
ensuing crisis, the EU implemented various laws and policies. Despite the relative effectiveness of 
these initiatives in helping to secure the external borders, reduce the number of irregular migrants 
arriving at the borders and increase cooperation with third countries, solidarity and responsibility-
sharing for asylum-seekers among EU Member States remains a problematic issue. 

Discussions in the Council of the EU on the reform of the EU asylum acquis have been going on for 
years. Although all Member States appear to agree that the current system does not ensure a fair 
distribution of asylum-seekers, there is no clarity as regards the way the solidarity principle should 
be applied to address the failings of the current system. In recent years, Member States have 
discussed ways to operationalise the concept of subsidiarity and whether solidarity should be 
encoded into a permanent or a temporary mechanism, whether the latter should be flexible and 
how this concept should be combined with a shared 'responsibility' among Member States. 
However, Member States have not managed to come to an agreement as to whether solidarity 
should find expression solely in mandatory relocation of asylum-seekers or also in financial aid; the 
European Parliament has rejected the latter option in the past. At the time of writing of the present 
document in early January 2023, there was no common and operational understanding of solidarity. 

Commission President Ursula von der Leyen made it clear in her political guidelines that the EU 
needed a fresh start on migration and asylum. Accordingly, she announced a new pact and recalled 
that the EU needs a 'new way of burden sharing', underlining in particular the need for 'a more 
sustainable approach to search and rescue'. She asserted that the EU needed 'to move from case-
by-case solutions to a more permanent answer' and that the new EU asylum system 'should include 
finding new forms of solidarity and should ensure that all Member States make meaningful 
contributions to support those countries under the most pressure'. 

In fact, the situation of irregular migration remains critical, especially in the Mediterranean. A 
significant number of migrants and asylum-seekers in distress at sea have been rescued by EU naval 
operations, EU agencies and non-governmental organisations (NGOs) in the Mediterranean in 
recent years (throughout 2015 up until July 2022, 586 562 lives were saved on the Mediterranean 
and western African routes). Nevertheless, from January to June 2022, on average five people died 
every day trying to cross the Mediterranean to reach Europe, as reported by the EU Fundamental 
Rights Agency (FRA). According to the European Border and Coast Guard Agency (Frontex), around 
228 000 irregular border crossings were detected at the EU's external borders during the first nine 
months of 2022; besides constituting a 70 % increase compared to the same period in 2021, this 
number is the highest (for the same period) since 2016. 

From January to December 2022, the Western Balkans route was the busiest, with 106 396 irregular 
border crossings. Over the same period, the central Mediterranean route came second in terms of 
arrivals, with 65 572 irregular border crossings putting pressure on the reception capacities in Italy 
in particular. According to the EU Agency for Asylum (EUAA), asylum applications in the EU+ (i.e. EU 
Member States plus Norway and Switzerland) reached some 84 500 in August 2022, confirming the 
increasing trend in arrivals since mid-2021. Since the beginning of 2022, EU+ countries have 
received 564 000 asylum applications, up 62 % compared to the same period in 2021. According to 
the recent Commission action plan for the central Mediterranean, over 90 000 migrants and 
refugees originating mostly from Egypt, Tunisia, and Bangladesh arrived in 2022 mainly from Libya 
and Tunisia. This represents an increase of over 50 % in comparison with 2021. Most reached the EU 
after hazardous journeys and search and rescue operations at sea. 

https://www.europarl.europa.eu/doceo/document/A-8-2017-0345_EN.html?redirect
https://op.europa.eu/en/publication-detail/-/publication/62e534f4-62c1-11ea-b735-01aa75ed71a1
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1706
https://www.cambridge.org/core/journals/international-and-comparative-law-quarterly/article/international-cooperation-and-responsibilitysharing-to-protect-refugees-what-why-and-how/83C23155258B2F45634F38D493301D5C
https://www.europarl.europa.eu/RegData/etudes/BRIE/2022/733712/EPRS_BRI(2022)733712_EN.pdf
https://fra.europa.eu/en/news/2022/migrant-search-and-rescue-mediterranean-updated?utm_campaign=fra-alerts-newsletter&utm_source=newsletter
https://frontex.europa.eu/media-centre/news/news-release/eu-external-borders-in-september-vlgp1C
https://euaa.europa.eu/latest-asylum-trends-asylum
https://euaa.europa.eu/latest-asylum-trends-asylum
https://home-affairs.ec.europa.eu/eu-action-plan-central-mediterranean_en
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The current situation 
In September 2020, the Commission presented a New Pact on Migration and Asylum, which 
included a proposal on asylum and migration management (AMMR), to replace the 2013 Dublin 
Regulation, which determines the EU Member State responsible for examining asylum applications. 
While the proposal 'essentially preserved' the current criteria for determining this responsibility, it 
also introduced changes and additions to the regulation, especially on solidarity and 
responsibility- sharing for asylum-seekers among Member States. The Commission's proposal 
moved away from the mandatory relocation of asylum-seekers, which proved controversial 
during the 2015 migration crisis to the point where some Member States refused to comply with 
the mechanisms adopted under Article 78(3) of the Treaty on the Functioning of the European 
Union (TFEU). It instead proposed a structured and flexible solidarity mechanism based on 
different solidarity contributions: 

 relocation of asylum-seekers not in a border procedure; 
 relocation of beneficiaries of international protection; 
 return sponsorship of illegally staying third-country nationals; 
 or support for capacity-building in the Member State (or non-EU country) facing 

migratory pressure. 

Separate rules on general migratory pressure or risk of pressure, on the one hand, and search and 
rescue disembarkations, on the other, were also proposed. The Commission proposed to assess the 
extent of the migratory pressure experienced by a Member State, by taking into account a series of 
elements, including, for example, the number of asylum applications, search and rescue cases, 
irregular border crossings and returns, the geopolitical situation and cooperation with the relevant 
non-EU countries of origin and transit. Member States would be required to contribute to alleviating 
the migratory pressure on another Member State primarily by relocation (prioritising 
unaccompanied minors) or by helping in the return of illegally staying migrants and, when needed, 
by capacity-building measures, which should not exceed 30 % of the total contributions identified 
for the benefitting Member State. The share of solidarity contributions of each Member State would 
be based on a distribution key that takes into account the size of its population (50 % weighting) 
and the total GDP (50 % weighting), and would be specified in a Commission implementing act. 

The proposal also included a mechanism for solidarity for search and rescue operations, as well 
as for vulnerable persons, regardless of how they crossed the EU external border. The mechanism is 
primarily based on voluntary contributions to be made at the Commission's request, taking into 
account the distribution key in case of relocation. Member States may choose from among the 
following options: 

 relocation of asylum-seekers not in a border procedure; 
 capacity-building measures; 
 relocation of vulnerable people. 

In case of insufficient pledges resulting in a shortfall greater than 30 % of the total number of 
relocations identified for the benefitting Member State, the Member States that have decided to 
contribute through capacity building would be obliged to contribute either through relocation or 
return sponsorship. While Member States cannot choose nationalities when relocating migrants 
(although meaningful links, such as family links or possession of diplomas or qualifications, should 
be established, if possible), they can do so when assisting with return operations. Member States 
may also at any time make solidarity contributions on their own initiative, including by relocating 
applicants undergoing the border procedure or illegally staying third-country nationals. The asylum 
and migration management proposal did not include a solidarity mechanism to address crisis 
situations generated by a mass influx of persons into a Member State, as this mechanism is part of a 
separate proposal on 'crisis and force majeure' presented under the Asylum and Migration Pact. 

https://ec.europa.eu/info/strategy/priorities-2019-2024/promoting-our-european-way-life/new-pact-migration-and-asylum_en#:%7E:text=This%20new%20system%20should%20provide,values%20and%20with%20international%20laws.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2020:610:FIN
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:180:0031:0059:en:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:180:0031:0059:en:PDF
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/659316/EPRS_BRI(2020)659316_EN.pdf
https://www.europarl.europa.eu/thinktank/en/document/EPRS_BRI(2021)698851
https://ec.europa.eu/info/strategy/priorities-2019-2024/promoting-our-european-way-life/new-pact-migration-and-asylum/effective-solidarity_en
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/659448/EPRS_BRI(2021)659448_EN.pdf
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In June 2022, under the French Presidency of the Council of the EU, the four rotating presidencies – 
France, Czechia, Sweden, Spain and Belgium – agreed with the European Parliament on a joint 
roadmap to enable the adoption of all the proposals under the Pact on Migration and Asylum by 
February 2024, with the aim of ensuring their entry into force by April 2024 at the latest. In 
September 2022, the Czech Presidency submitted a proposal for a permanent solidarity 
mechanism at the Justice and Home Affairs Council, which was followed up by a discussion paper 
entitled Way forward on EU migration solidarity and crisis response mechanism; the aim of the 
discussion paper was to advance on the solidarity aspects of the reform. On compulsory solidarity, 
the proposal put forward – for the first time – minimum annual figures for the relocation of asylum-
seekers, with Member States having the choice of either 5 000 or 10 000 relocations per year from 
frontline countries. The Czech Presidency proposed a system of three safeguards to ensure 'enough 
predictability, assurance as well as flexibility in terms of the solidarity mechanism': 

 a minimum annual threshold, which the Commission could revise upwards on its own; 
 a 'fair share' principle as a distribution key for calculating solidarity commitments; 
 additional solidarity for situations where there are not enough relocation pledges, 

which would make it possible to use 'Dublin transfers' (the transfer of an applicant to 
another Member State considered responsible for examining the asylum application) 
for reducing pressure on certain countries. 

On flexible responsibility, the presidency suggested extending the scope of the derogations to 
the right of asylum as defined in the draft regulation on the instrumentalisation of migrants; it 
furthermore suggested easing the reception conditions for asylum-seekers and procedural 
deadlines for the asylum procedure at the border, covered by the draft regulation on asylum 
procedures. Again, there would be additional flexibilities on processing times or a lowering of the 
percentage threshold for nationalities subject to this procedure at the border. In addition, the Crisis 
and Force Majeure Regulation adds another condition for Member States contributing through 
return sponsorship in situations of crisis: if an irregular migrant does not return or is not removed 
within four months, it would trigger a transfer of the migrant to the 'sponsor' Member State. 

International solidarity and responsibility-sharing 
According to the 1951 United Nations (UN) Refugee Convention, states have certain legal 
obligations to assist and protect refugees that they accept on their territory. However, there is 
currently no clarity regarding the legal requirements towards other states when it comes to sharing 
this responsibility. There is currently no binding legal agreement at global level to ensure the fair 
sharing of responsibilities for refugees or asylum-seekers. As discussed by Rebecca Dowd and Jane 
McAdam in their expert paper, the preamble to the 1951 Convention emphasises the importance of 
international cooperation with respect to international protection but does not give any indication 
as to what that actually means. They point out that academics and other stakeholders have 
extensively focused on determining whether states have an obligation as regards responsibility-
sharing and international cooperation, citing the more prevalent view that, although the principle 
of responsibility – or burden-sharing, which should not be confused with burden shifting – is a vital 
part of international refugee law, the obligations placed on states are not legally binding. They go 
on to argue that states currently appear unwilling to agree to concrete commitments on 
responsibility-sharing in the form of a new international instrument, even if it is non-binding, as 
demonstrated by the negotiations for the 2018 Global Compact on Refugees.1 Volker Türk and 
Madeline Garlick argue that states have legal obligations – arising from the UN Charter, the statute 
of the UN High Commission for Refugees (UNHCR), various UN General Assembly resolutions and 
other international instruments – to cooperate with each other and show solidarity with regard to 
refugees. However, they also note that it is extremely difficult to determine the precise form and 
content of such cooperation and, from here, the respective contribution of each state. In the authors' 
opinion, this lack of certainty would be best addressed by an additional protocol to the 1951 
Convention, containing agreed commitments to responsibility-sharing, cooperation and solidarity. 

https://www.europarl.europa.eu/resources/library/media/20220907RES39903/20220907RES39903.pdf
https://www.europarl.europa.eu/resources/library/media/20220907RES39903/20220907RES39903.pdf
https://data.consilium.europa.eu/doc/document/ST-13110-2022-INIT/en/pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2022/739204/EPRS_BRI(2022)739204_EN.pdf
https://www.unhcr.org/3b66c2aa10
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/83C23155258B2F45634F38D493301D5C/S0020589317000343a.pdf/international_cooperation_and_responsibilitysharing_to_protect_refugees_what_why_and_how.pdf
https://www.europarl.europa.eu/thinktank/en/document/EPRS_BRI(2018)623550
https://academic.oup.com/ijrl/article/28/4/656/2743476
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Forms of international solidarity 
According to the Dowd and McAdam paper, which is based on the outcome of the June 2011 
UNHCR expert meeting on international cooperation to share burdens and responsibilities, 
international cooperation 'can be manifested in many forms, including material, technical or 
financial assistance, as well as physical relocation of asylum-seekers and refugees'. The authors 
further suggest that international cooperation to share burdens and responsibilities generally 
consists of two main categories: 

 the provision of financial and other assistance to host countries, and 
 the admission of refugees, most commonly through resettlement. 

Offering refugee-hosting countries financial assistance is considered to be the 'most convenient and 
common' and 'the easiest form of sharing'. The most common way for states – usually developed 
ones – to provide financial assistance is through contributions to the UNHCR to support over-
burdened host states. 

Regarding the admission of refugees, complementary pathways can take many different forms, 
including resettlement, humanitarian visas, work or study opportunities, visa exemptions for certain 
groups, temporary evacuation schemes, labour mobility schemes and family reunification. 
Furthermore, the nature of responsibility-sharing also depends on the circumstances. In the case of 
sea rescue, for example, it may include financial, material, technical or other capacity-building help; 
such as non-disembarking states assuming responsibility for examining applications, providing 
international protection or ensuring long-lasting solutions to displacement. The authors further 
note that the most difficult question with respect to the sharing of responsibilities is how they 
should be measured. In this regard, they refer to the principle of common but differentiated 
responsibilities.2 This principle argues that all states do not have the same capabilities with regard 
to the protection of refugees, and therefore cannot all contribute in the same way or to an equal 
degree. 

EU framework for solidarity 
Legal framework 
The duty of sincere cooperation is set out in Article 4(3) of the Treaty on European Union (TEU), 
which requires the EU and the Member States to 'assist each other in carrying out tasks which flow 
from the Treaties', to 'take any appropriate measure, general or particular, to ensure fulfilment of the 
obligations arising out of the Treaties or resulting from the acts of the institutions of the Union' and 
to 'facilitate the achievement of the Union's tasks'. As stated in a 2015 European Parliament working 
document, the principle of sincere cooperation – which applies to all policy areas – obliges the EU 
and its Member States to assist each other in the area of asylum and immigration. 

It is commonly acknowledged that the term 'solidarity' does not have a single and uniform meaning 
in the EU legal context.3 Suffice to recall that the term 'solidarity' is referred to in several articles of 
the EU Treaties in relation to values, principles and different policy areas, notably in Articles 2, 3.3(2), 
21, 24.2 and 31 TEU and Articles 122.1, 194.1 and 222.1 TFEU. As regards asylum, migration and 
border control the principle of solidarity is set out in Article 80 TFEU. It covers asylum policies, as 
was the case before the Treaty of Lisbon,4 but also immigration and border control policies. Article 
80 clarifies that, whenever necessary, appropriate measures to give effect to the principle of 
solidarity and fair sharing of responsibility – including its financial implications – shall be adopted. 
However, it does not define the notions of 'solidarity' and 'fair sharing of responsibilities'. 

Moreover, Article 67.2 TFEU refers to solidarity as a guiding principle when designing asylum, 
immigration and external border control policies. This means that solidarity should form the basis 
of these policies in general and not only in emergency situations. Over the years, several other policy 
documents have referred to solidarity in the area of migration, for instance the 1999 Tampere5 

https://academic.oup.com/ijrl/article/24/2/471/1538108
https://www.europarl.europa.eu/thinktank/en/document/EPRS_BRI(2016)589859
https://www.europarl.europa.eu/cmsdata/150782/eprs-study-humanitarian-visas.pdf
https://www.britannica.com/topic/common-but-differentiated-responsibilities
https://www.britannica.com/topic/common-but-differentiated-responsibilities
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12012M004
https://www.europarl.europa.eu/doceo/document/LIBE-DT-564907_EN.pdf
https://www.europarl.europa.eu/doceo/document/LIBE-DT-564907_EN.pdf
https://eur-lex.europa.eu/eli/treaty/teu_2012/art_2/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:12012M003
https://eur-lex.europa.eu/eli/treaty/teu_2008/art_21/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:12012M024
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016M031
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12012E122
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12012E194
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E222
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E080
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12008E067
https://www.europarl.europa.eu/summits/tam_en.htm
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European Council conclusions, the 2004 Hague programme,6 the 2008 European Pact on 
Immigration and Asylum7 and the 2010 Stockholm programme.8 

Different forms of solidarity 
Article 80 TFEU clearly states that the policies on asylum, migration and border control as well as 
their implementation should be governed by the principle of solidarity and fair sharing of 
responsibility, 'including its financial implications', among the Member States. The fact that the 
article explicitly refers to the term 'including' suggests the importance of sharing the financial 
burden9 but also suggests that other forms of solidarity are possible. 

According to a 2015 Parliament working document, solidarity at EU level can be divided into two 
categories: 

 internal solidarity, which refers to the solidarity shown between Member States, 
between the European Union as a whole and its Member States, or between EU 
citizens and third-country nationals present in the EU, and 

 external solidarity, which refers to solidarity by the EU towards people in third 
countries who are fleeing war, persecution, hunger or violent conflicts in their country 
of origin, and solidarity with third countries that currently receive huge numbers of 
refugees fleeing war, persecution and hunger in neighbouring countries. 

Internal solidarity10 can further be divided into the following categories: 

 relocation,11 which refers to the transfer of an applicant for international protection 
or a beneficiary of international protection from one Member State to another within 
the EU; 

 mutual recognition of positive asylum decisions, which works to increase the level 
of trust between Member States and encourage internal solidarity in the context of a 
future permanent relocation mechanism; 

 operational support and joint/supported processing provided via the European 
Union Agency for Asylum and Frontex) to frontline Member States, either in relation 
to the processing of applications or the protection of the external border; 

 pro-active interpretation of the Dublin Regulation through the use of the 
humanitarian clause (Article 17(2)) to bring together family members based on family 
or cultural considerations, even where that Member State is not responsible under the 
Dublin rules; 

 the Temporary Protection Directive (TPD), which provides for both financial 
solidarity and practical solidarity in the form of sharing the reception of displaced 
people in the event of a mass influx. 

The Temporary Protection Directive (2001/55/EC) 

Following Russia's invasion of Ukraine in February 2022, 7.8 million people fled the country and were 
forced to seek refuge, mostly in neighbouring countries. In response, the European Union swiftly decided 
to grant EU-wide temporary protection to people arriving from Ukraine. The EU Temporary Protection 
Directive (2001/55/EC), although invoked several times in the past, had never before been activated. The 
directive was conceived to 'promote a balance of efforts between the Member States in receiving 
displaced persons and to establish minimum standards for giving temporary protection in the event of 
a 'mass influx''. For the first time ever in March 2022, it enabled the Member States to move rapidly so as 
to offer protection and rights to people in need of immediate protection and to avoid an overwhelming 
of national asylum systems due to mass arrivals of displaced persons. At the time of writing, more than 
4.8 million Ukrainian citizens had registered for temporary protection or similar national protection 
schemes in the EU. The Temporary Protection Directive will be repealed by the proposed crisis and force 
majeure regulation once it is adopted. 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52005XG0303%2801%29
https://data.consilium.europa.eu/doc/document/ST-13440-2008-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-13440-2008-INIT/en/pdf
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:115:0001:0038:EN:PDF
https://www.europarl.europa.eu/doceo/document/LIBE-DT-564907_EN.pdf
https://data.unhcr.org/en/situations/ukraine
https://www.europarl.europa.eu/RegData/etudes/BRIE/2022/729331/EPRS_BRI(2022)729331_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2022/729331/EPRS_BRI(2022)729331_EN.pdf
https://ec.europa.eu/eurostat/web/products-eurostat-news/-/ddn-20221209-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020PC0613
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020PC0613
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Solidarity in Article 80 TFEU 
Article 80 TFEU has not been used as a legal basis to date. The Commission proposed using it as a 
joint legal basis for funds dealing with asylum and migration, but the Council rejected the proposal, 
reiterating its view that Article 80 TFEU does not constitute a legal basis within the meaning of EU 
law and that within Chapter 2 of the TFEU on policies on border checks, asylum and immigration 
only Article 77(2) and (3), Article 78(2) and (3) and Article 79(2), (3) and (4) TFEU contain legal bases 
enabling the relevant EU institutions to adopt EU legal acts. 

Parliament has repeatedly taken the view that within the TFEU, Article 80 along with Articles 77-79 
provides a joint legal basis in the areas of asylum, migration and borders. The authors of the 
previously mentioned Parliament working paper thus state that Article 80 TFEU provides a legal 
basis 'jointly' with Articles 77, 78 or 79 TFEU to implement the principle of solidarity in the areas of 
asylum, immigration and border control, whereas the use of Articles 77-79 alone would not explicitly 
or implicitly provide a basis for the specific measures necessary to achieve solidarity and fair sharing 
of responsibility between Member States. In line with the concept of joint legal basis, the Advocate 
General of the Court of Justice of the European Union (CJEU) has stated that another Treaty provision 
on asylum, Article 78(3), constitutes a specific legal basis for provisional measures to implement the 
principle of solidarity, when read in conjunction with Article 80 TFEU. 

In 2019, CJEU Advocate General Sharpston addressed three fundamental questions, namely the rule 
of law, the duty of sincere cooperation and the principle of solidarity in relation to the 'parameters 
of the EU legal order and the duties incumbent upon Member States'. The case was related to two 
Council decisions on relocation introducing provisional measures for the benefit of the frontline 
Member States: Council Decision (EU) 2015/1523 and Council Decision (EU) 2015/1601. This latter 
decision was challenged by Slovakia and Hungary, but the Court dismissed the action in September 
2017. In November 2019, the Commission then brought infringement proceedings against three 
Member States: Poland, Hungary and Czechia for failure to comply with their legal obligations on 
relocation. In a judgment delivered on 2 April 2020, the Court confirmed that those Member States 
had failed to fulfil their obligations under EU law. Advocate General (AG) Sharpston wrote in her 
opinion (paragraphs 246 to 255) that since the Schuman Declaration in 1950, it was acknowledged 
that Europe would 'not be made all at once, or according to a single plan. It will be built through 
concrete achievements which first create a de facto solidarity'. She added that the principles and 
shared values upon which Europe is built include 'pluralism, non-discrimination, tolerance, justice, 
solidarity and equality between women and men'. AG Sharpston then recalled how the Court had 
'over the years, echoed that call to solidarity' and she referred to a number of previous Court rulings 
that made it clear that 'the principle of solidarity necessarily sometimes implies accepting 
burden-sharing'.12 

Some pundits underline that Article 80 TFEU must always be read in conjunction with another 
provision (Article 77, 78 or 79 TFEU) when concrete and appropriate measures are needed to 
implement the principle of solidarity and the fair sharing of responsibility. Likewise, the European 
Committee of the Regions also deems Article 80 TFEU a valid legal basis to promote solidarity and 
fair sharing of responsibility. A 2011 European Parliament study, which assessed the implementation 
of Article 80 TFEU, concluded that at the time there was relatively little consensus on Article 80 TFEU 
when it comes to its effects, scope and outlook. However, the study also stressed that cooperation 
on these issues is key to the success of border, asylum and immigration policies, as well as to the 
success of the EU as a whole. A 2019 EPRS study outlined possible further scope for action in the 
area of immigration, asylum and border policies. Specifically, ideas regarding solidarity and the fair 
sharing of responsibility – proposed by institutions, academics and stakeholders on the basis of 
Article 80 TFEU – include doing more to share tasks and pool resources at EU level, as well as 
compensating frontline Member States both financially and through other contributions such as 
flexible solidarity. Some, such as Esin Küçük, also suggest that secondary legislation adopted by the 
EU in relevant policy areas – and its interpretation by the CJEU – together with an agreement on the 
definition of shared responsibility, could facilitate the implementation of the principle of solidarity. 

https://data.consilium.europa.eu/doc/document/ST-8256-2014-ADD-1/en/pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E077
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12008E078
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E079
https://www.europarl.europa.eu/doceo/document/TA-8-2016-0102_EN.html?redirect
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E077
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12008E078
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E079
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62015CC0643
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62015CC0643
https://www.europarl.europa.eu/RegData/etudes/ATAG/2020/649325/EPRS_ATA(2020)649325_EN.pdf
https://curia.europa.eu/juris/document/document.jsf;jsessionid=F2B811845140A190BC7F7878D8D53E87?text=&docid=219670&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=406407
https://curia.europa.eu/jcms/upload/docs/application/pdf/2019-10/cp190133en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ%3AJOL_2015_239_R_0011
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32015D1601
https://curia.europa.eu/jcms/upload/docs/application/pdf/2017-09/cp170091en.pdf
https://curia.europa.eu/juris/document/document.jsf?text=&docid=224882&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=972806
https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-04/cp200040en.pdf
https://curia.europa.eu/juris/document/document.jsf;jsessionid=5554C60AD863A55DA6FE9AB8762BFA93?text=&docid=219670&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=116228
https://www.jurisquare.be/fr/journal/cahdroiteur/2018-2/une-base-juridique-pour-la-solidarite-larticle-80-seconde-phrase-tfue/index.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52012IR1665
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52012IR1665
https://www.europarl.europa.eu/RegData/etudes/etudes/join/2011/453167/IPOL-LIBE_ET(2011)453167_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2019/630353/EPRS_STU(2019)630353_EN.pdf
https://journals.sagepub.com/doi/abs/10.1177/1023263X1602300604
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Scholars, such as Valsamis Mitsilegas, further argue that in its interpretation of Article 80, the CJEU 
needs to move from a state-centred and exclusionary concept of solidarity – one that is focused 
exclusively on the state and on inter-state relations – to a concept of solidarity based on affected 
individuals, thus respecting their fundamental rights (see case C-411/10).13 Other scholars argue that 
the principle of solidarity could be interpreted, inter alia, as a sort of 'joint insurance policy 
mechanism' meaning that by helping the Member States under migratory pressure, the other 
Member States will foster stability of the EU as a whole. 

Solidarity and responsibility-sharing in EU asylum policy 
The EU has provided its Member States with significant financial and practical support in recent 
years. Frontex and the EU Agency for Asylum have provided personnel and equipment, while a new 
emergency support instrument has been funding emergency support operations addressing the 
needs of migrants and refugees in the most affected Member States. Furthermore, by October 2019, 
more than 34 000 people had been relocated from Italy and Greece to 25 Member States and 
Schengen-associated countries under the two relocation decisions. Since January 2019, the 
Commission has been coordinating and supporting ad hoc voluntary relocation from Italy and Malta 
following search and rescue (SAR) operations, with over 2 000 people relocated. At the same time, 
the Commission has been continuously calling for coordinated action and cooperation in search 
and rescue. Nevertheless, the continued failure to reform the current EU asylum system, coupled 
with the fact that solidarity measures are temporary and are based on ad-hoc solutions, speaks of a 
crisis of solidarity that shows no sign of being resolved. The Parliament also has consistently called 
for an automatic, binding mechanism for the fair distribution of asylum-seekers among all EU 
Member States and for limiting the access of non-cooperative countries to EU funds, including in its 
October 2017 report on the recast of the Dublin Regulation. 

Crisis in the Mediterranean 
Disagreements regarding the Common European Asylum System (CEAS) were reflected in the 2018 
'disembarkation crisis', when Italy and Malta repeatedly prevented NGOs' and other vessels 
conducting SAR activities in the Mediterranean from disembarking the people they had rescued at 
sea in their ports. Furthermore, in early 2019, the Member States decided to discontinue the work of 
the maritime patrols of Operation Sophia, which had saved tens of thousands of lives. A policy of 
forcing migrants to stay for several days and sometimes weeks on boats, together with legal action 
and various administrative barriers preventing NGO ships from operating at sea, was the result of a 
stand-off between the Member States, as most governments were reluctant to offer relocation 
spaces or to give protection to people who needed it. Instead of sharing responsibility fairly and 
standing in solidarity with frontline Member States, EU countries continued to secure the EU's 
external borders and focused on cooperating with third countries (in particular Libya) to curb 
migration flows, prompting strong criticism from academia and civil society organisations. 

On the basis of the European Council's June 2018 conclusions, the potential creation of controlled 
centres and regional disembarkation platforms in third countries was explored as a way of resolving 
the disembarkation problem; however, no consensus could be reached owing to a lack of political 
and legal feasibility. Italy and Malta's stiff resistance to disembarkations prompted a group of 
Member States referred to as a 'coalition of the willing' to show 'ship by ship' solidarity with frontline 
Member States and stranded migrants, and make ad hoc arrangements to take in the people who 
had disembarked. While these arrangements were a positive shift from the previous stand-off, they 
were nevertheless criticised for being made in a purely intergovernmental fashion, for being 
dependent on other EU countries agreeing to take responsibility for people rescued before their 
disembarkation, and for being unpredictable and not compatible with the CEAS. Furthermore, 
according to experts, this partial solidarity fails to deliver a unified approach, fails to consider the 
interests of all EU countries and is against the letter and spirit of Article 80 TFEU, which requires EU 
policies on asylum, migration and border management to be based on the fair sharing of 
responsibilities. In December 2018, the Commission suggested that temporary arrangements 

https://link.springer.com/article/10.5117/CMS2014.2.MITS
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62010CJ0411
https://www.researchgate.net/publication/287265055_Is_There_Solidarity_on_Asylum_and_Migration_in_the_EU
https://ec.europa.eu/commission/presscorner/detail/en/FS_19_6076
https://www.europarl.europa.eu/legislative-train/theme-towards-a-new-policy-on-migration/file-emergency-support-mechanism-for-the-refugee-crisis
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A52020SC0207
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A52020SC0207
https://opiniojuris.org/2019/08/09/solidarity-a-la-carte-the-eus-response-to-boat-migration/
http://www.europarl.europa.eu/doceo/document/TA-8-2016-0102_EN.html?redirect
http://www.europarl.europa.eu/doceo/document/A-8-2017-0345_EN.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016D0993
https://www.consilium.europa.eu/en/press/press-releases/2018/05/14/eunavfor-med-operation-sophia-operation-to-contribute-to-better-information-sharing-on-crime-in-the-mediterranean/
https://wms.flexious.be/editor/plugins/imagemanager/content/2140/PDF/2019/EPIM_Policy_Update_February_2019.pdf
https://www.euronews.com/2018/07/06/prompted-by-eu-libya-quietly-claims-right-to-order-rescuers-to-return-fleeing-migrants
https://www.law.ox.ac.uk/research-subject-groups/centre-criminology/centreborder-criminologies/blog/2018/04/pushing-0
https://reliefweb.int/report/world/euitalylibya-disputes-over-rescues-put-lives-risk
https://www.consilium.europa.eu/en/press/press-releases/2018/06/29/20180628-euco-conclusions-final/
https://ec.europa.eu/commission/presscorner/detail/en/IP_18_4629
https://www.ceps.eu/ceps-publications/search-and-rescue-disembarkation-and-relocation-arrangements-in-the-mediterranean/
https://opiniojuris.org/2019/08/09/solidarity-a-la-carte-the-eus-response-to-boat-migration/
https://www.ecre.org/relying-on-relocation-ecre-proposal-for-a-predictable-and-fair-relocation-following-disembarkation/
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:52018DC0798
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showing genuine solidarity and responsibility could be made. These arrangements, which would be 
time-limited and serve as a stop-gap until the new Dublin regulation was adopted and applied, 
could be used to anticipate the core elements of the future EU asylum system. Furthermore, several 
NGOs called for – and even presented plans for – a consistent and fair relocation arrangement 
following disembarkation. 

Recent developments 
Notwithstanding the lower number of arrivals compared to 2015, the situation in the Mediterranean 
Sea remained critical throughout 2022. According to the UNHCR, in 2022, 159 381 individuals had 
arrived by sea to Italy, Greece, Spain, Cyprus and Malta, and 1 940 persons had lost their lives or had 
gone missing since the beginning of the year. Indeed, as confirmed by a report from the 
International Organisation for Migration (IOM), the Mediterranean remains the most dangerous 
route for migrants seeking to reach Europe. 

Table 1 – Sea arrivals and deaths per year since 2014 

In early November 2022, four charity rescue 
boats full of migrants asked Italian port state
authorities to dock. One of them, the Rise
Above boat docked in the port of Reggio 
Calabria, and 89 rescued individuals were let 
ashore. One of the ships, the Ocean Viking,
operated by the European charity SOS 
Méditerranée under a Norwegian flag, with 
234 migrants on board, remained off the 
coast of Sicily and kept asking for docking. 
Facing the firm refusal by Italy, the Ocean 
Viking headed to France. Meanwhile, the 
Commission confirmed that it is not 
responsible for designating a safe port, 
however it recalled that a voluntary 
solidarity mechanism approved in June 2022 
(see below) may serve as a basis to relocate
people among the Member States. Tensions 
mounted between France and Italy, with 
France reportedly accusing Italy of not 
respecting EU and international law, 
because Italy was originally the nearest safe 

place to disembark the migrants. It is reported that the French interior minister declared that France 
would proceed with the disembarkation of 234 migrants on the Ocean Viking but 'decided to freeze 
a plan to take in 3 500 migrants currently in Italy, part of the European burden-sharing accord, and 
urged Germany and other EU nations to do the same'. Eventually, on 10 November, the Ocean Viking 
was granted access to the French military port of Toulon in order to allow disembarkation of the 
individuals on board, including children. 

The stand-off between France and Italy about the disembarkation showed clearly that 
notwithstanding years of discussion and negotiation about a possible 'solidarity mechanism', views 
among Member States are still divergent. On 12 November 2022, four Member States – Italy, Greece, 
Cyprus and Malta (Spain and France did not join the statement) – issued a joint statement in which 
they pointed out that they were bearing the heaviest burden involved in managing migratory flows 
in the Mediterranean. They called once again for migration and asylum policy based on the 
principles of solidarity and fair sharing of responsibility among the Member States. In the absence 
of an agreement on a 'permanent burden sharing mechanism', the four Member States could not 
subscribe to the principle that only the country of first entry is responsible for the disembarkation 

Years Arrivals 
Dead and 
missing 

2022 159 381 1 940 

2021 123 318 3 231 

2020 95 774 1 881 

2019 123 663 1 510 

2018 141 472 2 277 

2017 185 139 3 139 

2016 373 652 5 096 

2015 1 032 408 3 771 

2014 225 455 3 538 

Source: UNHCR, accessed on 12 January 2023. 

https://www.ecre.org/relying-on-relocation-ecre-proposal-for-a-predictable-and-fair-relocation-following-disembarkation/
https://data.unhcr.org/en/situations/mediterranean
https://www.iom.int/news/more-5000-deaths-recorded-european-migration-routes-2021-iom
https://www.reuters.com/world/europe/norway-shuns-italy-request-take-charge-migrants-ngo-ships-2022-11-04/
https://agenceurope.eu/en/bulletin/article/13056/3
https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT_22_6745
https://euobserver.com/migration/156386
https://www.france24.com/en/europe/20221115-france-to-deport-44-of-234-migrants-rescued-by-ship-in-italy-row
https://www.interno.gov.it/it/notizie/dichiarazione-congiunta-sui-flussi-migratori-dei-ministri-competenti-italia-malta-cipro-e-grecia
https://data.unhcr.org/en/situations/mediterranean
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of irregular migrants, especially when disembarkation is the result of uncoordinated decisions taken 
by private vessels without the involvement of the competent state authorities. Finally, they called 
on the Commission and the Council presidency to immediately start the discussion on how to better 
coordinate these operations in the Mediterranean. 

On 16 November 2022, the Council held a discussion but it is was reported that the Member States 
were not yet ready to call an extraordinary Justice and Home Affairs Council, unless the meeting was 
organised and based on concrete initiatives; thus, the discussion remained at ambassadorial level. 
On 21 November, the Commission put forward an action plan to address the situation in the 
Mediterranean, which included 20 actions around three main pillars. The first pillar aims to 
strengthen cooperation with third countries and international organisations; the second pillar 
envisages a more coordinated approach to SAR operations. This is why, inter alia, the plan 
announces that the Commission will relaunch the European Contact Group on Search and Rescue, 
in the number of people an expert group aiming to enhance cooperation and information exchange 
between Member States and relevant stakeholders. The third pillar aims to accelerate the 
implementation of the Solidarity Declaration agreed on 22 June 2022, as so far only a minor 
percentage of the originally pledged relocations has materialised. On 25 November 2022, an 
emergency meeting of European Justice and Home Affairs ministers discussed the increase in 
irregular migration into the EU, including the sharp rise in the number of people reaching the EU by 
the perilous Mediterranean route. The Czech Presidency issued a summary of the meeting 
reiterating Member States' willingness to build a sustainable migration and asylum system. 
However, as regards solidarity, Member States simply stressed the need to implement the Solidarity 
Declaration for the Mediterranean taken in June 2022. 

The voluntary solidarity mechanism: A solution in the near future? 
After a series of informal discussions, in September 2019 the home affairs ministers of Germany, 
France, Italy and Malta reached an agreement on a predictable temporary solidarity mechanism. 
They 'jointly committed' to a non-legally binding scheme with voluntary pledges for the relocation 
of migrants before disembarkation in the central Mediterranean. Although the deal was welcomed 
by some NGOs, including Amnesty International and Oxfam, others raised concerns regarding its 
compliance with EU Treaties and principles – such as equal solidarity and fair distribution of 
responsibility for asylum-seekers among all Member States. Furthermore, SAR NGOs operating in 
the Mediterranean issued a joint statement calling for sanctions against countries that refused to 
comply. 

The 2019 Finnish Presidency of the Council expressed the hope that the proposed temporary 
voluntary mechanism (the Malta deal) could 'serve as an experiment for the broader reform of the 
European asylum system. However, the initial response from governments at the meeting of EU 
home affairs ministers in October 2019 did not give much cause for optimism, as Member States 
clearly indicated that they were not prepared to make concrete commitments on responsibility-
sharing in the form of a new instrument at that time, even if it were non-binding. Furthermore, 
academics have warned that allowing states to choose when to implement solidarity measures 
would mean returning to intergovernmentalism in areas that are now clearly under EU competence 
and subject to qualified majority voting, putting at risk the EU Treaties' objective of having a single 
area of asylum common to all EU Member States. 

Calls for solidarity were also made after in February 2020 the Turkish authorities decided to stop 
implementing the EU-Turkey statement, which led to a significant increase in migrant arrivals along 
the Greek-Turkish border and to rising tensions. This prompted Greece to announce that it would 
not be accepting any new asylum applications for one month, and that it was 'invoking Article 78(3) 
TFEU to ensure full European support'. The visit of EU heads of state or government to Greece on 
3 March 2020 sent a strong signal of unity and readiness to tackle the brewing crisis, while also 
providing Greece with support and practical solidarity. During the first half of 2022, the French 
Presidency, in an attempt to overcome the stalled negotiation on the EU Pact on Migration and 

https://home-affairs.ec.europa.eu/eu-action-plan-central-mediterranean_en
https://ec.europa.eu/commission/presscorner/detail/en/IP_22_7068
https://www.europarl.europa.eu/thinktank/en/document/EPRS_BRI(2022)733712
https://ec.europa.eu/transparency/expert-groups-register/screen/expert-groups/consult?lang=en&groupId=3752&fromMeetings=true&meetingId=27635
https://presidence-francaise.consilium.europa.eu/en/news/first-step-in-the-gradual-implementation-of-the-european-pact-on-migration-and-asylum-modus-operandi-of-a-voluntary-solidarity-mechanism-1/
https://www.consilium.europa.eu/en/meetings/jha/2022/11/25/
https://www.consilium.europa.eu/media/60347/fin-pres-summary-migration.pdf
http://www.statewatch.org/news/2019/sep/eu-temporary-voluntary-relocation-mechanism-declaration.pdf
https://www.amnesty.eu/news/malta-asylum-seeker-disembarkation-deal-shows-a-more-humane-approach-is-possible/
https://www.oxfam.org/en/pressroom/reactions/malta-migration-meeting-positive-first-step
https://www.ceps.eu/wp-content/uploads/2019/10/PI2019_14_SCRC_Malta-Declaration-1.pdf
https://sea-watch.org/en/common-position-on-jha/?fbclid=IwAR2ezcZLOIaPt6eIn3Mjt82m5q4DYWErePQDuIjrQxhgkRF0hTD-uecjIhQ
https://www.politico.eu/article/4-country-migration-germany-france-italy-maltadeal-struggles-to-gain-support/
https://www.politico.eu/article/4-country-migration-germany-france-italy-maltadeal-struggles-to-gain-support/
https://www.ceps.eu/wp-content/uploads/2019/10/PI2019_14_SCRC_Malta-Declaration-1.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/649327/EPRS_BRI(2020)649327_EN.pdf
https://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/
https://www.europarl.europa.eu/RegData/etudes/ATAG/2020/649325/EPRS_ATA(2020)649325_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/ATAG/2020/649325/EPRS_ATA(2020)649325_EN.pdf
https://ec.europa.eu/commission/presscorner/detail/en/statement_20_380
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Asylum, proposed a 'gradual approach' as opposed to a 'package approach'. As a first step, in 
June 2022 18 Member States (Belgium, Bulgaria, Cyprus, Czechia, Germany, Greece, Spain, Finland, 
France, Croatia, Ireland, Italy, Lithuania, Luxembourg, Malta, the Netherlands, Portugal and 
Romania) together with three non-EU Schengen countries (Norway, Switzerland and Liechtenstein) 
agreed on a Solidarity Declaration, establishing a voluntary and temporary solidarity mechanism. It 
is reported that six Member States – Hungary, Poland, Slovakia, Austria, Latvia and (de facto) 
Denmark – rejected the declaration. The 21 countries committed to: 'implementing a voluntary, 
simple and predictable solidarity mechanism designed to provide the Member States most 
affected by migratory flows in the Mediterranean and mainly under pressure, including the Western 
Atlantic route, with needs-based assistance from other Member States complementary to European 
support, by offering relocations (the preferred method of solidarity) and financial contributions'.  

A recent CEPS study notes that the possibility granted to Member States to contribute by other 
means than relocations follows the logic of asymmetric solidarity. It means that Member States 
are allowed to pick and choose how to contribute to solidarity, not necessary with relocations. This 
would, according to some commentators, be contrary to the equal solidarity concept put forward 
by the CJEU in relation to Article 78.3 TFEU (C-715/17, C-718/17 and C-719/17). Participating 
countries also agreed on a common set of principles, one being that the relocations should benefit 
Member States confronted with disembarkations following SAR operations in the Mediterranean 
and Western Atlantic, and another being that priority should be given to vulnerable people. In order 
to ensure some sort of predictability, in the impossibility of agreeing on a permanent mechanism, 
Member States agreed on an annual relocation volume to which each Member State should 
contribute with a relocation pledge based on its population and GDP. Thus the distribution key used 
to calculate relocation pledge is similar to the one used in the proposal for a regulation on asylum 
and migration management. Member States kept the possibility to go beyond this pledge but also 
to temporarily reconsider the relocation commitments in case of 'disproportionate pressure on a 
Member State and its reception system due to secondary flows, taking into account the state of 
cooperation under the Dublin system'. Based on that declaration, the relocation of 10 000 
individuals was initially envisaged, with France agreeing to 3 000 and Germany to 3 500 relocations. 
Nevertheless, 13 out of the 21 countries proposed the relocation of 8 000 individuals, while 
Denmark, the Netherlands, Czechia and Switzerland proposed a financial contribution. The first 
group of 38 individuals was relocated from Italy to France in August 2022.  

On 8 December 2022, EU home affairs ministers continued their discussions on migration and 
expressed support for the work of the Czech Presidency of the Council on the concepts of solidarity 
and responsibility-sharing. Czech Minister of the Interior Vít Rakušan acknowledged that an 
agreement on solidarity would require compromises and hoped that the succeeding Swedish 
Presidency would be able to continue with the legislative work. 
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ENDNOTES
 

1 V. Türk and M. Garlick, 'From Burdens and Responsibilities to Opportunities: The Comprehensive Refugee Response 
Framework and a Global Compact on Refugees', International Journal of Refugee Law, December 2016. 

2 The principle of common but differentiated responsibilities derives from international environmental law establishing 
that all states are responsible for addressing global environmental destruction, but are not equally responsible. 

3 Blanke H. J., Mangiameli S., Treaty on the Functioning of the European Union - A Commentary, Springer Commentaires 
on International and European Law, article 80 TFEU, 2021. 

4 Article 63.2 (b) TEC-Amsterdam. 
5 The aim is an open and secure European Union, fully committed to the obligations of the Geneva Refugee Convention 

and other relevant human rights instruments, and able to respond to humanitarian needs on the basis of solidarity. A 
common approach must also be developed to ensure the integration into our societies of those third country 
nationals who are lawfully resident in the EU. The European Council urges the Council to step up its efforts to reach 
agreement on the issue of temporary protection for displaced persons on the basis of solidarity between the Member 
States. 

6 The second phase of development of a common policy in the field of asylum, migration and borders started on 1 May 
2004. It should be based on solidarity and fair sharing of responsibility including its financial implications and closer 
practical cooperation between Member States. 

7 The Commission considers that the time has come, in a spirit of mutual responsibility and solidarity between Member 
States and of partnership with third countries, to give a new impetus to the definition of a common immigration and 
asylum policy that will take account of both the EU's collective interest and the specific needs of each Member States. 

8 The development of a forward-looking and comprehensive EU migration policy, based on solidarity and 
responsibility, remains a key policy objective for the EU. 

9 Goldner Lang I., Treaty on the Functioning of the European Union, A Commentary, Article 80 TFEU, Springer 
Commentaries on International and European Law, 2021. 

10 As this briefing focuses on solidarity in EU asylum policy, it does not therefore discuss external solidarity. 
11 In the autumn of 2015, the Commission proposed the use of an emergency response mechanism under Article 78(3) 

TFEU for the first time in order to set up a temporary relocation scheme to alleviate the pressure on frontline Member 
States. The scheme ended at the end of 2017. 

12 Bold added by the authors of this briefing. 
13 The European Court of Justice decided that Member States may not transfer an asylum-seeker to a Member State 

where there are substantial grounds for believing that the asylum-seeker would face a real risk of being subjected to 
inhuman or degrading treatment under Article 4 of the EU Charter of Fundamental Rights. 
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