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Addressing violations of democracy, the 
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SUMMARY 
The common values of democracy, the rule of law and fundamental rights (DRF) lie at the heart of 
the European integration process and are central to the values of the European Union (EU). In 
practice, however, individual and collective (lack of) Member State action can undermine these 
common values. This situation applied before the outbreak of the coronavirus crisis, but some of the 
national measures taken since the outbreak of the pandemic have tested the resilience of these 
values further. More generally, the EU's response to DRF violations has so far not comprehensively 
tackled the problem. 

The status quo can result in impunity for criminal activities, as prosecutors are unwilling or unable 
to take on certain cases, as well as violations of human dignity and fundamental rights. It also denies 
opportunities for individuals to live out their human potential, and take advantage of economic 
opportunities, as well as eroding the basis for mutual trust among national administrative and 
judicial authorities.  

This Briefing puts forward a set of proposals aimed at enhancing the EU's resilience to DRF violations. 
It focuses in particular on possibilities for the European Parliament and national parliaments, with 
their dual mandate from EU citizens, to jointly strengthen their monitoring and investigative 
capabilities. In particular, they could build on their general resources to evaluate the 
implementation of (EU) law and further coordinate their tools to ensure the democratic 
accountability of Member State governments. 

DRF compliance in the Member States 
In Article 2 of the Treaty on European Union (TEU) Member States agreed1 to adhere to a set of 
common values. Compliance with these EU common values is also a requirement for EU accession. 
Moreover, they form the basis for EU external policy. The requirements imposed by the EU on 
candidate countries and third countries must reflect2 those imposed on its own Member States. EU 
common values include democracy, which inter alia requires free and fair elections, a free and 
pluralistic media landscape and an open civic space allowing individuals to assemble and express 
their views freely. Furthermore, they include the rule of law, a key requirement of which is that the 
law should be enforced by independent and impartial judicial authorities, inter alia ensuring 
effective judicial protection to individuals. Moreover, all EU Member States have committed to 
ensuring that fundamental rights, including those of minorities, are respected. Democracy, the rule 
of law and fundamental rights need to be deployed together as they are in a triangular relationship, 
reinforcing each other and together safeguarding the constitutional core of the EU and its Member 
States. For example, free and fair elections require common action to respond to online 
disinformation campaigns aimed at influencing the outcome and a guarantee that courts examining 
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electoral disputes are independent. 
Furthermore, measures aimed at 
safeguarding the rights of minorities, 
including the Roma and LGTBI+ persons will 
not succeed without tackling institutional 
forms of discrimination.  

Serious allegations have been made 
regarding the DRF record of a number of 
Member States. Here, a distinction should be 
made between the scenario in which there 
are recurrent fundamental rights violations 
and/or there is pervasive corruption for 
instance, and the scenario in which a 
government seeks to systematically weaken 
the checks and balances within the 
governance system of the Member State 
concerned. This latter scenario has also been 
referred to as 'constitutional capture'. 
Academics have proposed a 'sunshine 
approach'3 for the first scenario, involving 
dialogue and capacity-building. This could 
for instance result in support to strengthen 
the national prevention, investigation and 
prosecution capacity in the fight against 
corruption and the quality and efficiency of 
the justice system, as well as detention 

conditions. Under this scenario, Council of Europe bodies, such as the European Commission for 
Democracy through Law (Venice Commission), Group of States against Corruption (GRECO) and 
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment 
(CPT), as well as the EU's Agency for Fundamental Rights (FRA), can provide important assistance to 
Member States in their efforts to address DRF violations. In the second scenario, the emphasis 
'should shift'4 towards the EU Treaties' enforcement mechanisms. In particular, the Article 7(1) TEU 
procedure, aimed at determining a 'clear risk of a serious breach' of EU common values, has been 
activated by the European Commission regarding Poland and by the European Parliament on 
Hungary. For the moment, Romania and Bulgaria remain subject to the cooperation and verification 
mechanism (CVM), with the Commission monitoring their progress in the fields of judicial reform, 
corruption and (for Bulgaria) organised crime. Furthermore, the European Parliament has recently 
specifically addressed the situation in Malta and Slovakia.  

Certain national emergency measures taken since the outbreak of the coronavirus pandemic have 
threatened these values further. The impact was felt not only in terms of the extraordinary powers 
granted to governments and the reduction of parliamentary scrutiny and judicial oversight, but also 
in terms of the severe curtailing of a range of fundamental rights, including that to free movement, 
assembly, equal treatment, privacy and data protection and the right to a fair trial. The impact of 
these measures was particularly felt by vulnerable groups, including the elderly, the Roma, refugees 
and prisoners. In this context, in a resolution adopted in April 2020 on 'EU coordinated action to 
combat the Covid-19 pandemic and its consequences', the European Parliament has emphasised 
that all measures taken at national and/or EU level must be in line with the rule of law, strictly 
proportionate to the exigencies of the situation, clearly related to the ongoing health crisis, limited 
in time and subjected to regular scrutiny.5 It also called on the Commission to urgently assess 
whether national emergency measures are in conformity with the Treaties.6  

Democracy, Rule of Law and Fundamental 
Rights Monitoring Group 

The Democracy, Rule of Law and Fundamental Rights 
Monitoring Group (DRFMG), Chair (Sophie in 't Veld 
(Renew Europe) was set up by the European 
Parliament's Committee on Civil Liberties, Justice and 
Home Affairs (LIBE). It monitors breaches of 
democracy, the rule of law and fundamental rights, 
and the fight against corruption within the EU. Specific 
situations in one or more EU Member States may be 
tackled by the DRFMG if deemed necessary by a 
majority of its Members, weighted according to the 
number of full Members of their group within the LIBE 
committee. Should a political group present an 
objection, the question should be referred to the LIBE 
coordinators for decision.  

The task of the DRFMG is to recommend specific action 
(such as meetings with stakeholders, proposal to 
organise hearings and missions, suggest that the LIBE 
Committee puts forward proposals for resolutions or 
for reports in the LIBE committee). The Chair reports 
back to the LIBE committee on a regular basis, at least 
four times per calendar year: This group is constituted 
of two standing Members per political group. 
Members of other Committees may be invited, when 
needed, to specific meetings.  
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https://www.europarl.europa.eu/doceo/document/TA-8-2017-0413_EN.html#def_1_9
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https://www.europarl.europa.eu/doceo/document/TA-9-2020-0054_EN.html
https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/LIBE/DV/2020/07-13/1204406EN.pdf
https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/LIBE/DV/2020/07-13/1204406EN.pdf
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Some allegations of DRF breaches also extend to situations in which Member States were acting in 
a transnational context. An example concerns the complicity of several EU Member States with a 
programme run by the United States Central Intelligence Agency (CIA), involving the transportation, 
illegal detention and torture of prisoners (CIA rendition) between 2001 and 2006. Despite consistent 
efforts by the European Parliament and a number of national parliaments,7 the full extent of this 
complicity is still unknown, as large parts of a relevant report by the US Senate remains confidential 
and accountability efforts in several EU Member States have stalled or never progressed. Similarly, a 
number of Member States have failed to seriously address8 issues raised in the resolution following 
the inquiry by Parliament's Committee on Civil Liberties, Justice and Home Affairs (LIBE) regarding 
electronic mass surveillance of EU citizens, notably by comprehensively evaluating and revising, 
where necessary, their national legislation and practices governing the activities of the intelligence 
services.  

EU response to DRF violations 
A forthcoming EPRS study on protecting EU common values within the Member States9 discusses 
more extensively the fact that the EU has so far been unable to comprehensively tackle violations of 
EU values, either through its ordinary monitoring and enforcement activities or the special 
procedures provided for in Article 7 TEU. In the context of this paper, it is proposed that the reasons 
for this are a combination of their fragmented nature, weak enforceability, insufficient use and 
effectiveness, as well as a lack of effective follow-up. 

In particular, monitoring activities, such as the EU Justice Scoreboard and the European Semester 
for economic governance have become increasingly relevant for the enforcement of EU values. 
However, they fail to detect internal linkages between the elements assessed and lack appropriate 
sanctions. Dialogues with and among Member States have also not prevented systemic threats from 
materialising in a number of Member States. Preliminary references concerning the interpretation 
of EU law have been an important tool to clarify the need for Member State compliance with EU 
values, even where they act outside the scope of EU law.10 The main weakness of this procedure is 
that references have to be made by national judges. These might not refer relevant questions, due 
to a lack of capacity, knowledge or independence from the government. Infringement procedures 
have been used to enforce EU values.11 However, even if their increased use would certainly reduce 
the enforcement gap, by their very nature, beyond addressing the specific violations they often do 
not, or rather cannot, fully restore the systemic damage that has been inflicted.  

Moreover, the European Parliament has indicated that the Article 7(1) TEU procedures regarding 
Poland and Hungary have not resulted in the concerns raised being addressed.12 This is notably due 
to a lack of sufficient willingness among Member States so far to actively confront one of their peers 
during dedicated hearings. Finally, the Article 7(2) and 7(3) TEU procedures for the determination of 
a 'serious and persistent breach' of common values and the subsequent adoption of sanctions have 
not been used so far, and the majority requirements in the European Council make it unlikely that 
they ever will be. 

Negative impacts of the status quo 
This status quo results in impunity for criminal activities as well as violations of human dignity and 
fundamental rights, including those of EU citizens. In a context within which judicial authorities lack 
independence from the government, prosecutors will not be willing or able to take on certain cases 
against powerful individuals (who are either politically active or are 'protected' by those in power), 
including those involving fraud affecting the Union's financial interests. The present situation not 
only affects human dignity, particularly of those suffering institutional discrimination, but also 
prevents the effective exercise of fundamental rights by EU citizens and third country nationals alike. 
Such consequences were already discussed in an EPRS study on the Cost of non-Europe in the area 
of freedom, security and justice13 published in 2019. The study inter alia highlights the negative 

https://www.europarl.europa.eu/doceo/document/TA-8-2016-0266_EN.html
https://www.europarl.europa.eu/doceo/document/TA-8-2016-0266_EN.html
https://www.europarl.europa.eu/sides/getDoc.do?reference=P7-TA-2013-0418&type=TA&language=EN
https://www.europarl.europa.eu/sides/getDoc.do?reference=P7-TA-2013-0418&type=TA&language=EN
https://www.intelligence.senate.gov/sites/default/files/publications/CRPT-113srpt288.pdf
https://www.europarl.europa.eu/cmsdata/59886/att_20141016ATT91322-206135629551064330.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012M007
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/eu-justice-scoreboard_en
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/eu-economic-governance-monitoring-prevention-correction/european-semester_en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/rule-law/rule-law-framework_en
https://www.consilium.europa.eu/media/41394/st14173-en19.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32016H1125(01)
https://verfassungsblog.de/the-court-gives-with-one-hand-and-takes-away-with-the-other/
https://ec.europa.eu/info/law/law-making-process/applying-eu-law/infringement-procedure_en
https://www.europarl.europa.eu/RegData/etudes/BRIE/2019/631730/EPRS_BRI(2019)631730_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012M007
https://eur-lex.europa.eu/eli/dir/2017/1371/oj
https://www.europarl.europa.eu/RegData/etudes/BRIE/2019/631730/EPRS_BRI(2019)631730_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2019/631730/EPRS_BRI(2019)631730_EN.pdf
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impacts discrimination has on individuals' ability to live out their full potential due to setbacks in the 
areas including education, health, housing and employment. It also discussed how negative impacts 
on fundamental rights cumulate along the asylum journey.  

A future EPRS assessment of the added value of an EU mechanism on DRF14 will detail the current 
costs of DRF violations in the EU in terms of GDP, budgetary expenditures, lost tax revenue and 
societal welfare. A large part of these costs are due to the pervasive corruption in a number of EU 
Member States. The study will also point out that more concerted DRF monitoring and enforcement 
action could reduce these costs significantly. 

Moreover, it should be pointed out that Member States rely on each other's compliance with EU law, 
rights and values. Therefore, depreciation of EU values in one Member State will have EU-wide 
effects in many ways, notably undermining the basis for mutual recognition of decisions taken in 
that Member State in areas such as free movement and EU citizenship,15 asylum16 and criminal 
justice.17 For example, Court of Justice of the European Union (CJEU) case law has confirmed that 
judicial cooperation in criminal matters, where individual rights are directly at stake, cannot function 
properly when there are serious concerns regarding the independence of judicial authorities.18 This 
has already led to a more general suspension of judicial cooperation between certain Member States 
in the context of European Arrest Warrant procedures,19 pending the reply to preliminary questions 
raised with the CJEU.20 In this context the suggestion to freeze judicial cooperation pending a 
political resolution of the matter21 might be worth reconsidering, certainly for the CJEU to signal 
that it is not up to courts in individual Member States to remedy systemic breaches of EU values, 
even if they are obliged to secure the rights of individuals appearing before them. 

Enhancing the EU's resilience to DRF violations 
The current situation requires the EU to enhance its institutional resilience to DRF violations.22 In this 
context, it should be noted that the EU has a number of different institutions, agencies and bodies 
that might contribute towards this aim. These of course include the European Commission, 
European Parliament and Council, as well as the FRA. At the same time national parliaments 
contribute to the good functioning of the Union in accordance with Article 12 TEU. As indicated in 
the summary, this paper focuses on possibilities for the European Parliament and national 
parliaments, with their dual mandate from EU citizens, to jointly strengthen their DRF monitoring 
and investigative capabilities. 

Strengthening national watchdogs 
Enhancing the EU's resilience to DRF violations starts with promoting EU values at national level. 
This can, for instance, be done through strengthening the watchdog functions of national human 
rights institutions, civil society and independent and pluralistic media, as well as ensuring access to 
justice for victims of DRF violations. EU funding, notably under the Rights and Values, Creative 
Europe and Justice programme, part of the 2021-27 Multiannual Financial Framework (MFF) 
currently under negotiation, is one way to strengthen these aspects. Beyond the role of media civil 
society and independent judicial authorities, the importance of individual whistle-blowers reporting 
breaches of EU law23 should be highlighted here. But whistle-blower protection should also be 
underlined in areas outside the scope of EU law such as national security, activities under the guise 
of which may undermine compliance with EU values and rights.24 

Concluding a DRF monitoring and enforcement pact 
The current weaknesses in DRF monitoring and enforcement activities at EU level notably concern 
their fragmentation and lack of effectiveness in redressing DRF violations. In this context, the 
European Parliament has repeatedly called since 2016 for an EU 'pact' on DRF.25 This pact would be 
based on an interinstitutional agreement between the European Parliament, Commission and 
Council. It would entail the preparation of an annual report on DRF compliance by the Member 

https://www.europarl.europa.eu/RegData/etudes/BRIE/2019/631730/EPRS_BRI(2019)631730_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/627117/EPRS_STU(2018)627117_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/IDAN/2016/558779/EPRS_IDA(2016)558779_EN.pdf
http://curia.europa.eu/juris/document/document.jsf?text=&docid=204384&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=4042768
https://www.politico.eu/article/dutch-netherlands-courts-to-stop-extraditing-poland-suspects/
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/642839/EPRS_STU(2020)642839_EN.pdf
https://www.politico.eu/article/dutch-court-polish-judiciary-no-longer-independent/
https://journals.sagepub.com/doi/abs/10.1177/2032284418801569?journalCode=njea
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/653208/EPRS_STU(2020)653208_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=COM%3A2019%3A343%3AFIN
http://ennhri.org/
http://ennhri.org/
https://fra.europa.eu/en/cooperation/civil-society/civil-society-space
https://cadmus.eui.eu/bitstream/handle/1814/67828/MPM2020-PolicyReport.pdf?sequence=5&isAllowed=y
https://www.echr.coe.int/Documents/Handbook_access_justice_ENG.pdf
https://www.echr.coe.int/Documents/Handbook_access_justice_ENG.pdf
https://www.europarl.europa.eu/legislative-train/theme-new-boost-for-jobs-growth-and-investment/file-mff-rights-and-values-programme
https://www.europarl.europa.eu/legislative-train/theme-new-boost-for-jobs-growth-and-investment/file-mff-creative-europe-2021-2027
https://www.europarl.europa.eu/legislative-train/theme-new-boost-for-jobs-growth-and-investment/file-mff-creative-europe-2021-2027
https://www.europarl.europa.eu/legislative-train/theme-new-boost-for-jobs-growth-and-investment/file-mff-justice-programme-2021-2027
https://www.europarl.europa.eu/RegData/etudes/ATAG/2020/652023/EPRS_ATA(2020)652023_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32019L1937
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32019L1937
https://eur-lex.europa.eu/eli/treaty/teu_2012/art_4/oj
https://europeanlawblog.eu/2020/07/24/schrems-ii-and-surveillance-third-countries-national-security-powers-in-the-purview-of-eu-law/
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States (DRF report), including country-specific recommendations. The DRF report would be drafted 
by a panel of independent experts, meant to ensure the thorough and independent contextual 
analysis needed to detect patterns in risks and threats undermining EU values. It would 
subsequently be adopted by the European Commission and lead to Council conclusions and the 
adoption of a Parliament resolution following an inter-parliamentary debate involving the European 
Parliament and national parliaments. These could require the Commission to take action, ranging 
from enhanced monitoring and 'systemic infringement action',26 which entails bundling several 
infringement cases together, to triggering a DRF dialogue or procedures to enforce EU values under 
Articles 7(1) and 7(2) TEU. The pact would integrate, align and complement existing monitoring 
mechanisms, including the abovementioned EU Justice Scoreboard, the European Semester and the 
CVM applicable to Bulgaria and Romania, as well as incorporate dialogues with and among Member 
States. 

Although the Commission initially rejected the proposal, in 2019 it announced a 'rule of law review 
cycle' culminating in an 'annual rule of law report' covering all Member States.27 The first annual rule 
of law report is to be published in September 2020. As discussed in more detail in a preliminary 
European Added Value Assessment of the DRF Pact,28 published in April 2020, there are four main 
differences between the approach of the Parliament and the Commission. First, the Commission's 
monitoring exercise is not based on an interinstitutional agreement. This could have been a way to 
ensure coordination between the institutions, notably as regards the methodology. Second, 
Parliament envisaged a broader thematic scope for the monitoring exercise, focusing not only on 
rule of law aspects, but also on elements of democracy and fundamental rights. Third, instead of 
allocating a key role to a panel of independent experts, the Commission takes this assessment into 
its own hands, with a strong role for a network of national contact points, which has been criticised 
in academia, as such a network partially raises the risk that 'rule of law-deficient Member States 
designate a contact point that has been politically captured'.29 Fourth, instead of insisting on a 
certain follow-up, the Commission rather encourages inter-parliamentary debates within 
Parliament and discussions within Council. A further legislative own-initiative report, directly 
making use of Parliament’s right to propose an interinstitutional agreement, is currently being 
considered by the LIBE committee (rapporteur: Michal Šimečka, Renew, Slovakia).30  

DRF monitoring by the European Parliament and national 
parliaments 
Irrespective of whether an interinsitutional agreement may be agreed upon in the future, citizens 
expect effective action from the European Parliament and national parliaments to uphold EU 
common values. In this context, it should be underlined that the European Parliament has its own 
competences to monitor compliance with EU values, in order for it to effectively exercise its right to 
trigger the Article 7(1) TEU procedure aimed at determining a 'clear risk of a serious breach' of 
common values, when necessary. Furthermore, the European Parliament and national parliaments 
can contribute towards trust in compliance with EU common values by exercising their Lisbon 
Treaty mandate31 in the area of evaluation of the implementation of EU policies, notably in the area 
of freedom security and justice (AFSJ).32 The tools available to the European Parliament and national 
parliaments, including inquiries, country visits and parliamentary research, can also enhance the 
knowledge base related to DRF compliance in the Member States.  

In particular, the European Parliament and national parliaments could decide to launch an annual 
inter-parliamentary debate on the state of DRF in the Union, thereby provisionally implementing 
their part of the DRF pact. This initiative could profit from the practical experience gained in related 
areas, such as the joint parliamentary scrutiny of Europol, which proves that parliamentarians can 
also organise joint scrutiny via electronic means. For such an inter-parliamentary debate to be 
effective it would need to be properly prepared both within the European Parliament and national 
parliaments.  

https://www.europarl.europa.eu/relnatparl/en/home.html
https://www.cambridge.org/core/books/reinforcing-rule-of-law-oversight-in-the-european-union/enforcing-the-basic-principles-of-eu-law-through-systemic-infringement-actions/7266DCF95749F8DB244A87A58FE92328
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/eu-justice-scoreboard_en
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/eu-economic-governance-monitoring-prevention-correction/european-semester_en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/rule-law/assistance-bulgaria-and-romania-under-cvm/cooperation-and-verification-mechanism-bulgaria-and-romania_en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/rule-law/rule-law-framework_en
https://www.consilium.europa.eu/media/41394/st14173-en19.pdf
https://ec.europa.eu/transparency/regdoc/rep/1/2019/EN/COM-2019-343-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/info/sites/info/files/cwp-2020-adjusted-factsheet_en.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/642831/EPRS_BRI(2020)642831_EN.pdf
https://reconnect-europe.eu/wp-content/uploads/2020/03/RECONNECT-WP7-2.pdf
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2020/2072(INL)&l=en
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-fundamental-rights-survey-human-rights_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012M007
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1423241614806&uri=CELEX:52009IP0388
https://www.europarl.europa.eu/factsheets/en/sheet/150/an-area-of-freedom-security-and-justice-general-aspects
https://www.europarl.europa.eu/factsheets/en/sheet/150/an-area-of-freedom-security-and-justice-general-aspects
https://www.europarl.europa.eu/relnatparl/en/home.html
https://www.europarl.europa.eu/committees/en/product/product-details/20200219EOT04661
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It should also be understood that DRF violations are often only the tip of the iceberg of ordinary 
infringements of secondary EU law aimed at concretely fulfilling the EU's promises towards its 
citizens. As discussed, a good entry point for enhanced cooperation with national parliaments on 
DRF monitoring could be the evaluation of the implementation of EU legislation more generally. A 
recent EPRS study on better regulation practices in national parliaments33 found that with regard to 
ex-post evaluation, six EU-27 parliaments have developed structures for substantial involvement. 
Moreover, the research services of the two additional parliaments carry out ad hoc evaluations upon 
request, albeit in low numbers. Four further EU-27 parliaments engage in evaluation activities at a 
smaller scale. The study proposes a 'community of practice' involving the European Parliament and 
national parliaments, aimed at mutual learning through the exchanges of best practices. This idea 
can certainly be transposed to monitoring compliance with EU values in the Member States.  

Furthermore, the legal analysis of DRF violations needs to be robust and provide an independent, 
inclusive and holistic assessment, in the sense that information from relevant sources and 
stakeholders is triangulated to provide a proper context of individual violations, both within the 
Member State concerned and as regards the transnational connections and implications, notably 
for the AFSJ. The involvement of a network of academic experts, similar to the one that was active 
in the area of fundamental rights between 2002 and 2006, could ensure that these criteria are met. 
Beyond fundamental rights studies and information tools such as the European Fundamental Rights 
Information System (EFRIS), Fundamental Rights Agency reports could potentially also discuss DRF 
compliance in the Member States more generally, either within its current mandate, or subject to a 
revision of its mandate in accordance with Article 352 TFEU, which does however require unanimity 
among Member States.34 

DRF investigations by the European Parliament and national 
parliaments 
Once the European Parliament decides to further investigate an issue either in the context of 
Article 7 TEU related to a specific Member State or in the context of a horizontal investigation, it will 
need to be equipped with the right tools to obtain information, including witness statements. Past 
investigations, notably into CIA rendition and electronic mass surveillance of EU citizens, have 
encountered difficulties in obtaining access to relevant information, including through the hearing 
of evidence, also during country visits. As indicated in studies related specifically to the European 
Parliament's right of inquiry,35 this is related to the fact that the Parliament currently lacks the ability 
to apply sanctions for groundless refusals to provide information or to participate in its hearings.36 
Here, close cooperation with national parliaments could be beneficial as they often have a stronger 
mandate to obtain the relevant information and hear evidence.37 Obviously, this also depends on 
the willingness of the (majority within) the national parliament in question to make use of this 
mandate. Finally, in case there are indications that the DRF violation also contains criminal elements, 
these should be further investigated by European Anti-Fraud Office, the European Public 
Prosecutor's Office (EPPO) and/or national law enforcement authorities together with Europol and 
Eurojust. 

Despite the difficulties which European Parliamentary investigations into DRF violations have faced, 
one should highlight their intrinsic value for DRF enforcement. For instance, the evidence collected 
through the CIA rendition inquiry contributed to European Court of Human Rights (ECHR) 
judgments38 against various Member States, notably for their complicity in the torture on individuals 
on their territory. Similarly, the evidence collected by the ECHR can build the case for (systemic) 
infringement procedures by the European Parliament as well as parliamentary and judicial 
accountability at national level, as long as the process of constitutional capture has not been 
completed. Again, the rigour of the investigation conducted will be determinate for its ability to 
fulfil these functions. This is where the analytical support of the Fundamental Rights Agency, 
academic experts and research services within the Parliament and national parliaments could be of 
crucial assistance. 

https://www.europarl.europa.eu/RegData/etudes/STUD/2020/642835/EPRS_STU(2020)642835_EN.pdf
https://sites.uclouvain.be/cridho/en/eu_experts_network/
https://fra.europa.eu/en/databases/efris/
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/653056/IPOL_STU(2020)653056_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2016-0266_EN.html
https://www.europarl.europa.eu/cmsdata/59886/att_20141016ATT91322-206135629551064330.pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0440_EN.html
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0440_EN.html
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/648708/IPOL_STU(2020)648708_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/648709/IPOL_STU(2020)648709_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/648709/IPOL_STU(2020)648709_EN.pdf
https://ec.europa.eu/anti-fraud/home_en
https://ec.europa.eu/info/law/cross-border-cases/judicial-cooperation/networks-and-bodies-supporting-judicial-cooperation/european-public-prosecutors-office_en
https://ec.europa.eu/info/law/cross-border-cases/judicial-cooperation/networks-and-bodies-supporting-judicial-cooperation/european-public-prosecutors-office_en
https://www.europol.europa.eu/
http://www.eurojust.europa.eu/pages/home.aspx
https://www.echr.coe.int/Documents/FS_Secret_detention_ENG.PDF
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Strengthening DRF enforcement 
Agreeing on a DRF pact will not resolve a number of outstanding institutional issues related to the 
enforcement of EU values. The first problem concerns the majorities required for establishing a 'clear 
risk of a serious breach' (Article 7(1) TEU), or 'serious and persistent breach' (Article 7(2) TEU) of 
common values. The Treaty would have to be changed for lesser majorities to be required. The 
second problem is that the ultimate sanction for a breach of EU values is the suspension of a Member 
State's voting rights in Council. Here the power of the purse might be more effective. In this context, 
the European Commission has proposed a mechanism on protecting the EU budget against 
generalised rule of law deficiencies.39 This measure would introduce a general rule of law 
conditionality into the EU's financial rules. Any Member State where a generalised rule of law 
deficiency is found could be subject to sanctions, including the suspension of payments and 
commitments, reduced funding and a prohibition on concluding new commitments. Negotiations 
on this proposal are also still ongoing, with Parliament and Council positions wide apart in terms of 
scope and procedure. Its adoption remains an absolute priority for the European Parliament. Given 
the close connection with the protection of the financial interests of the Union, a further proposal 
could be to tie participation in the EPPO, or a finding of equivalent protection of the Union's financial 
interests in the Member State concerned, to the allocation of EU funding. Currently 22 out of the 
27 Member States participate in the EPPO,40 which was agreed under enhanced cooperation. 
Denmark, Hungary, Ireland, Poland and Sweden do not participate. This option could become even 
more interesting were the competence of the EPPO to be extended to other types of serious crime 
in accordance with Article 86(4) TFEU.41 Obviously, beyond effective prosecution one would also 
need the accused to be tried by an independent and impartial court.  

Potential initiatives 

 Project Likely lead 
actor  What should be done?  

1 

EU funding to support 
civil society, 
independent media as 
well as ensuring access 
to justice 

EP, Council, 
Commission 

EU funding, notably under the Rights and Values, 
Creative Europe and Justice programme, part of the 
2021-2027 multiannual financial framework (MFF) 
currently under negotiation, is one way to strengthen 
these aspects. 

 

2 Whistle-blower 
protection 

EP, Council, 
Commission, 
Member 
States 

Protect whistle-blowers reporting DRF breaches within 
and outside the scope of EU law.  

3 EU pact on DRF EP, Council, 
Commission 

Adopt a pact on DRF based on an interinstitutional 
agreement among EU institutions. This pact would 
integrate and align the existing DRF monitoring and 
dialogue mechanisms developed by EU institutions 

 

4 

Annual inter-
parliamentary debate on 
the state of DRF in the 
Union 

EP, national 
parliaments 

The European Parliament and national parliaments 
could decide to launch an annual inter-parliamentary 
debate on the state of DRF in the Union, thereby 
provisionally implementing their part of the proposed 
EU pact on DRF 

 

5 

A European 
Parliament/national 
parliaments 'community 
of practice' on DRF 
monitoring 

EP, national 
parliaments 

The EP and national parliaments could establish a 
'community of practice' on DRF monitoring aimed at 
mutual learning and the exchange of best practices.  

 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012M007
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12008M048
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012M007
https://www.europarl.europa.eu/RegData/etudes/BRIE/2018/630299/EPRS_BRI(2018)630299_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2018/630299/EPRS_BRI(2018)630299_EN.pdf
https://www.europarl.europa.eu/legislative-train/theme-new-boost-for-jobs-growth-and-investment/file-mff-protection-of-eu-budget-in-case-of-rule-of-law-deficiencies
https://www.euractiv.com/section/justice-home-affairs/news/parliament-demands-rule-of-law-mechanism-before-signing-off-on-eu-budget/
https://ec.europa.eu/info/law/cross-border-cases/judicial-cooperation/networks-and-bodies-supporting-judicial-cooperation/european-public-prosecutors-office_en
https://ec.europa.eu/info/law/cross-border-cases/judicial-cooperation/networks-and-bodies-supporting-judicial-cooperation/european-public-prosecutors-office_en
https://www.europarl.europa.eu/legislative-train/theme-new-boost-for-jobs-growth-and-investment/file-mff-rights-and-values-programme
https://www.europarl.europa.eu/legislative-train/theme-new-boost-for-jobs-growth-and-investment/file-mff-creative-europe-2021-2027
https://www.europarl.europa.eu/legislative-train/theme-new-boost-for-jobs-growth-and-investment/file-mff-justice-programme-2021-2027
https://www.europarl.europa.eu/RegData/etudes/ATAG/2020/652023/EPRS_ATA(2020)652023_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32019L1937
https://www.europarl.europa.eu/doceo/document/TA-8-2016-0409_EN.html?redirect
https://www.europarl.europa.eu/relnatparl/en/home.html
https://www.europarl.europa.eu/relnatparl/en/home.html
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6 

A network of academic 
experts on DRF 
compliance in the 
Member States 

EP 

Pending agreement on an EU pact on DRF, the European 
Parliament could launch a network of academic experts 
reporting on DRF compliance in the Member States and 
the implications for (secondary) EU law 

 

7 

Extend the mandate of 
the Fundamental Rights 
Agency to democracy 
and the rule of law. 

EP, Council, 
Commission 

The Fundamental Rights Agency could issue regular 
reports on DRF compliance in the Member States, either 
within its current mandate or subject to a revision of its 
mandate in accordance with Article 352 TFEU, which 
does however require unanimity among Member States. 

 

8 

Enhance cooperation 
between European 
Parliament and national 
parliaments in DRF 
investigations 

EP, national 
parliaments 

The European Parliament currently lacks the ability to 
apply sanctions for groundless refusals to provide 
information or to participate in its hearings. Here, close 
cooperation with national parliaments could be 
beneficial as they often have a stronger mandate to 
obtain the relevant information and hear persons. 

 

8 
Tie participation in the 
EPPO, or equivalent 
protection, to EU funding 

EP, Council, 
Commission 

Given the close connection with the protection of the 
financial interests of the Union, a further proposal could 
be to tie participation in the EPPO, or a finding of 
equivalent protection of the Union's financial interests in 
the Member State concerned, to the allocation of (future) 
EU funding. 

 

9 

Freeze European Arrest 
Warrant procedures 
pending the resolution 
of a threat to EU values 

European 
Court of 
Justice, 
national 
courts 

Building on previous CJEU case law and in order to avert 
a complete breakdown, the suggestion to freeze judicial 
cooperation pending a political resolution of a threat to 
EU values might be worth reconsidering, certainly for the 
CJEU to signal that it is not up to courts in individual 
Member States to remedy systemic breaches of EU 
values, even if they are obliged to secure the rights of 
individuals appearing in front of them. 

 

10 
Make use of systemic 
Infringement 
Proceedings 

Commission 
Systemic infringement action under Article 2 TEU and 
258 TFEU entails bundling several infringement cases 
together  

 

11 Adopt budgetary 
conditionality regulation  

EP, Council, 
Commission 

The European Commission has proposed a mechanism 
on protecting the EU budget against generalised rule of 
law deficiencies. This measure would introduce a general 
rule of law conditionality into the EU's financial rules. Any 
Member State where a generalised rule of law deficiency 
is found could be subject to financial sanctions, 
including the suspension of payments and 
commitments, reduced funding and a prohibition on 
concluding new commitments.  

 

12 
Revise the majorities 
required under 
Article 7 TEU 

EP, national 
parliaments, 
European 
Council, 
Commission, 
Member 
States 

The majorities required for establishing a 'clear risk of a 
serious breach' (Article 7(1) TEU) or 'serious and 
persistent breach' (Article 7(2) TEU) of common values 
could be changed in accordance with a Treaty revision 
procedure for lesser majorities to be required. 

 

 

  

https://www.europarl.europa.eu/RegData/etudes/STUD/2020/653056/IPOL_STU(2020)653056_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/648708/IPOL_STU(2020)648708_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/648709/IPOL_STU(2020)648709_EN.pdf
http://curia.europa.eu/juris/document/document.jsf?text=&docid=204384&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=17309638
https://journals.sagepub.com/doi/abs/10.1177/2032284418801569?journalCode=njea
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
https://www.cambridge.org/core/books/reinforcing-rule-of-law-oversight-in-the-european-union/enforcing-the-basic-principles-of-eu-law-through-systemic-infringement-actions/7266DCF95749F8DB244A87A58FE92328
https://www.europarl.europa.eu/RegData/etudes/BRIE/2018/630299/EPRS_BRI(2018)630299_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2018/630299/EPRS_BRI(2018)630299_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012M007
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12008M048
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