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Review of the Benchmark Regulation 
Impact assessment (SWD(2020) 142, SWD(2020) 143 (summary)) accompanying a Commission proposal for a 
regulation of the European Parliament and of the Council amending Regulation (EU) 2016/1011 as regards 
the exemption of certain third country foreign exchange benchmarks and the designation of replacement 

benchmarks for certain benchmarks in cessation, COM(2020) 337.  

This briefing provides an initial analysis of the strengths and weaknesses of the European 
Commission's impact assessment (IA) accompanying the above-mentioned proposal, adopted on 
24 July 2020 and referred to the European Parliament's Committee on Economic and Monetary 
Affairs (ECON). The aim of the existing Benchmark Regulation (BMR) 2016/1011, applied since 
January 2018, is to strengthen the reliability of benchmarks – which are indices used to price 
financial instruments and financial contracts – by various governance and data quality 
requirements. The Commission's proposal to amend the BMR is linked to the expected cessation of 
the widely used LIBOR (London Interbank Offered Rate) critical benchmark at the end of 2021, as the 
BMR does not provide mechanisms to address the consequences of the cessation of such critical 
benchmarks. Furthermore, the BMR requires modification to ensure that, after the expiry of the 
transitional period at the end of 2021,1 European Union (EU) banks and companies can continue 
using hedging tools against the volatility of currencies that are not freely convertible into their base 
currency. This initiative is included in the Commission's 2020 work programme and is part of 
measures contributing to a capital markets union (CMU) and an 'economy that works for people'.2  

Problem definition 
The IA explains two problem areas.  

1) Cessation of a critical benchmark. The existing BMR regulates the use of benchmarks by the EU 
supervised entities (e.g. banks, investment firms), including critical benchmarks, which are 
benchmarks 'used for financial instruments and financial contracts with a value of at least 
€500 billion' (IA, p. 10). Interbank overnight rates (IBORs) are the most important category of critical 
benchmarks. The two main IBOR rates are the London Interbank Offered Rate (LIBOR) and the Euro 
Interbank Offered Rate (EURIBOR). The IA notes that it is expected that LIBOR – which is 'the world's 
most widely used borrowing rate', to which around US$400 trillion of financial instruments and 
contracts include reference – is likely to cease as of the beginning of 2022 (IA, p. 10). The IA refers to 
the statements of the Financial Conduct Authority (UK), the supervisor of LIBOR, which has 'serious 
concerns about the sustainability of LIBOR', and which has set out a cessation plan for LIBOR, 
considering that it is a 'structurally flawed benchmark that does not reflect the funding costs of a 
well-capitalised bank' (IA, pp. 10, 113-115). The IA notes that if a critical benchmark, which has 
systemic relevance, ceases to exist, contracts maturing after the cessation date (legacy contracts) 
can be disrupted and affect negatively financial stability (IA, p. 8).  

In this regard, the IA identifies three main problems: P1) 'The EU will not have in place a robust 
system to transition from IBOR rates to risk-free or other internationally recommended IBOR 
replacement rates'; P2) 'European banks and non-financial companies will face legal uncertainty 
throughout the internationally mandated benchmark reform process and will have a stock of legacy 
contracts that will not have an agreed fall-back reference rate by the time the most important of the 
critical benchmarks, LIBOR, disappears at the end of 2021'; and P3) 'European banks will not be able 

https://ec.europa.eu/finance/docs/law/200724-benchmarks-review-proposal-impact-assessment_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020PC0337&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1011&from=EN
https://www.fca.org.uk/news/statements/impact-coronavirus-firms-libor-transition-plans
https://ec.europa.eu/info/publications/2020-commission-work-programme-key-documents_en
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to manage their assets and liabilities once the IBOR rate disappears without an adequate 
replacement'. According to the IA, the problem drivers are related to the fact that the BMR has 
neither a mechanism to move interest rate benchmarks away from the panel bank rates (D1), nor 
provisions to mandate an interim rate to be published for tough legacy contracts3 (D2). In addition, 
the EU banks are 'heavily exposed to US$ LIBOR funding and need a credit sensitive fall-back rate for 
legacy contracts' (D3, not linked to the BMR), see IA, pp. 15-16 and pp. 22-23.  

2) The spot foreign exchange rates (the loss of an EU-based risk management tool). The IA 
discusses the risks of currency convertibility and volatility for EU corporations and investors, in 
particular in cases where the currency is not readily convertible into the investor's base currency. 
Against these risks, EU banks and companies use hedging tools, such as forward contracts and 
foreign exchange swaps. (IA, pp. 10-11) After the BMR transitional period at the end of 2021, 
reference to currency spot exchange rates to calculate the amounts payable under forward 
contracts and swaps offered and traded in the EU will no longer be allowed, except if the spot rates 
are recognised or endorsed for use in the EU. However, according to the IA, the spot exchange rates 
are unlikely to comply with the BMR requirements (IA, pp. 9, 21). The IA identifies a three-fold 
problem: P1) 'EU companies could only hedge their foreign exchange risk with over-the-counter 
products'; P2) 'EU companies would need to buy currency hedging derivatives from non-EU banks', 
and P3) 'EU companies would need to exchange currencies on the offshore spot markets without 
the opportunity to hedge currency volatility by contracting a rate in advance'. Two drivers are 
linked to the BMR, as it covers all listed foreign exchange derivatives (D1) and only covers EU 
investment banks that offer foreign exchange derivatives (D2). The IA considers the absence of 
onshore spot markets for many foreign currencies as a third driver (D3, not linked to the BMR), see 
IA, p. 16. 

In the IA, the baseline scenario in relation to the problem of the cessation of a critical benchmark is 
based on the expectation that LIBOR ceases to exist and there is no replacement or legacy rate. This 
would create the need to renegotiate a replacement rate for the US$ LIBOR contracts, which mature 
after the end of 2021. As regards the scale of the problem, the IA openly notes that the quantity of 
contracts that should be renegotiated and embedded by a LIBOR successor rate, is 'largely 
unknown'. The IA presents some quantified estimates, for example, approximately 50 % of contracts 
such as loan agreements and debt instruments and around 75 % of presently pending floating rate 
notes that would mature after the year of 2021 are affected. (IA, pp. 18-20) In addition, the costs of 
renegotiating loans, debt and derivatives are estimated approximately at € 793 million for the mid-
tier institutions, €3.47 billion for large institutions and €1.9 billion for the small business sector (IA, 
p. 31). According to the IA, 'contract frustration' and the legal uncertainty that would ensue would 
have negative consequences for the competitiveness of European companies and the banking 
sector, and could negatively affect the real economy and financial capacity in Europe, including 
payment delays and defaults on the loan instruments. As regards the competitiveness aspect, 
Annex 3 of the IA provides information on the impacts of a US$ LIBOR cessation on banks in the EU 
and United States of America (see IA, pp. 100-104).    

In the baseline scenario regarding the second problem, the IA considers that, as BMR compliant 
listed contracts would not be available, EU companies would likely 'shift their currency hedges to 
less transparent and less regulated over-the-counter products with non-EU banks', which would be 
a more expensive way to manage currency risks. The IA does not estimate the scale of such a shift, 
and openly notes that it is not possible to provide information on the costs of such a shift. Instead – 
while taking the around 60 % increase in the turnover of the emerging market currencies' into 
account, in particular concerning Asian restricted currencies – it provides values in foreign trade that 
are at risk, e.g. EU exports of goods to Korea (€49.6 billion) and to India (€46 billion). The IA also 
expects other consequences, namely a loss in competitiveness among European banks (fewer 
products to offer to EU companies) and European companies (a more limited choice of hedging 
tools), see IA, pp. 11, 22-25, 31-32. 

https://www.investopedia.com/terms/f/forwardcontract.asp
https://www.investopedia.com/terms/f/foreign-currency-swaps.asp
https://www.investopedia.com/terms/s/spotexchangerate.asp
https://www.investopedia.com/terms/o/otc.asp
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It may be noted that the description of the drivers is very limited, and, generally, the description of 
the problems and drivers would have benefited from greater clarity. For example, regarding the 
cessation of a critical benchmark, driver D1 and problem P1 are very similar. As regards the spot 
foreign exchange rates, there is a discrepancy between the problem tree in the IA and the text, 
especially concerning the drivers (IA, pp. 15-23). In addition, in the legal basis section, the IA refers 
to a 'driver 4', which is missing in the problem definition (IA, p. 26). The IA discusses the scale of both 
problem areas mostly qualitatively, openly explaining the limitations to quantifying the problems. 
The analysis would have benefited if possible problems for mortgage loan holders and consumer 
protection aspects had been discussed in the problem definition. In addition, it would have been 
useful to have more discussion of the consequences of the possible ensuing financial instability 
(including social aspects).   

Subsidiarity/proportionality 
In addition to the explanation of the legal basis (Article 114 of the Treaty on the Functioning of the 
European Union (TFEU)), the IA gives a clear explanation of the necessity and added value of EU level 
action. Proportionality is not discussed in the analysis specifically, although this is required by the 
Better Regulation Guidelines. The deadline for national parliaments' subsidiarity check is 
27 October 2020. No reasoned opinions had been submitted at the time of writing.  

Objectives of the initiative 
The IA defines two general objectives as being to 'ensure the highest possible degree of financial 
stability during the IBOR transition' and to 'maintain the highest possible degree of financial stability 
in foreign exchange hedging for both the EU financial and non-financial sectors' (IA, p. 28). In 
relation to the first general objective, the IA sets four specific objectives: i) 'to ensure legal 
certainty'; ii) 'to allow for more efficient balance sheet management'; iii) 'to ensure contract 
continuity'; and (iv) 'to allow orderly wind-down of any critical benchmark'. Four specific objectives 
are also linked to the second general objective: i) 'to maintain transparency in FX derivatives 
trading'; ii) 'to maintain risk management for EU exporters and foreign direct investors'; iii) 'to avoid 
EU banks' undue exposure to currency risk'; and iv) 'to maintain a level playing field for EU banks' 
(IA, pp. 28-29). According to the Better Regulation Toolbox, the IA should present operational 
objectives, which are 'defined in terms of the deliverables of specific policy actions', after the 
selection of the preferred option (Tool #16). Nevertheless, in the monitoring and evaluation section 
it appears that part of the presented 'operational' objectives are the same as the specific objectives. 
This concerns the objectives concerning the second problem area in particular. (IA, pp. 69-71). 
According to the Better Regulation Toolbox (Tool #16), the defined objectives should be specific, 
measurable, achievable, relevant and time-bound (S.M.A.R.T.). However, the objectives appear to 
meet these requirements only partly, as they could have been more specific and measurable, and 
they are not time-bound. Overall, the objectives appear to align with the problem drivers.  

Range of options considered 
To tackle the problem of the cessation of a critical benchmark, the IA presents four policy options 
in addition to the baseline. 

Option 1 (Mandating IBOR conversion) (preferred option) empowers the competent regulator to 
mandate the publication of a temporary legacy rate, if the competent regulator considers that the 
critical benchmark no longer reflects economic reality, and if the benchmark needs to be converted 
to a new methodology that underpins the benchmark. The new conversion powers would be limited 
by the obligation on the regulator to take recommendations on alternative benchmarks by relevant 
private sector working groups into account. Option 1 would provide jurisdictional neutrality, as 
there would be no need to renegotiate contracts. In cross-border applications, the non-EU 
converted rates apply by recognition or endorsement by the European Securities and Market 
Authority (ESMA), and the EU converted rates are mandated by ESMA. Option 1 includes safeguards 

https://ec.europa.eu/info/sites/info/files/better-regulation-guidelines.pdf
https://ipexl.europarl.europa.eu/IPEXL-WEB/dossier/document/COM20200337.do
https://ec.europa.eu/info/sites/info/files/file_import/better-regulation-toolbox-16_en_0.pdf
https://ec.europa.eu/info/sites/info/files/file_import/better-regulation-toolbox-16_en_0.pdf
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against new exposures ('no new flow rule'), meaning that supervised entities cannot increase legacy 
exposures to the converted rate (IA, pp. 35-38). 

Option 2 (Simplified authorisation for a temporary legacy rate) would provide a simplified 
authorisation for a temporary legacy rate, after the competent regulator has determined the 
necessity to cease the benchmark. Private market participants would define a rate that would take 
the credit-sensitive elements of an IBOR into account. Although there is no need to renegotiate 
individual contracts, Option 2 would not be neutral as regards jurisdiction, as national statutory fall-
back laws would be needed. In cross-border cases, the non-EU legacy rates apply by ESMA 
recognition or endorsement and ESMA authorises the EU legacy rates. As in Option 1, Option 2 
includes the 'no new flow rule' (IA, pp. 38-39). 

In Option 3 (Exemption for a temporary legacy rate), a temporary legacy rate would be exempt from 
compliance with the BMR, and it would be for public authority or private market participants to 
design a legacy rate that reflects the credit sensitivity of an IBOR. Option 3 has similarities with 
Option 2, such as the precondition and need to have national statutory fall-back laws. In cross-
border application, the exempt rate would not require ESMA recognition, authorisation or 
endorsement. Option 3 would not include the 'no new flow rule' restrictions as in Options 1 and 2, 
but this rate would be limited in time (IA, pp. 39-40). 

In Option 4 (Mandating a permanent successor rate) (discarded), the precondition is the same as in 
Option 1, but in Option 4 the conversion would end in a permanent successor rate. There is no 
periodic review of the usage permissions, as in Option 1. The successor rate can be applied not only 
to the tough legacy contracts but also to the new contracts necessitating a credit sensitive rate. The 
usage restrictions do not therefore apply. Option 4 is similar to Option 1, in jurisdictional neutrality 
and cross-border application. (IA, pp. 40-41) This option is not retained because 'no competent 
securities market regulator, at this stage in the incipient efforts to create credit-sensitive 
replacements for an IBOR rate, would have the capacity to determine all the necessary data sources 
for such a credit sensitive rate' (IA, p. 44). 

In addition to the baseline, the IA presents four options to the second problem concerning spot 
foreign exchange rates.  

Option 1 (Contract authorisation) would include provisions in the BMR to allow regulators to 
authorise individual non-deliverable forward contracts, which refer to third-country currency spot 
exchange rates (not recognised/endorsed for use in the EU). In addition, the BMR would specify 
which regulator is competent to approve the relevant non-deliverable forward contracts. Contract 
authorisation is limited to the Member State where the bank or the trading venue offering the 
contract is located (IA, pp. 42, 44, 68). 

Option 2 (Contract exemption) would provide an exemption in the BMR to all forward contracts 
referencing a spot rate for a non-convertible currency. The exemption would concern all contracts 
offered in the EU (IA, pp. 42-43, 68). 

Option 3 (Spot rate exemption) (preferred option): This option would introduce an exemption in 
the BMR providing that third country spot foreign exchange rates do not need to be recognised or 
endorsed for use in the EU when they are used in forward contracts by EU banks. This covers all 
currency spot rates for non-convertible currencies. Option 3 would maintain consistency with the 
BMR (IA, pp. 43, 68). 

According to Option 4 (Rate designation, discarded), the BMR would empower the European 
Commission to designate certain currency spot rates as critical benchmarks, and only these spot 
rates would be covered in the scope of the BMR. All spot exchange rates not designated could be 
referenced in forward contracts by European banks without equivalence recognition or 
endorsement (IA, pp. 43-44). This option is discarded, as it might create uncertainty for market 
participants, entail administrative costs, and could be a time-consuming process. The IA also notes 
that Option 3 would provide the same result in a more simple and efficient manner (IA, p. 45).   
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With three retained options, in addition to the baseline, per problem, the range of options appears 
to be sufficiently broad, as required in the Better Regulation Guidelines. The options appear to be 
clearly linked to and to address the objectives and the problems defined. The IA provides a good 
description of the main features of the options, and discusses and compares the impacts of all 
options. However, while the impacts on the main stakeholders have been analysed for each option, 
stakeholders' views have not been explained. This would have been useful to gauge to what extent 
stakeholders' views are reflected in the options. Finally, there are some discrepancies between the 
text and Table 3 in terms of the number of stages of pre-conversion/cessation process concerning 
all options (IA, pp. 35-41). The IA describes the options twice – in the objectives and in the options 
sections – which is an unnecessary repetition (IA, pp. 29-30 and pp. 33-44).  

Assessment of impacts  
When assessing the impacts of the retained options, the IA focuses on their impact on various 
categories of stakeholders (e.g. banks, regulators, administrators, mortgage holders, small and 
medium-sized enterprises (SMEs)), presenting both the positive aspects and the possible risks of the 
options. The assessment is mostly based on the options' economic impacts and legal and 
contractual aspects (legal certainty, a mandated temporary legacy rate, statutory fall-back 
provisions). The IA briefly analyses the socio-economic impacts on the mortgage loan holders, but 
does not explain more generally the relevance or non-relevance of possible direct or indirect social 
impacts in relation to the legal and economic uncertainty of the legacy contracts. The IA does not 
mention environmental impacts. The options were compared against the Better Regulation criteria 
of effectiveness, efficiency and coherence, and also of achieving the specific objectives. The IA 
presents the costs and benefits of the preferred option for both problem areas. The assessment of 
the direct and indirect one-off and recurrent costs is only qualitative. Regarding the benefits, the 
assessment is mostly qualitative but the estimated savings on avoiding renegotiation and litigation 
costs are quantified (IA, pp. 104-108). Contrary to the Better Regulation Guidelines, the IA does not 
specifically discuss the proportionality of the preferred options.   

As for the cessation of a critical benchmark, the IA finds that the main advantage of the preferred 
Option 1 is its 'flow-through' element, which means that a legacy rate directly replaces all IBOR 
references in the tough legacy contracts (IA, p. 69). The IA does not expect direct costs, and the 
indirect costs would be limited to recurrent costs (not quantified) on business relating to 
redeployment of personnel administering LIBOR (IA, p. 107). On the other hand, the IA estimates 
that Option 1 brings savings, deriving from the avoidance of renegotiation costs of between 
€793 million for a mid-tier EU corporate lender and €3.47 billion for a large EU corporate lender (IA, 
p. 54). The IA refers to the sensitivity and limitations of certain data, for example concerning the 
number of contracts referring to LIBOR maturing beyond 2021 (IA, p. 18). Apart from renegotiation 
costs, the preferred option would also avoid litigation risks relating to disputes over tough legacy 
contracts (IA, pp. 54, 104). The IA only provides a qualitative assessment for preferred Option 3 
concerning spot foreign exchange rates. The IA does not expect either direct or indirect costs. The 
IA finds Option 3 better than the other options as, while ensuring continued usage of spot foreign 
exchange rates, it would maintain consistency with the BMR and would not require an authorisation, 
which would entail an administrative burden (IA, pp. 106-107).   

SMEs/Competitiveness 

According to the IA, SMEs are affected by the LIBOR cessation as the financing instruments that SMEs 
often use are LIBOR referenced, and SMEs would therefore benefit from the legal certainty that 
Option 1 would provide. The preferred option is also expected to reduce the burden for SMEs 
concerning renegotiation and debt arrangement costs, estimated at €1.9 billion (IA, pp. 54-55, 104). 
SMEs are not discussed in relation to the preferred option for the second problem area. It can be 
pointed out that in the stakeholder consultation summary the SMEs are not mentioned, so it is 
therefore not possible to know to what extent SMEs have been consulted. Competitiveness is 
discussed in the problem definition and in the context of the objectives, but in the analysis of 
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impacts it has been dealt with in a rather general and limited manner. The analysis would have 
benefited from more elaboration on this point.  

Simplification and other regulatory implications 

The IA notes that this initiative is in line with capital markets Union policy goals. However, it does 
not discuss how the initiative would relate to other legislation in this area, and simplification is not 
addressed specifically. On the other hand, the discussion of the impacts of the policy options 
includes aspects of the administrative burden and possible savings. According to the inception 
impact assessment of 18 March 2020, the proposal for a review of the BMR does not involve an 
evaluation, as the BMR only applies since January 2018, and its transitional period expires at the end 
of December 2021. 

Monitoring and evaluation 
The IA presents a monitoring and evaluation table for both problems, including the objectives and 
the monitoring plans of the EU institutions and the competent authorities (Tables 7 and 8, 
pp. 69-71). Besides the tables, the IA does not provide a more developed description. According to 
the plans for the first problem area, banks and national competent authorities are due to submit 
regular reports on the evolution of the legacy contract stock, robustness of the legacy rate and 
timeliness of the toolkit, to the competent authority. The monitoring indicators would be (for 
example) the number of pending contracts, the results of the representativeness assessment on the 
critical benchmarks and the regulator's ability to mandate the rate in due time. For the second 
problem area, the objectives seem to largely correspond the specific objectives. The competent 
authorities report regularly to the European Commission on trading transparency, EU 
competitiveness and the avoidance of EU banks' undue exposure to currency risk. For this purpose, 
the range and scope of the available hedging instruments, the adequacy of the BMR exemption and 
the use of exempt rates in EU based forward contracts are monitored. The European Commission 
will report to the co-legislators on progress in these monitoring fields in 2025 (IA, pp. 69-71).  

Stakeholder consultation 
A description of the extensive stakeholder consultation process is provided in the IA in a specific 
annex, as required in the Better Regulation Guidelines (Annex 2, pp. 82-99). An open public 
consultation took place between 11 October 2019 and 31 December 2019, meeting the 12 week 
requirement. It resulted in 85 responses, mostly from administrators and users. The consultation 
covered the topics of critical benchmarks, the powers of the competent authorities, the scope of the 
BMR and the non-EEA benchmarks, which are important elements of the policy options. However, it 
is not apparent from the consultation description whether the stakeholders were consulted on the 
different options. The inception impact assessment consultation (between 18 March and 
15 April 2020), concerning the supervisory powers of competent authorities and the third country 
benchmarks, received feedback from 22 respondents representing private companies and business 
associations in particular. In addition, the IA organised a stakeholder workshop on 
26 November 2019 on the benchmarks and the BMR provisions. The IA also notes that the 
Commission has been following the discussion and the views of the stakeholders, in particular in the 
Euro Risk-Free-Rate Working Group, the Official Sector Steering Group of the Financial Stability 
Board, and the ESMA Board of Supervisors. The IA explains that the summary of the workshop and 
the public consultation is elaborated in 'an anonymised form' without explaining the reason for this. 
Stakeholders are often referred to in a rather general way, such as 'a number of stakeholders', or 
'views were mixed among stakeholders', or 'some respondents', which makes it difficult at times to 
obtain information on the representativeness of the views, and on the category of stakeholders (e.g. 
administrators/users/contributors) expressing the views. It can be also noted that for example the 
SMEs are not mentioned at all. Furthermore, as the IA points out, it is noteworthy that the Risk-Free-
Rate IBOR working groups (financial institutions) did not participate in the public consultation, but 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=PI_COM:Ares(2020)1947870&rid=5
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=PI_COM:Ares(2020)1947870&rid=5
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have communicated their views through other channels. The IA does not provide links to the 
consultation documents (IA, pp. 82-99). 

Supporting data and analytical methods used 
The IA was carried out by the European Commission's services and no external supporting study 
appears to have been produced specifically to underpin the IA. The IA refers to the recent progress 
report on the benchmark reform by the Financial Stability Board (FSB) (the link is not provided), and 
other sources such as the European Central Bank, the Bank for International Settlements, ESMA and 
the national regulators. According to the IA, an extensive amount of evidence has been gathered 
from the banking sector, and the analysis is also underpinned by targeted stakeholder consultations, 
working groups, reports and literature sources (IA, pp. 74-81). The data is recent and sources are 
referenced. The assessment is mostly qualitative, but provides some quantified estimates. The IA 
openly notes certain limitations of the data and the commercial sensitivity aspect of part of the data. 
It presents a summary of the costs and benefits of the preferred options IA, pp. 104-108).  

Follow-up to the opinion of the Commission Regulatory Scrutiny Board 
The Regulatory Scrutiny Board (RSB) adopted a negative opinion on a draft version of the IA report 
on 15 May 2020, due to significant shortcomings. Three weeks later, on 4 June 2020, the RSB gave a 
positive opinion with reservations on a revised IA report, although still noticing significant 
shortcomings. The RSB found that the IA report should provide further explanation of the preferred 
option, i.e. the consequences of the new powers of the regulator, methods for triggering the rate 
replacement rate. It also considered that stakeholder groups' views should be included in the 
analysis of the options. Furthermore, the Board found that the IA report neither sufficiently 
explained the context of the exchange rate benchmark problem nor identified all relevant 
objectives. The RSB also stressed that SMEs and social aspects were not sufficiently assessed. It 
appears that the RSB's comments have been only partly taken into account. Although the impacts 
on various stakeholder groups have been assessed, stakeholders' views could have been more 
clearly linked to each option; the social aspects and impacts on SMEs could have been discussed in 
more detail. As regards the relevant objectives, it is difficult to consider whether the RSB's views in 
this respect have been taken into account, as the previous draft of the IA is not available, and the IA 
provides explanations on the follow-up to the RSB's recommendations only as regards the RSB's first 
opinion (IA, pp. 72-74). At least the objective concerning banks' competitiveness, referred to by the 
RSB, is included in the IA.   

Coherence between the Commission's legislative proposal and IA 
Whereas the legislative proposal appears to follow the IA recommendation concerning spot foreign 
exchange rates, it differs from the IA in terms of the preferred option for the first problem area 
(cessation of a critical benchmark). This change in approach is explained in the explanatory 
memorandum of the proposal, according to which the Financial Conduct Authority (the LIBOR 
regulator) has expressed doubts whether 'conversion powers are effective to cater to all instances 
that a conversion rate would need to cover' (Explanatory memorandum, pp. 8-9). The IA's preferred 
option is therefore replaced by empowering the European Commission to designate a statutory 
successor rate, which would take industry-agreed replacement rates into account and would be 
available for use in all contracts entered into by an EU supervised entity (pp. 8-9). However, the new 
policy approach is not among the policy options assessed in the IA. In relation to monitoring 
requirements, the legislative proposal specifies reporting obligations; regarding the cessation of a 
critical benchmark, the proposal obliges the competent authorities to report annually to the 
Commission and ESMA. In relation to the monitoring of the spot foreign exchange rates, the 
competent authorities are due to report to the Commission and ESMA at least every two years 
(p. 10).   
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The analysis of the IA is underpinned by sound and recent data and extensive stakeholder 
consultations. The problem definition, objectives and policy options are clearly linked. The IA 
discusses the scale of both problem areas mostly qualitatively, openly explaining the limitations to 
quantifying the problems. The description of the drivers is however very limited, and, overall, the 
description of the problems and drivers would have benefited from greater clarity. The range of 
options is sufficiently broad, but stakeholders' views could have been linked more clearly to each 
option, and in addition, proportionality is not discussed – contrary to the requirements of the Better 
Regulation Guidelines. The assessment is mostly based on the options' economic impacts and legal 
and contractual aspects. The impacts of the options on SMEs have been addressed under the first 
problem area, but to what extent SMEs have been consulted does not appear in the IA, as SMEs are 
not mentioned in the summary of the stakeholder consultation. It can be noted that the approach 
adopted in the legislative proposal for the first problem regarding the cessation of a critical 
benchmark differs from the preferred option identified in the IA. The proposal's approach is not 
assessed in the IA. The Commission provides an explanation for the change in approach in the 
explanatory memorandum of the proposal. 

 

ENDNOTES 
1  According to the IA, the BMR allows the EU supervised entities to use 'only benchmarks whose administrator has been 

authorised'. The third country benchmarks can be used only through 'the equivalence, recognition or endorsement 
procedures'. Article 51(5) of the BMR provides a transitional period for benchmarks administered in third countries, 
even if these do not comply with the BMR. Under Article 51(5), the transitional period was set to expire at the end of 
1999, but has been extended until the end of 2021.  

2  See also E. Binder, Review of the Benchmark Regulation, Implementation Appraisal, EPRS, European Parliament, 
October 2020. 

3  Tough legacy contracts are 'contracts that mature after the potential cessation date of the critical benchmark they 
reference and that cannot be renegotiated in time to migrate to a replacement rate or to include fall-back provisions'  
(IA, p. 6).  

 

 

This briefing, prepared for the Economic and Monetary Affairs Committee (ECON), analyses whether the principal criteria laid 
down in the Commission's own Better Regulation Guidelines, as well as additional factors identified by the Parliament in its 
Impact Assessment Handbook, appear to be met by the IA. It does not attempt to deal with the substance of the proposal. 
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