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Impact assessment (SWD(2020) 541, SWD(2020) 542 (summary)) accompanying a Commission proposal for a 
Regulation of the European Parliament and of the Council on a computerised system for communication in 

cross-border civil and criminal proceedings (e-CODEX system), and amending Regulation (EU) 2018/1726 

This briefing provides an initial analysis of the strengths and weaknesses of the European 
Commission's impact assessment (IA) accompanying the above-mentioned proposal, submitted on 
2 December 2020 and referred to the European Parliament's Committee on Civil Liberties, Justice 
and Home Affairs (LIBE). 'e-Justice Communication via Online Data EXchange', or e-CODEX, is a 
software package that enables connections between national systems, allowing users, such as 
judicial authorities, legal practitioners and members of the public, to send and receive documents, 
legal forms, evidence and other information in a swift and safe manner. The e-CODEX software 
currently facilitates electronic communication between citizens and courts, and between Member 
States administrations in several cross-border civil and criminal proceedings, such as, for example, 
the European small claims procedure and European payment orders. e-CODEX was launched under 
the multiannual 2009-2013 e-justice action plan and is part of the current 2019-2023 e-justice action 
plan. The European Parliament expressed support for the development of e-justice in its 2008 and 
2013 resolutions. Council, meanwhile, has called in repeated conclusions for a permanent solution 
to the current consortium-based management of e-CODEX, most recently in October 2020. The 
proposal put forward by the Commission is to formally establish the e-CODEX system at EU level and 
entrust its operational management to the European Agency for the Operational Management of 
Large-scale IT Systems in the Area of Freedom, Security and Justice (EU-lisa).  

Problem definition 
According to the IA, the problem is two-fold (IA, pp. 7-17): 

1 Current inefficiencies in cross-border communication in civil and criminal matters 
due to narrow use of e-CODEX  

The e-CODEX software was developed between 2010 and 2016 by a consortium 1 of 21 EU Member 
States with the participation of other countries/territories and organisations. Although it has been 
in use since 2013, not all Member States have installed it and only 102 Member States are currently 
using it to pilot certain legal procedures.3 The reasons for this low use compared with the initial 
broad Member State involvement in the development of e-codex are stated only briefly in the IA 
and include inadmissibility of electronic exchanges under national procedural law, lack of available 
tools at national level to fulfil the system requirements, national priorities and available resources 
(IA, p. 8). This limited use of e-CODEX means that its potential to overcome the inefficiencies 
resulting from fragmented national IT systems is not fully exploited. 

2 Risk of inefficiencies in cross-border communication in civil and criminal matters due 
to the expiry of the currently ongoing e-CODEX maintenance project in mid-2021 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020SC0541
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020PC0712
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52009XG0331(01)
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52019XG0313(02)&rid=6
https://www.europarl.europa.eu/sides/getDoc.do?reference=P6-TA-2008-0637&type=TA&language=EN&redirect
https://www.europarl.europa.eu/doceo/document/TA-7-2013-0445_EN.html
https://data.consilium.europa.eu/doc/document/ST-11599-2020-INIT/en/pdf
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The total cost of the project development was about €24 million of which 50 % was funded by EU 
grants and 50 % by the participating Member States. An additional €2 million was awarded for 
maintaining e-CODEX between 2016 and 2018 (Me-CODEX project) and €3 million between 2019 
and mid-2021 (the currently ongoing Me-CODEX II project). However, if e-CODEX is not maintained 
after that, a common tool for digitalising cross-border legal procedures will be lost, resulting in a 
lost opportunity to improve judicial cooperation in Europe and the functioning of the digital single 
market, according to the Commission (IA, p.13). 

The corresponding problem drivers are three-fold (IA, pp. 7-17): 

 So far, e-CODEX has been jointly financed by EU grants (DG CONNECT competitiveness 
and innovation framework programme and DG JUST action grant via the justice 
programme) and the participating Member States. However, the Member States 
consider that maintenance of the e-CODEX system by means of grants is not a 
sustainable solution for the long term and believe that it requires a more permanent 
basis to ensure its operational management, as reflected in the Council conclusions 
adopted in November 2016 and most recently in October 2020 (IA, p. 8). 

 The current consortium-based management system, where governance is regulated by 
agreement between Member State authorities, is of uncertain legal value and is not 
adequate for a permanent system. Uncertainty about the future management of e-
CODEX likely contributes to low uptake of the (voluntary) system among the Member 
States. 

 If e-CODEX is not maintained after the expiry of the Me-CODEX II project, divergences 
between IT systems in Member States that currently use the e-CODEX system will evolve 
and eventually lead to these systems being no longer able to communicate with each 
other. 

According to the IA, cross-border legal procedures are less efficient as a consequence of the above 
problems, leading to restricted capacity to fight cross-border crime and enforce civil claims 
(pp. 17-18). Examples of such inefficiencies provided in the IA include: the use of informal unsecure 
communication channels; possible loss of or tampering with sensitive documents and attachments; 
language barriers resulting from the need to send documents in a language accepted by the 
receiving Member State; and the absence of confirmation of receipt by the authorities responsible 
in the receiving Member States (pp. 17-18). The scale of the problem is estimated for each of the 
problem drivers above using examples of pilot projects that apply e-CODEX to a specific legal 
procedure (seven pilots)4 and an inventory of procedures where e-CODEX could potentially be used 
(nine new applications 5 in existing legal procedures). Furthermore, the IA draws on data from the 
Council of Europe 2016 study on the use of information technology in European courts and the 2020 
EU Justice Scoreboard to substantiate the problem, its scale and drivers. In addition, the IA relies on 
the findings of pilot project evaluations carried out by the e-CODEX consortium in 2016 and an 
evaluation of e-CODEX carried out by the Commission, which are, however, not publicly available at 
the time of writing. 

Subsidiarity / proportionality 
In addition to explaining the legal basis (Articles 81(2)(e) and 82(1)(d) of the Treaty on the 
Functioning of the European Union (TFEU)), the IA discusses the need for action at EU level. 
However, it does not elaborate on EU added value or proportionality, despite the requirements set 
by the Better Regulation Guidelines (BRG). The IA does not discuss the choice of legal instrument, 
but the proposal's explanatory memorandum states that 'a regulation offers legal certainty by 
avoiding divergent interpretations in the Member States, thus preventing legal fragmentation [...] 
and will contribute to the uptake of e-CODEX by more Member States for procedures in which the 
system is already used as well as for future ones' (p. 7). At the time of writing, eight national 
parliamentary assemblies had begun scrutinising the Commission proposal and two had completed 
the process. 

https://data.consilium.europa.eu/doc/document/ST-14465-2016-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-11599-2020-INIT/en/pdf
https://rm.coe.int/european-judicial-systems-efficiency-and-quality-of-justice-cepej-stud/1680788229
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0306
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0306
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:12012E/TXT
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:12012E/TXT
https://ec.europa.eu/info/law/law-making-process/planning-and-proposing-law/better-regulation-why-and-how/better-regulation-guidelines-and-toolbox_en
https://ipexl.europarl.europa.eu/IPEXL-WEB/dossier/document/COM20200712.do
https://ipexl.europarl.europa.eu/IPEXL-WEB/dossier/document/COM20200712.do
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Objectives of the initiative 
The general objective as outlined in the IA (p. 21) is:  

 the efficient functioning of a common area of security and justice. 

To achieve the general objective, the following specific objectives have been set (IA, p. 21): 

1 to ensure sustainable maintenance of the e-CODEX system; and 
2 to foster wider use of e-CODEX. 

Overall, the specific objectives appear to correspond to the problems identified. The IA does not set 
operational objectives defining concrete deliverables of policy actions under the preferred option, 
despite the BRG requirements. The IA sets targets and indicators for the second specific objective: 
27 Member States using e-CODEX in 12 judicial procedures (IA, p. 38). However, the targets for the 
first specific objective are missing in the IA. The partial absence of the targets and indicators mean 
that the objectives are not entirely measurable, nor time-bound, and therefore do not comply fully 
with the SMART requirements (specific, measurable, achievable, relevant and time-bound) of BRG 
(Tool#16). 

Range of options considered 
The IA discarded three policy options. These are summarised below, including the reasons why they 
were discarded (IA, pp. 21-23):  

 The creation of a new legal entity or a dedicated agency would require 
disproportionately high efforts compared with the limited mandate of such an entity or 
agency. 

 Use of another IT system or development of an alternative IT system would imply a 
direct loss of €24 million already invested in e-CODEX, which proved to be an effective 
and efficient solution for the legal procedures for which it is already used (see 
endnote 4). Moreover, commercial solutions would raise issues regarding their long-
term sustainability and data integrity. Lastly, the solutions available on the market are 
not adapted to the specific requirements of the EU judiciary, according to the IA, as 
opposed to e-CODEX, which was developed specifically for this sector. 

 Management by an EU Member State or a new consortium of Member States would 
establish the e-CODEX consortium as a permanent legal entity at national level and 
would allow for it to be fully financed by EU grants. However, this would not offer a 
sufficient guarantee of operational continuity over time and would not ensure proper 
EU-level involvement. The Member States consortium has clearly indicated that 
continued management of the e-CODEX system financed by action grants is not a 
sustainable solution for the long term (IA, p. 23). 

In addition to the baseline scenario (do-nothing option), the IA assesses two additional options 
(IA, pp. 23-24): 

 Baseline – Under this option, no permanent operational management system would 
be provided, leading to the expiry of e-CODEX. Certain applications or pilots might 
continue, but the IT systems might end up not being interoperable. The Member States 
and the Commission would lose their initial investment of €24 million in the e-CODEX 
project and there would be no maintenance or evolution of the system. There would be 
no common IT system that could be adapted to serve the needs of different judicial 
procedures and diverse national systems. In the absence of interoperability, overall 
costs for Member States would increase on account of the need to develop individual 
IT solutions. However, the IA does not provide any estimations of these increased costs. 

1 Non-regulatory option – management by the Commission – Under this option 
the Commission (either DG Justice and Consumers or DG DIGIT) would take 

https://ec.europa.eu/info/sites/info/files/file_import/better-regulation-toolbox-16_en_0.pdf
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responsibility for the operational management of the e-CODEX system. The 
e-CODEX management tasks that the Commission would take over would include 
technical maintenance and further development of the software components, data 
standards and security specifications that are part of the system, as well as 
governance and coordination of e-CODEX and e-CODEX-related activities. 

2 Regulatory option: management by an existing EU agency – The management 
tasks would essentially be the same as for Option 1, but would be given to an EU 
agency. Transfer of e-CODEX to an agency would require the adoption of a legal act 
to establish and define e-CODEX, clarify the role of the agency in the operational 
management and regulate governance issues such as Member State representation 
on the management board of the agency and in its other governance bodies. The 
legal act would be limited to providing a legal basis for the management of 
e-CODEX; on its own it would not mandate the use of e-CODEX for specific legal 
procedures. The scope of the legal act would cover judicial cooperation in the area 
of civil and criminal law and the specific procedures would be listed in an annex to 
the legal act. Corresponding adjustments would have to be made to the legal basis 
of the agency, notably regarding the creation of an advisory group for e-CODEX and 
a management board. Decisions on the use of e-CODEX for a specific procedure 
would have to be taken separately, e.g. through a revision of the relevant legal basis. 
In order to allow for the adoption of the legal act by Council and Parliament and to 
ensure an adequate handover between the consortium and the agency, this option 
would have to be combined with interim prolongation of the current Member State 
consortium for the period between 2021 and the handover to the new entity 
managing the e-CODEX system. 

The preferred option is option 2: management by an existing EU agency (the IA elaborates on the 
choice of appropriate agency in the discussion of impacts). The baseline scenario seems to capture 
the long-term dynamics, but the content of the policy options is presented very briefly, so it remains 
unclear how either of them could secure wider use of e-CODEX (specific objective 2), as both options 
seem to address only the management of e-CODEX. The basis for the Commission's operational 
management is not clear from the explanations provided. Furthermore, it is not obvious from the IA 
how providing the e-CODEX with a legal basis and referencing it as a communication tool in future 
legislative initiatives (as envisaged under the preferred regulatory option), would ensure wider use 
of e-CODEX, since the legal act on its own would not mandate the use of e-CODEX for specific legal 
procedures (IA, p. 24). Moreover, by the Commission's own admission, 'Member States have 
expressed strong preference for handing e-CODEX over to an agency and consider eu-LISA to be 
the most appropriate one, most recently in the Council conclusions adopted in October 2020' 
(IA executive summary, p. 2 and IA, p. 4).6 Overall, the IA appears to have considered only a limited 
number of options for addressing what would seem to be only the first specific objective of the IA. 

Assessment of impacts  
The IA provides a mainly qualitative assessment of the economic, social and environmental impacts 
of the options (pp. 24-35). Thus, according to the IA, a permanent e-CODEX would 1) provide easy 
access to justice for EU citizens by extending the possibilities for submission of cross-border claims 
to most Member States; 2) have a positive impact on the fight against cross-border crime, for 
example by facilitating the recovery of cross-border traffic offences; and 3) have a positive impact 
on national courts' efficiency by saving case processing time because the data would no longer need 
to be entered manually into the case management system. Being a paperless system, e-CODEX 
would save natural resources by reducing the use of paper, ink and postal delivery, to the extent 
that the use of digital communication is permitted by the relevant instrument and national law.  
The total indicative costs for 2022-2027 amount to €9.667 million (average cost per year of 
€1.611 million). These costs include the additional human resources required for the activities to be 
carried out by eu-LISA (€8.723 million for the same period) and by the Commission, and the total 

https://data.consilium.europa.eu/doc/document/ST-11599-2020-INIT/en/pdf


Establishing a computerised system for communication in  
cross-border civil and criminal proceedings (e-CODEX) 

5 

costs are very similar over time for both regulatory and non-regulatory options. Furthermore, the IA 
estimates that a maximum of 80 to 100 person-days will be needed to install e-CODEX in the 
Member States. The benefits of the preferred option are identified and to some extent quantified, 
based on the limited data available. Thus, using the 2015 data on the European payment order 
procedure, the IA estimates the potential savings as a result of using the e-CODEX system to be 
between 35 301 and 127 836 days yearly and the total savings on postage between €94 136 and 
€298 284 for all cases (IA, p. 26). The estimated savings for the European Small Claims procedure 
would amount to €8 to €21, 3 to 9 days per case, for better enforcement of traffic fines in France 
they would amount to €8 million per year and for making court proceedings more efficient in 
Germany they would amount to 5 to 10 minutes per case (IA, pp. 44-45). 
The IA also includes a qualitative discussion of impacts on public authorities, fundamental rights 
and the digital single market. For example, there will be no data storage or data processing by the 
entity entrusted with the maintenance of the e-CODEX software components since e-CODEX is a 
decentralised system. The entities operating e-CODEX access points are solely responsible for the 
personal data transiting via their access points. Depending on whether an access point is operated 
by Union institutions, bodies, offices and agencies or other entities, either 
Regulation (EU) 2018/1725 on the processing of personal data by the Union institutions, bodies, 
offices and agencies or the General Data Protection Regulation will apply. The IA compares the 
options on the basis of the mandatory criterion of efficiency, but not on the basis of effectiveness, 
coherence, or proportionality as required in the BRG. 
Regarding efficiency, the IA states that under the non-regulatory option, the Commission's 
organisational structure may not be flexible enough to accommodate new needs emerging from 
the community of e-CODEX users. Here, the IA relies on the findings of the 2017 Deloitte study that 
suggest that in the Commission's organisational structure, only Member States and the public sector 
could formally be stakeholders, leading to more limited stakeholder involvement compared to an 
agency.7 Hence, the e-CODEX community may find it more difficult to raise emerging issues with 
the Commission compared to other structures such as a consortium of Member States or an agency 
(IA, pp. 31-32). On the other hand, under a regulatory option, an agency can also ensure that it is 
organised so as to include and serve all Member States appropriately. The management board of 
the agency can represent all Member States and their interests and can also ensure that the interests 
of national judiciaries are duly taken into account. Entrusting the management of e-CODEX to an 
agency by establishing a legal basis for the system would also be an effective way to increase the 
uptake of e-CODEX among the Member States (IA, pp. 32-33). The IA elaborates on the choice of 
appropriate agency, discussing two alternatives to eu-LISA: the Innovation and Networks Executive 
Agency (INEA) and the European Union Agency for Network and Information Security (ENISA). The 
IA concludes that e-CODEX fits perfectly within the mandate of eu-LISA, whose management, 
governance and operational model was designed to run IT systems in the justice and home affairs 
area for Member States with high degree of security and entailing a high degree of sensitivity for 
the data contained in/transferred through the systems. Not surprisingly, the IA concludes that the 
regulatory option with eu-LISA as the appropriate agency would be most effective in fulfilling the 
specific and general objectives of the initiative. 

SMEs / competitiveness 
According to the IA, both options would have an indirect positive impact on European businesses 
of all sizes as e-CODEX would simplify and speed up cross border judicial procedures and judicial 
cooperation. The IA follows the steps outlined in Tool #22 of the BRG in what it refers to as an SME 
test (p. 26), although it does not conduct a fully-fledged SME test. The share of SMEs affected by the 
proposal is not identified. Instead, the IA refers to 'all businesses and SMEs', 'businesses of all sizes' 
and 'SMEs and other operators'. Furthermore, the consultation of SME stakeholders was limited to 
the 11 respondents to the inception IA (see section below). The SME test concludes that there is no 
negative impact on SMEs and therefore no need for alternative mechanisms or mitigating 
measurements (IA, p. 26). 

http://publications.europa.eu/resource/cellar/4374d088-c8ee-11e7-9b01-01aa75ed71a1.0001.01/DOC_1
https://ec.europa.eu/info/sites/info/files/better-regulation-toolbox-22.pdf
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Simplification and other regulatory implications 

The IA does not explicitly mention simplification or other regulatory implications. However, 
according to the inception IA, the e-CODEX helps to reduce the costs for the citizens as well as for 
the courts, simplifies and speeds up the procedure due to a full electronic processing and is not 
bound to any opening hours so that its users can send their claims at any time (inception IA, p. 3).  

Impacts on third countries  
According to the IA, e-CODEX could potentially be used also in communications between European 
judicial authorities and authorities in third countries. For example, Brazil, Norway, Switzerland and 
the US are interested in using the iSupport system developed by the Hague Conference and based 
on e-CODEX, for the cross-border recovery of maintenance obligations under 
Council Regulation (EC) No 4/2009 and the 2007 Hague Child Support Convention. In any event, the 
impact on third countries / institutions would be limited to the need to obtain updates of the e-
CODEX system from the managing entity (agency or Commission) rather than, as currently, from the 
e-CODEX consortium (IA, p. 30). The IA does not discuss data protection in relation to 
communications with third country authorities.  

Monitoring and evaluation 
According to the IA, eu-LISA would have to submit a report to the Commission on the technical 
functioning and use of the e-CODEX system two years after it took over responsibility for the e-
CODEX system, and every two years thereafter. In turn, the Commission would produce an overall 
evaluation of the e-CODEX system and transmit the evaluation report to the European Parliament 
and Council three years after eu-LISA took over responsibility for the e-CODEX system, and every 
four years thereafter (IA, p. 38). These provisions are found in Article 15 of the Commission proposal. 
The IA sets the targets and provides indicators for the second specific objective, which is the wider 
use of e-CODEX (IA, p. 38). However, the targets for the first specific objective – sustainable 
maintenance of the e-CODEX system – are left blank on page 38 of the IA.  

Stakeholder consultation 
For the purpose of this IA, only targeted stakeholder consultations were conducted. The 12-week 
open public consultation that is mandatory for all initiatives supported by an IA according to the 
BRG, did not take place. The IA does not provide any reason for not meeting this requirement, 
although the inception IA seems to suggest that this was due to the scope of the initiative, which is 
rather technical. According to the IA, the targeted consultations were carried out by the e-CODEX 
consortium and within the Council Working Party on e-Justice (IA, p. 40). They consisted of the 
feedback collected from the major legal professional organisations, a meeting of the European 
Network of Councils of the Judiciary (ENCJ) and regular meetings of the Council Working Party on 
e-Justice (including the e-CODEX expert group meetings). All 11 stakeholders responding to the 
inception IA expressed their support for the continuation of e-CODEX, three of them stating 
explicitly that eu-LISA would be a suitable agency. In addition, one stakeholder indicated a 
preference for an EU agency, without specifying it. There is considerable overlap between the 
respondents to the targeted consultation and the inception IA, e.g. Council of Bars and Law Societies 
of Europe (CCBE), Network of Councils of the Judiciary, the European Chamber of Bailiffs (CEHJ), and 
the European Law Institute (ELI). The IA reports on the results of the inception IA feedback, but does 
not report on the results of the targeted consultation in a detailed and transparent manner, let alone 
breaking down these results into categories of stakeholders.  

Supporting data and analytical methods used 
The IA is informed, among other sources, by a 2017 Deloitte study that assessed the sustainability 
of digital service infrastructures (DSI), including the e-justice DSI. However, this study does not focus 
on e-CODEX specifically. To estimate potential savings as a result of using the e-CODEX system to 
submit European payment orders and European small claims procedure, the IA draws on the results 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/1432-Cross-border-e-Justice-in-Europe-e-CODEX-
https://www.hcch.net/en/instruments/conventions/specialised-sections/child-support/isupport1
https://www.hcch.net/en/home
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32009R0004
https://www.hcch.net/en/instruments/conventions/full-text/?cid=131
https://ec.europa.eu/info/sites/info/files/better-regulation-guidelines-stakeholder-consultation.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/1432-Cross-border-e-Justice-in-Europe-e-CODEX-
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/1432-Cross-border-e-Justice-in-Europe-e-CODEX-/feedback?p_id=36667
http://publications.europa.eu/resource/cellar/4374d088-c8ee-11e7-9b01-01aa75ed71a1.0001.01/DOC_1
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of the 2015 report on the application of the European payment order and the 2013 IA accompanying 
the respective proposals. Furthermore, the IA relies on the results of the pilot project evaluations 
conducted by the e-CODEX consortium in 2016 and an evaluation of e-CODEX carried out by the 
Commission, which were not publicly available at the time of writing. The costs are identified and 
quantified, but since the quantification of benefits remains limited, the IA does not contain a cost-
benefit analysis (i.e. it does not compare costs with all (or most) monetised benefits). The cost-
effectiveness analysis undertaken in the IA (costs related to outcomes or effects) concludes that the 
costs are very similar for both options over time, but since eu-LISA has extensive experience in the 
management of large-scale IT systems for the Member States, management by eu-LISA would be 
most effective in fulfilling the specific and general objectives of the IA (IA, p. 36). The assumptions 
and limitations of the IA analysis could be stated more explicitly, while the sources of data it draws 
upon could be referenced more consistently. Overall, the evidence used in the IA is rather limited, 
quite outdated and partially inaccessible to the public. 

Follow-up to the opinion of the Commission Regulatory Scrutiny Board (RSB) 
The RSB adopted a positive opinion with reservations on a draft version of the IA report on 
15 December 2017 (no information is given on the time gap with the publication of the initiative 
and final IA), observing that it had significant shortcomings. The RSB found that the report was not 
sufficiently clear on whether the future of e-CODEX and the choice of the hosting agency had 
already been agreed between Council and the Commission. Furthermore, the board found that the 
report did not fully explain why the uptake of e-CODEX was low and how the proposed regulation 
would overcome the existing bottlenecks. Finally, the comparison between the two options on 
hosting e-CODEX was partial and unbalanced, according to the RSB. The IA does not provide 
explanations on how it addressed the recommendations of the RSB opinion, contrary to the 
recommendation of Tool #8 of the BRG. Overall, the IA has only partially incorporated the RSB's 
recommendations and has not made an effort to update the information considering that more than 
three years have passed since the RSB opinion. Thus, further explanation of the reasons underlying 
the low uptake of e-CODEX and how the regulatory option would address them could have 
improved the IA.  

Coherence between the Commission's legislative proposal and the IA 
The legislative proposal appears to follow the IA recommendation, in that it is based on the 
preferred option 2. The proposal's annex provides a list of 23 instruments in the area of judicial 
cooperation in civil matters and 20 instruments in the area of judicial cooperation in criminal matters 
falling within the scope of the proposed regulation, which is a higher number than the target set 
under the second specific objective of the IA (12 procedures or instruments).  

The impact assessment accompanying the e-CODEX proposal is concise, and written with non-
expert readers in mind. It provides a clear set of objectives that correspond to the problems 
identified. The baseline seems to capture the long-term dynamics, but the content of policy options 
could have been better explained. The IA makes a genuine attempt to identify the costs and benefits 
of the preferred option and to illustrate the latter. Furthermore, the IA estimates the potential 
savings that could be achieved using two procedures as examples. However, the IA contains a 
number of important shortcomings that significantly reduce its overall quality. First, the reasons 
behind the narrow use of e-CODEX and how the preferred option would address them could have 
been explained in more detail. Moreover, the findings of several evaluation studies supporting the 
IA were not publicly available at the time of writing. The set objectives are not entirely measurable 
or time-bound, since the IA does not set any operational objectives that would define the 
deliverables under the preferred option and is missing the targets and indicators for the first specific 
objective, which is to ensure sustainable maintenance of the e-CODEX system. Overall the IA 
appears to have considered only a limited number of options for addressing what would seem to 
be only the management of e-CODEX and not its wider use. The choice of the preferred option may 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52015DC0495
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52013SC0459
https://ec.europa.eu/transparency/regdoc/rep/2/2020/EN/SEC-2020-408-1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/info/sites/info/files/file_import/better-regulation-toolbox-8_en_0.pdf
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appear pre-determined in light of the Council conclusions that request a permanent solution for the 
management of e-CODEX compatible with eu-LISA. What is more, the IA does not compare the 
options based on the mandatory criteria of effectiveness, coherence and proportionality as required 
in the Better Regulation Guidelines (BRG). It is worth noting that the 12-week open public 
consultation, which is mandatory for all initiatives supported by an IA according to the BRG, was not 
undertaken for the e-CODEX initiative. The IA does not provide any reason for not meeting this 
requirement. Furthermore, the IA does not report on the results of the targeted consultation that 
took place. Overall, the evidence used in the IA is rather limited and quite outdated, while the 
assumptions and limitations of the IA analysis are not systematically acknowledged. Finally, the IA 
has only partially incorporated the RSB's recommendations and has not made an effort to update 
the information considering that more than three years have passed since the RSB opinion.  

ENDNOTES
1  Austria, Belgium, Croatia, Czechia, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Jersey, Latvia, 

Lithuania, Malta, the Netherlands, Norway, Poland, Portugal, Romania, Spain, Turkey, the United Kingdom, the Council 
of Bars and Law Societies of Europe (CCBE) and the Notaries of Europe (CNUE). 

2  Czechia, Germany, Greece, France, Italy, Malta, the Netherlands, Austria, Poland and Portugal. 
3  Czechia, Germany, Greece, France, Italy, Malta, Austria and Poland are participating in the European order for payment  

pilot; Germany, Czechia, Greece, France, Malta, Austria and Poland are taking part in the small claims pilot; France, the 
Netherlands and Poland are participating in the European account preservation order pilot; France, Italy and Poland 
are involved in the matrimonial matters and parental responsibility pilot; Belgium, Greece, Spain, France, Austria and 
Portugal are testing the procedure for mutual legal assistance; Germany and the Netherlands are involved in the 
mutual legal assistance pilot; Germany, France and the Netherlands are taking part in the mutual recognition of 
financial penalties pilot; California (US), France, Germany and Portugal are involved in the maintenance obligations 
pilot (IA, pp. 9-10 and14-15). 

4  European payment order, European small claims procedure, European account preservation order, matrimonial 
matters and parental responsibility, mutual legal assistance, mutual recognition of financial penalties, maintenance 
obligations (IA, pp. 14-15). 

5 Service of documents, taking of evidence, transfer of prisoners and custodial sentences, freezing orders of property 
and evidence, confiscation orders, probation decisions and alternative sanctions, European supervision order in pre-
trial procedures, prevention and settlement of conflicts of jurisdiction, European protection order (IA, pp. 15-16). 

6  In addition, the justice ministers of Germany, Estonia, France, the Netherlands and Austria and have written to the 
Commission, asking for the sustainability of e-CODEX to be secured, preferably by handing over its management to 
eu-LISA (IA, p. 4). The choice of eu-LISA appears to be politically driven. According to the BRG, in cases of political 
imperative it may not be possible or appropriate to follow each step in the guidelines (BRG, p. 3). 

7  Thereby excluding private parties (see footnote 1), who seem to be part of the e-CODEX community, although this is 
not clearly stated in the IA or in the Deloitte study. 

 

This briefing, prepared for the LIBE committee, analyses whether the principal criteria laid down in the Commission's own 
Better Regulation Guidelines, as well as additional factors identified by the Parliament in its Impact Assessment Handbook, 
appear to be met by the IA. It does not attempt to deal with the substance of the proposal. 
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